UNITED FARM WORKERS et al v. CHAO et al Doc. 69

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED FARM WORKERSet al,

Plaintiffs, : Civil Action No.: 09-0062(RMU)
V. ; Re Document Np 41
HILDA L. SOLIS,

in her official capacityas Secretary of the
U.S. Department dfabor, etal.,

Defendants.

MEMORANDUM OPINION

DENYING THE PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
[. INTRODUCTION

This action is before the court on the plaintiffs’ motfonpartialsummary judgment.
The plaintiffs, two farm workers’ unions and eight individual farm workers, contenthihat
defendant, Department of Labor (“DOL”) violated the Administrative Procedat¢"APA”), 5
U.S.C. 88 70kt seq. whenit promulgated thenost recenédverseeffect wagerate(“AEWR”)
provisions of the H2A foreign agriculturaworkerprogram The court denies the plaintiffs’
motion for partial summary judgment because the plaintiffs have failed to deaterikathe
DOL’s actions were arbitrary, capricious, an abuse of discretion or not in accovdtdmaeay
law. The court also orders further briefing on the status of the plaintiffs’ €lattdressed in this

motion.
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. FACTUAL & PROCEDURAL BACKGROUND
A. Statutory Framework

Underthe Immigrationand Nationality Act'(INA”), foreign workers hired to perform
temporary agricultural work in the United States can be granted H-2Amuigrant status
through gporogramthatextends temporary visas to nonimmigrant foreign workers who “hav[e] a
residence in a foreign country which [they] ha[ve] no intention of abandoning [and] who [are]
coming [] to the United States to perform agricultural labor or services . .teofperary or
seasonal nature.8 U.S.C. § 1101(a)(15)(H)(ii))(a). Congress delegateddhédicationof H-2A
petitionsto the Secretary dfabor. Id. § 1188. Agricultural employers may brinigreign H2A
workers into theJnited State$o perform agricultural labor for a period of up to ten month$
1101(a)(15)(H)(ii)(a), but must certify that there are insufficient U.Skears “who are able,
willing, and qualified”to perform the work for which the foreign workers are being recruited to
perform,id. § 1188(a)(1)(A), and th#he employment of F2A workers “will not adversely
affect the wages and working conditions of workers in the United States siraitaployed,’id.
§ 1188(a)(1)(B).An employer who wishes to hire H-2@orkers must submit an application to
the DOL specifyng, among other information, the description of the work to be performed, the
number of workers to be hired and the dates for which the H-2A workers will be hired to work.
20 C.F.R. 8655.101. To ensure that the wages of U.S. wavkersot be adversglaffected by
H-2A workers, the DOlutilizes AEWRs' 54 Fed. Reg. 28,037 (July 5, 198®hich, until
2009,were calculated usinthhe Department of Agriculture’s Farm Labor Survey (“FL&) at

28,040.

! AEWRs are “the minimum wage that employers who wish to hire aliens as teynporar

agricultural workers must offer American and foreign workessm. Fed’'n of Labor & Cong.fo
Indus. Orgs. v. Dole923 F.2d 182, 183 (D.C. Cir. 1990).
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On February 13, 2008)e DOL proposed changes tioe rules governing thd-2A
program.Defs.” Opp’nat 2;seealso73 Fed. Reg. 8,538 (Feb. 13, 2008). The DOL invited
comments on alternative methods of calculafiiyVRs and ultimately chose thangehe
methodology to usdata garnered by the BureauL@abor Statisticss Occupational Employment
Survey (OES) rather than the FLS dat&3 Fed. Reat8,550. The DOL also established a
four-level system for thealculatingAEWRSs basedon theskill level of the particular jobld. at
77,176-77.The DCL noted that the new fouevel systemwould “add further precision to the
AEWRSs.” Id. On December 18, 2008, DOL issued a final rule (“the December 2008 Rule”)
revisingthe H2A program.See73 Fed. Reg. 77,110 (Dec. 18, 2008). The AEWR methodology
and the changes thereto weaddresseth detailin the preamble to the December 2008 Ride.
at77,170-76.

B. The Parties

Plaintiffs United Farm Workers and Pineros y Campesinos Unidos del Noroeste
(“PCUN?") are farm workers’ unions that advocate &oid promote the employment rights of
farm workers. Compl. 1-8. The individual plaintiffs comprise two distinct groups of farm
workers: U.S. citizens and non-citizens who hold H-2A vidds{ Y 614. The defendants are
the DOL and the Department dbmeland Security and their respective Secretaliggrvenor,
North Carolina Growers’ Association, Inc. (“NCGA”) “is a non-profit asation whose sole
purpose is to process H-2A applications and related paperwork for its members, provide
assistance tis members in complying with the-BA program, and to serve as a political
advocate, where needed, for its members’ interests.” NCGA Mot. to Ingeaté@ NCGA has

“more than 700 member farmers who employ approximately 6,508 Workers per year.ld.



C. Procedural History

On January 12, 2009, the plaintiffs filed a complaint in this court along with a motion for
a temporary restraining order and preliminary injunction to enf@mplementation othe
December 2008 RuleSee generall¢ompl.; Pls.” Mot. for Prelim. Inj. Aecourt denied the
plaintiffs’ motion for a temporary restraining order and preliminary injunctiong¢leiding that
the plaintiffshadfailed to demonstrate irreparable har8ee generalliMem. Op. (Jan 15,
2009).

On May 29, 2009, the DOL announced that it was suspending the December 2008 Rule,
to potentially reconsider a number of provisions, including the changesAGW&
methodology. 74 Fed. Reg. 25,972-73 (May 29, 20089 DOL explainedhat ithad
“encountered a number of operational challenges which . . . pfedthie full, effective and
efficient implementation of thipbecember 2008 Rule].1d.; see alsd’ls.” Mot. at 3. The
suspension was scheduled to go into effect on June 29,2@08¢e District ©urt for the
Middle District of North Carolina preliminarily enjoined the DOL from implementireg th
suspensionSee NC. Growers’ As$ v. Solis 644 F. Supp. 2d, 66M.D.N.C. 2009).

On June 21, 2009, the plaintiffed this motion for partial summajydgment on their
claim challenging the DOL'’s use of the OES dataalculate the AEWRndthe
implementation of the fouevel system See generallfls.” Mot. The plaintiffs allege that the

DOL’s use of the OES data to set the AEWWRI utilization of the foulevel system violatethe



INA and theAPA. See generallid. As the motion is noviully briefed,? the court turns tthe

applicable legal standard and the parties’ arguments.

[Il.  ANALYSIS
A. Legal Standard for Judicial Review of AgencyActions

The APA entitles “a person suffering legal wrong because of agency actemhersely
affected or aggrieved by agency action . . . to judicial review thereof.” 5 18S@. Under
the APA, a reviewing court must seide an agency action that is “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with l&av.§8 706;Tourus Records, Inc. v.
Drug Enforcement Admin259 F.3d 731, 736 (D.C. Cir. 2001). In making this inquiry, the
reviewingcourt “must consider whether the [agency’s] decision was based on a conmidefati
the relevant factors and whether there has been a clear error of judgMarghi v. Or. Natural
Res. Councjl490 U.S. 360, 378 (1989) (internal quotations omitted)a Winimum, the agency
must have considered relevant data and articulated an explanation estahlishtranal
connection between the facts found and the choice m&tmen v. Am. Hosp. Ass'476 U.S.
610, 626 (1986)Tourus Records259 F.3d at 736. An agency action usually is arbitrary or
capricious if

the agency has relied on factors which Congress has not intended it to consider,

entirely failed to consider an important aspect of the problem, offered an

explanation for its decision that runs oter to evidence before the agency, or is

so implausible that it could not be ascribed to a difference in view or the product
of agency expertise.

2 NGCA filed its motion to intervene on March 11, 20@ee generallyNCGA Mot. to Intervene.
The court granted NCGA'’s motion to intervene on February 19, 28&8Viinute Order (Feb
19, 2010). On July 6, 2009, prior to being granted intervenor status, NCGA filed aniopgosit
the plaintiffs’ motion for partial summary judgmergee generalfNCGA Opp’n. Because
NCGA'’s opposition was filed before NCGA became a party tocdse and makes nearly
identical arguments to the defendants’ opposition, the court cites only to the defendant
opposition throughout this memorandum opinion.
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Motor Veh. Mfrs. Ass’n v. State Farm Mut. Auto. Ins, @63 U.S. 29, 43 (19833ge also
County of L.A. v. Shalald92 F.3d 1005, 1021 (D.C. Cir. 1999) (noting that tjere the agency
has failed to provide a reasoned explanation, or where the record belies the agemdyson,
[the court] must undo its action”).

As the Supreme Court has explained, havetthe scope of review under the ‘arbitrary
and capricious’ standard is narrow and a court is not to substitute its judgment &drtittea
agency.” Motor Veh. Mfrs. Ass’d63 U.S. at 43. Rather, the agency action under review is
“entitled to a presmption of regularity.” Citizens to Pres. Overton Park, Inc. v. Vqlgél U.S.
402, 415 (1971)brogated on other grounds by Califano v. Sandé8® U.S. 99 (1977).

B. The Court Deniesthe Plaintiffs’ Motion for Partial Summary Judgment

The plaintifs contend that thBOL violated the APA wheit chose to rely on the OES
instead of thé-LS datan calculating the AEWR SeePIs.” Mot. at 1421. The plaintiffsallege
thatby adopting the OES as a basis for the AEWR calculatio)@iecontravened Congress’
requirement that ¥2A applications be certified only upon a finding of no adverse effect on
‘similarly employed’ U.S. workers.’ld. at 13. The plaintiffs also allege that D@L failed to
consider valid alternatives or provide a logical expliamnafor its decision. Id. at 13-14.The
defendants retort thétte preamble to the December 2008 Rule clearly explains why the DOL
believed that the OES dataas superior under the circumstances and explained its rejection of
alternative methodsDefs.’ Opp’n at 6. Te defendants argue ttiae DOL isentitled to
deference irits decisionmaking. Id. at 68.

In determining whether an agency proffers a permissible interpretateostafute it
administers, the court employs theotstepChevronanalysis. Chevron U.S.A., Inc. v. Natural

Res. Def. Council, Inc467 U.S. 837, 842-43 (1984). The court “must first exhaust the



traditional tools of statutory construction to determine whether Congrespdiango the
precise questioat issue.” Natural Res. Def. Council, Inc. v. Brownéi7 F.3d 1122, 1125 (D.C.
Cir. 1995). If, after applying accepted canons of construction, the court deternaines t
Congress has spoken to the precise issue, “then the case can be disposediud tiredgarong
of Chevron” Halverson v. Slaterl29 F.3d 180, 184 (D.C. Cir. 1997). If the court determines
that the statute is silent or ambiguous with regard to the issue, however, the secgrd pron
Chevrondirects the court to defer to a permissibjency construction of the statute.

As an initial matter, both parties agree thatDeeember 2008 Rule resulted from the
DOL'’s interpretation of the INA, bririgg this case within the ambit Ghevron SeePls.” Mot
at 13; Defs.” Opp’n at 7. Ehparties disagredowever, on exactly which two words in the
statute are at issue. The plaintiffs contend that the defendants impernmigsitgseted the
phrase “similarly employedsee generallpls.” Mot.; Pls.” Reply, while the defendants focus
their opposition on defending their interpretation of the phrase “adversety,affee generally
Defs.” Opp’n. This Circuit has already determined that ffQcess did not . .define adverse
effect and left it in the [DOL’s] discretion how to ensure thatimportation of farmworkers met
the statutory requirementsAm. Fed’'n of Labor & Cong. of Indus. Orgs. v. D@&3 F.2d 182,
184 (D.C. Cir. 1991). Moreoveajthough the plaintiffs state that the phrase “similarly
employed” has a precise statutorgaming leaving no room for ambiguityseePls.’ Reply at 4
they cite o authority for this definitionsee generallyd., nor is the courhware of anyguch
definition in either the statuter the applicable case lawlhus, regardless of which phrasats
issue, Congress has not offerededinition sufficient to end the court’s analysis at this point.

Thecourt, accordingly, moves to the second step o€tinevronanalysis.

3 Specifically, the plaintiffs proffer that the statute defines fisity employed” as Workers
employed in the United States farming industry to perform unskilled #gradabor.” Pls.’
Reply at 4



To satisfy the second prong©hevron the DOLwas required tbexamine the relevant
data ad articulate a satisfactory explanation for its action including a ‘ratiomalecion
between the facts found and the choice madeldtor Vehicle Mfrs. Ass’63 U.S. at 43
(1983) (quotingBurlington Truck Lines v. United Staj&8¥1 U.S. 156, 168 (1962)). In the
preambleto the December 2008 RulbgtDOL statd specifically thaits research led it to
concluethat the AEWR should be based on loeghgeconditions. See73 Fed. Regat 77,171
(noting that “there is reason to believe that in some geographic areas and facsapaions,
current AEWRs are set atrtificially low”)l. at 77,172 (explaining that “[b]ecause theLS]
survey that is currently used is an average wage rate that is set acrossdhéypaally multi
stateregions, the actual wages of individual labor markets withifiRb8] regions are
necessarily in some instances above, and in some instances beld#kShaverage”);id.
(stating that the DOL “continues to believe that precise tailoring-@Akvageso local labor
market conditions is the most critical factor in preventing an adverse effda arages of U.S.
workers”). The DOL then provided a precise explanation of whyCiB&is superior to the FLS
for the purpose of furthering these objectivege idat77,173 (concluding that “AEWRSs
derived from OES survey data will be more reflective of actual market wage$tS data, and
thus will best protect the wages and working conditions of U.S. workers from adffexss”);
id. (explaining that the FLS “aggregation of a widely diverse national agriduingscape into
just 15 regions (and 3 stamadbne states) results in extremely broad generalizations that fail to
account for specific market conditions at the local levéd)(outlining the “problems for
functional program administration” connected with use of FLS data, including a laeKinéd
wage data by occupations or geographic locale,” the fact that the FLS datébased on hourly

wage rates and the fact that the DOL has “neatlicontrol over [the] design and



implementation” of the FLS survey). Based on the DOL’s lengthy and reasongsigriae
court determines that the DOL “has offered an explanation that is reasomclglensistent with
the regulation’s language and history,” thus supporting the DOL’s objecfivasty Broad. d
Fla., Inc. v. Fed. Bmm¢dns Comm’n 211 F.3d 618, 627 (D.C. Cir. 2000).

Turning to the plaintiffs’ contention that the DOL failed to consaltsrnativemethods
for calculatingthe AEWR seePls.” Mot.at 21, the court notes that agency'’s failure to
consider alternatives oo provide an explanation for rejecting those alternatives can rgader
ultimate detsion arbitrary and capriciousee Int'l Ladies’ Garment Workers’ Union v.
Donovan 722 F.2d 795, 815 (D.C. Cir. 1983Jhe record indicates, howevénat the DOL did
consider alternative® the OES and, in fact, explaidin detail why it rejectedontinued use of
the LS data Defs.” Opp’n at 14see alsd/3 Fed. Regat 77,173(prefacing a lengthy
discussion of the shortcomings of the Fd&8aby explaining that “the [DOL] has concluded that
in light of the current prevalence of undocumented workers in the agricultural lab@tma
AEWRs derived from OES survey data will be moeBective of actual market wages than
[AEWRSs derived fromFLS data”). Furthermore, the DOL responded to several alternative
methodologies suggested durihhg commenihg period. See, e.g.73 Fed. Regat77,172;id. at
77,174. 1t is clear that the DD not only considexdalternatives, but explag@dwhy it rejected
the relevant onesSee idat 77173-77.

Lastly, the plaintiffs argue that tlieur-level structure of th@ewwage system is
arbitrary and capricious because it will artificially depresmworkers’ wages. Pls.” Mot. at 22.
The crux ofthis argumenis the plaintiffs’ contention that the DOL did not consider that “unlike
skilled guestworkers, who fill occupations that require a spectrum of skilerierce, and

responsibilitythe vas majority of H2A workersperform crop work, which is largely



homogeneous.’ld. at 24. The defendants respdhdtthe fourlevel system is also utilized in
conjunction with the H-2B program, whicinVolves low skilled jobs similar to those at issue in
the H2A program.” Defs.” Opp’n at 3&Gee alsdB U.S.C. § 1101(a)(5)(H)(ii)(b).

As they do with respect to the DOL'’s use of OES data, thetifla claim that the DOL’s
use of the four-level system does not further the agency’s objecteefls.” Mot. at 26-29.
The defendants maintain that th®L did articulateits basis for implementing the folevel
system including how the system furthers the DOL’s objectives. Defs.” Opp’'n &e28alsd/3
Fed. Regat77,176-77.Initially, the DOLexplained thait believed it was mandated by
Congress to use a tiered system bec#dud®se to use the OES dafseed. at 77,176 (noting
that, based on 8§ 212(p)(4) of the INA, the DOL beliethed itwasrequired to “supply wages at
the four separate Bkievels”). The DOL has since abandoned that position; however, the
defendants still maintain that the choice to utilize a-feuel system was not arbitraayd
capricious and state that the DOL considered all relevant factors when nfekingial decision
to use such a system. Defs.” Opp’n at 29. For instaheeDOL explained its familiarity with a
four-levd wage system anits understanding that because the four levels are “tied to skills and
experiencg the tiered systerwould “add further precision to the AEWRS, thus serving the
[DOL’s] . . . objectives.” 73 Fed. Regt77,173. Responding to a commenter who disagreed
with the implementation of ered system, the DOL stated that “[u]sing a single average wage
rate for all jobs performedithin a particular occupational category ignores the fact that certain
jobs require higher levels of experience and skill, and may adversely affectdsk&rswho are
capable of performing such jobsld. It went on to note thahé “skill levelpredsion [of the
four-level system] complements the geographic and occupationalisipecif the OES wage

estimatesand to observe that “if the [DOL] failed to set higher [AEWRSs for] jobs requiring
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greater skills and experience, U.S. workers capable @drp@ng such jobs might find their ‘true
market’ wages undercut by employers’ ability to fill the jobs witBAlworkers making merely
average wages Id. It is thus clear to the court that the DOL did consider whether and how skill
disparitieswould affect the AEWRs

The cout feels compelled to note that order to withstand judicial scrutiny, the DOL’s
actions need not be the “the only permissible construction that [it] might have ad@tedy’
Mfrs. Ass’'n v. Natural Re®ef. Council, Inc, 470 U.S. 116, 125 (1985), nor may the court
substitute itoown judgment for that of the DOIMotor Veh. Mfrs. Ass’463 U.S. at 43Mlich.
Citizens for an Indep. Press v. Thornburgb8 F.2d 1285, 1293 (D.C. Cir. 1989) (explaining
that “[t]he rationale oChevon is also grounded in the principle that the political branches of the
government, rather than the judiciary, should make policy chgices alsd~ed. Commc’'n
Comm’n v. Fox Television Stations, Int29 S. Ct. 1800, 1811 (2009) (concludihgt an
agency “need not demonstrate to a court’s satisfaction that the reasons for [ajliogvare
betterthan the reasons for the old one; it suffices that the new policy is permissiblehender t
statute, that there are good reasons for it, and that the doglressest to be better, which the
conscious change of course adequately indicatésf)ity Broad. of Fla., Inc.211 F.3d at 627
(noting that “[a] challenge to an agency’s interpretation of its own regnlati. turns not on
whether thechallengerhas articulated a rationale to support its interpretation, but on whether the
agencyhas offered an explanation that is reasonablacordingly, the court hold$hat the
December 2008 Rule is not arbitrary or capricious and denies the plaintiffenfatsummary

judgment.
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C. The Court Orders Further Briefing on the Status of the Plaintiffs’ Clams

In their opposition to the plaintiffs’ motion, the defendants ask that the court “digraiss
relevant portions [of] Plaintiffs’ First Amended ComplainDefs! Opp’n at 31. The
defendants did not, howevdite a crossmotion for summary judgment and the plaintiffs did not
address this one-line request in their re@ge generallfls.” Reply. Accordingly, the court
orders the parties to provideditional briefing on the status tiose counts in the plaintiffs’
amended complaint challenging the DOL'’s reliance on the OES data amktbéa foutevel

wage system in determining the AEWRs

IV. CONCLUSION
For the foregoing reasons, the cowhigs the plaintiffs’ motion for partial summary
judgment anarders further briefingn the status of the plaintiffs’ claims at issue in the motion
An Order consistent with this Memorandum Opinion is separately and contemporanesuesdy

this 22nddayof March 2010.

RICARDO M. URBINA
United States District Judge
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