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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
DAVID C. RODEARMEL, )
)
Plaintiff, )
)
V. ) Civil Action No. 09-171
)
HILLARY RODHAM CLINTON, )
Secretary of State, and )
UNITED STATES DEPARTMENT OF )
STATE, )
)
Defendants. )

MEMORANDUM OPINION
PERCURIAM: This case is before the courtihre defendants’ motion to dismiss pursuant
to Rules 12(b)(1) and 12(b)(6) of the Federal RueCivil Procedure and the plaintiff's cross-
motion for summary judgment pursuant to Rule 56{[e plaintiff, David Rodearmel, a Foreign
Service Officer in the United States Departmain$tate (State Department), brought suit against
the defendants, Hillary Clinton in her official capacity as Secretary of Statethee State
Department, alleging that Clinton’s appointmentl @ontinuance in office as Secretary of State

violates article |, sdéon 6, clause 2 of the United States Constitutidfor the reasons set forth

*Article I, section 6, clause 2 of the United States Constitution provides:

No Senator or Representative shall, during the Time for which he was elected, be appointed
to any civil Office under the Authority of thénited States, which shall have been created,

or the Emoluments whereof shall have been encreased during such time; and no Person
holding any Office under the United States, shall be a Member of either House during his
Continuance in Office.
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below, we dismiss the complaint pursuant to Rule 12(b)(1) for lack of subject matter jurisdiction.
l.

Rodearmel has been a commissioned United States Foreign Service Officer since 1991.
Complaint (Compl.) 1 6. At his commissioningad@armel took the following statutorily-prescribed
oath:

I, [David Rodearmel], do solemnly swear that | will support and defend the

Constitution of the United States against all enemies, foreign and domestic; that |

will bear true faith and allegiance to teame; that | take this obligation freely,

without any mental reservation or purpasfeevasion; and #t | will well and

faithfully discharge the duties of the officewhich | am about to enter. So help me

God.

Id. § 7;see5 U.S.C. § 3331 (2006) (“An individual, excepe President, elected or appointed to an
office of honor or profit in the civil service amiformed services, shall take the following
oath:....").

In November 2006, Clinton was reelected to sergecond six-year term as a United States
Senator from New York beginning on Januar2@)7. Compl. 19. On January 21, 2009, Clinton
was sworn in as Secretary of $tafter resigning her Senate sddt. The salary for the Secretary
of State was increased by executive order atte#st during Clinton’s second term and before she
became Secretary of Stat8eeExec. Order No. 13,454, 73 Fed.dR4481 (Jan. 4, 2008) (salary
increase effective first pay period aftendary 1, 2008); Exec. Order No. 13,483, 73 Fed. Reg.

78,587 (Dec. 18, 2008) (salary increase effecfiust pay period after January 1, 20690Dn

We refer to the language before the semicolon as the Ineligibility Cl&seSchlesinger v. Reservists
Comm. to Stop the Wat18 U.S. 208, 210 (1974) (referring to first limitation of U.S. Const. art. 1, 8 6, cl. 2
as “Ineligibility Clause” and second limitation as “Incompatibility Clause”).

An earlier executive order issued on DecembeP@@6, increasing the Secretary of State’s salary
effective January 7, 2007. Exdorder No. 13,420, 71 BeReg. 77,571 (Dec. 21, 2006) (salary increase
effective first pay period after January 1, 2068eMemorandum from Linda M. Springer, Director, U.S.
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December 10, 2009, the Congress passed a joint resolution, signed into law by the President on
December 19, 2009, providing:

The compensation and other emoluments agihttthe office of Secretary of State

shall be those in effect January 1, 2007, notwithstanding any increase in such

compensation or emoluments after thaedander any provision ¢dw, or provision

which has the force and effect of law, tlsa@nacted or becomes effective during the

period beginning at noon of January 3, 2007, and ending at noon of January 3, 2013.

S.J. Res. 46, 110th Cong. § 1(a), PuliN&. 110-455, 122 Stat. 5036, 5036 (2008) (Secretary of
State Emoluments Act) (effective 12:00 p.m. on January 20, 2009).

On January 29, 2009, Rodearmel brought suihis court against Clinton and the State
Department. In Count I, he alleges that “Clinton’s appointment and continuance in office as U.S.
Secretary of State violates [the Ineligibility Cé&]i” and that he “is suffering and will continue to
suffer significant, irreparable harm by reaso®efendant Clinton’s unconstitutional appointment
and continuance in office.” Compl. 11 21-22. In Count Il, he alleges that the defendants “are
violating [his] rights under the Fifth Amendmenth® U.S. Constitution by depriving [him] of his
property right to continued employment as a B-&eign Service Officeat the U.S. Department

of State without due process of lawltdl. { 25. Rodearmel requests that the court (1) declare

Clinton’s appointment and continuance in officdoin violation of the Ineligibility Clause; (2)

Office of Pers. Mgmt. to Heads of Ex¢ime Dep'ts & Agencies (Dec. 21, 2006),
http://www.opm.gov/oca/compmemo/202606-19.asp (first pay period aftanuary 1, 2007 began January
7, 2007). Depending on whether the Ineligibility Clauderseto the date a salary increase is authorized or
to its effective date, this increase may also impdiche Ineligibility Clause but we need not decide the
matter.

*Rodearmel requested a three-judge panel pursut@ 8ecretary of State Emoluments Act, which
provides that “[a]ny claim challenging the constitutilityeof the appointment and continuance in office of
the Secretary of State on the ground that such appoinandrtontinuance in office is in violation of [the
Ineligibility Clause] in an action brought under paragraph (1) shall be heard and determined by a panel of
three judges in accordance with section 2284 of title 28, t8itates Code.” S.J. Res. 46 § 1(b)(2), 122 Stat.
at 5036;see28 U.S.C. § 2284(b)(1) (authorizing chief judge a€agit to designate three-judge court).
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declare that the defendants’ requirement that Rodearmel “serve under, take direction from, and
report to Defendant Clinton” violates his rightsder the Fifth Amendment; (3) enjoin Clinton from
continuing to serve as Secretary of State; and (4) enjoin the State Department from requiring
Rodearmel “to serve under, take direction from, and report to Defendant Climtioat’8.

On May 20, 2009, the defendants moved to disithe complaint, arguing that Rodearmel
lacks standing to raise his claims or, in the aftéwe, that Clinton’s appointment does not violate
the Ineligibility Clause. Rodearmel then filed ags-motion for summary judgment. On the merits,
he argues that an increase in the salary ofiaaffice during a Senator’s term disqualifies the
Senator from being appointed to that offiseder the Ineligibility Clause notwithstanding the
Congress’s enactment of legislation reducing thegs&dehe level it was ahe time the senatorial
term began. We heard arguments on the motions on September 16, 2009.

.

We first address the defendants’ challeng@ddearmel’s standing and thus to our subject
matter jurisdiction.SeeNat’|l Ass’n of Home Builders v. U.S. Army Corps of Engiis F.3d 1272,
1286 (D.C. Cir. 2005) (“Want of jurisdiction robgealeral court of the power to act [and] standing
is a prerequisite to jurisdiction.”) (internal citatis omitted). Rodearmel agsdhat our jurisdiction
arises both from the Secretarf State Emoluments Act and from 28 U.S.C. § 1331, the latter
granting original jurisdiction to the district cawf “all civil actions aising under the Constitution.”

“A litigant challenging government action under a federal statute must satisfy” both “the
constitutional requirements of standing” and “its prudential prerequisifEsylor v. Resolution
Trust Corp, 56 F.3d 1497, 1507 (D.C. Cir. 1995). To establish standing under Atrticle III of the

Constitution, a party “must allege (1) a personal injurfact that is (2) fairly traceable to the



defendant’s conduct and (3) redressable by the relief requeRaidiow/PUSH Coal. v. FCB96
F.3d 1235, 1240 (D.C. Cir. 2005) (internal quotatiomstted). “To establish prudential standing,
a party’s grievance must arguably fall within the zone of interests protected or regulated by the
statutory provision or constitutional guarantee invoked in the shiti€lear Energy Inst., Inc. v.
EPA 373 F.3d 1251, 1266 (D.C. Cir. 2004) (internal quotations omitted).

We first examine whether Rodearmel has prudential standing under the Secretary of State
Emoluments Act. The Act provides:

Any person aggrieved by an action of tlee@tary of State may bring a civil action

in the United States District Court foretiDistrict of Columia to contest the

constitutionality of the appointment and continuance in office of the Secretary of

State on the ground that such appointmedt@ntinuance in office is in violation

of article 1, section 6, clause 2, of tBenstitution. The United States District Court

for the District of Columbia shall have exclusive jurisdiction over such a civil action,

without regard to the sum or value of the matter in controversy.
S.J. Res. 46 § 1(b)(1), 122 Stat 5036. We emphasize that thet requires that Rodearmel be
“aggrievedoy an actiorof the Secretary of Stateld. (emphasis added). The complaint alleges that
Rodearmel “is being aggrieved by the action®efendants Clinton and the U.S. Department of
State. Namely, Plaintiff is being required gerve under, take direction from, and report to
Defendant Clinton.” Compl. § 16. But nowheresi&®dearmel allege that Clinton has given him
any specific order or direction or takamy other action that has aggrieved hBecause Rodearmel
has failed to allege that Clinton has talaty action—much less an action that has aggrieved

him—he does not come within the “zone ofeirests” protected by the Secretary of State

Emoluments Act and therefore lacks prudential stantling.

“At the hearing, counsel for Rodearmel assertedl tthe “action of the Secretary of State” that
aggrieved him was Clinton’s taking tbhath of office. While taking anath may be considered an action,
Clinton took the oath of office in order to become, befprebecoming, Secretary of State. Accordingly,
her taking the oath of office is not an action “of” the Secretary of State within the meaning of the Emoluments
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We next consider whether Rodearmel has Article 11l stantlidg set out above, Article Il
standing requires that a party demonstrate an “(1) injury-in-fact, (2) causation, and (3)
redressability.”"Rainbow/PUSH Coal. v. FCBG30 F.3d 539, 542 (D.C. Cir. 2003) (quotlngan
v. Defenders of Wildlif&04 U.S. 555, 560-61 (1992)). The injingfact must be both “concrete
and particularized” and “actual or imminent, not conjectural or hypothetitajan, 504 U.S. at
560 (internal quotations and citations omitted). dhalyzing . . . standing at the dismissal stage,
we must assume that [the plaintiff] states &dvkegal claim” and we “must accept the factual
allegations in the complaint as truétifo. Handling Servs., Inc. v. Def. Automated Printing Servs.
338 F.3d 1024, 1029 (D.C. Cir. 2003) (internal quotations and citations omitted). Applying this
standard, we conclude that Rodearmel lacks constitutional standing.

Previous challenges to presidential appoimtsender the Ineligibility Clause have failed
for lack of an ifury in fact necessary for standingn Ex parte Levitt302 U.S. 633 (1937) (per
curiam), a member of the bar of the Unitedt& Supreme Court challenged the appointment of
Justice Hugo Black to the High Court under the Ineligibility Cl&uSéhe Court noted that the
petitioner had “disclose[d] no interest . . . other ttieh of a citizen and a member of the bar of this
Court” and concluded #i his interest wasnsufficient” to support jurisdiction. 302 U.S. at 634.
The Court stated:

It is an established principle that tdile a private individual to invoke the judicial
power to determine the validity of executimelegislative action he must show that

Act.

*Whether or not Rodearmel has prudential standing under the Secretary of State Emoluments Act,
he must demonstrate Atrticle 11l standing uneigher the Act or 28 U.S.C. § 133%eeTaylor, 56 F.3d at
1507.

®Justice Black was a United States Senator at the time of his judicial appointment.
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he has sustained, or is immediately imglar of sustaining, a direct injury as the
result of that action and it is not sufficient that he has merely a general interest
common to all members of the public.

In McClure v. Cartef513 F. Supp. 265 (D. Idaho 1984ff;d sub nom. McClure v. Reagan
454 U.S. 1025 (1981), a United States Senator alleged that the appointment of a member of the
House of Representatives to theted States Court of Appeals foetDistrict of Columbia Circuit
violated the Ineligibility Clause. Relying drevitt, the three-judge district court rejected the
Senator’s standing as a “private individual.” 513 F. Supp. at 269-fi@.court also rejected his
standing as a legislatorld. at 270. While the Senator had an interest in “maintaining the
effectiveness of (his) votes,” the challenged juaieippointment did not impair the effectiveness
of the Senator’s vote against confirmatiolal. (quotingColeman v. Milley 307 U.S. 433, 438
(1939)) (first alteration itMcClure).” Accordingly, the district court “conclude[d] that a United
States Senator, suing in either his individual capaxr his official capaity as a senator, lacks
standing to challenge the validity oktappointment of a federal judgdd. at 269. The court also
concluded that the special jurisdictional statpigrport[ing] to grant stading” did not “confer upon
a senator . .. a ‘right’ to seek aaision from a federal court thatcsua senator . . . would otherwise

be powerless to procureld. at 2712

In Coleman a group of Kansas state senators challenged a state senate resolution ratifying a
proposed amendment to the United States Constitution, arguing that the deciding vote in favor of the
resolution was invalid. 307 U.S. at 435-36. Onemgbprom the state supreme court, the United States
Supreme Court concluded that the state senatorstaading to appeal because they “claimed a right and
privilege under the Constitution of the United States t@ltheir votes given effect and the state court ha[d]
denied that right and privilege It. at 438.

8The statute at issue McClure provided:

(1) Any Member of Congress, whether he voted to confirm or not to confirm the
appointment of any judge appointed during the 96th Congress to the United States Court of
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We see no dispositive difference between the injury alleged by Rodearmel and those asserted
by theLevittandMcClure plaintiffs, respectively. As in those cases, Rodearmel’s general interest
as a citizen in the constitutionality of Clintor@ppointment does not givem standing. Nor does
his employment as a Foreign Service Officer proadhasis for standing-de points to no specific
duty or responsibility he has as a Foreign BenOfficer that has been impaired—or even
affected—by Clinton’s appointmentSee McClure513 F. Supp. at 270 (no standing because
effectiveness of Senator’s vote not impaireddjeman 307 U.S. at 438 (staing because state
legislators have “a right and privilege under tlom§litution of the United States to have their votes
given effect and the state cotmd[d] denied that right and pii@ge”). Instead, he argues that
“requiring [him] to serve under, take direction from, and report to a constitutionally ineligible
superior impairs [his] effectiveness as a U.Sekgm Service Officer and an Officer of the United
States because doing so is in direct conflitt \his] oath” to uphold the Constitution. Opposition
to Defendants’ Motion to Disras and Plaintiff’'s Memorandum 8upport of His Cross-Motion for

Summary Judgment at 13-14. Specifically, he cldirashe “cannot serve under Defendant Clinton

Appeals for the District of Columbia, or whetr he abstained from, or was not present for
such vote, may bring a civil action in the United States District Court for the District of
Columbia or in any United States District Court in the State he represents to contest the
constitutionality of the appointment and contance in office of said Circuit Judge on the
ground that such appointment and continuanadfice is in violation of Article I, section

6, clause 2 of the Constitution; (2) The destgddJnited States District Courts shall have
exclusive jurisdiction, without regard to tsam or value of the matter in controversy, to
determine the validity of such appointment and continuance in office; (3) Any action brought
under this section shall be heard and detexthiny a panel of three judges in accordance
with the provisions of section 2284 of title 28nited States Code. Any appeal from the
action of a court convened pursuant to sucti@@shall lie to the Supreme Court; and (4)
Any judge designated to hear any actioought under this section shall cause such action
to be in every way expedited.

McClure, 513 F. Supp. at 266 n.1 (quoting Act of Octob2, 1979, Pub. L. No. 96-86, § 101(c), 93 Stat.
656, 657-58).



without violating his oath” and that “[s]hould [he] refuse to serve under, take direction from, or
report to [her], [he] would be at substantial risk of disciplinary action, including removal, for
insubordination or other, related grounds.” Compl.  17.

Rodearmel relies daoard of Education v. Aller392 U.S. 236 (1968), aftlarke v. United
States705 F. Supp. 605 (D.D.C. 1988jf'd, 886 F.2d 404 (D.C. Cir. 1983gh’gdenied 898 F.2d
161 (D.C. Cir. 1989)acated as mop915 F.2d 699 (D.C. Cir. 1990), to support his standing based
on the taking of his oath. Wllen, a New York law required local school boards of education to
lend textbooks to private schools, including paralcéchools. 392 U.S. at 239. One school board
brought suit in state court against the New York Commissioner of Education challenging the
constitutionality of the state law under the Finstl &#ourteenth Amendments to the United States
Constitution. Id. at 240-41. On appeal from the New York Court of Appeals, the United States
Supreme Court concluded that the school board members had standing, declaring:

[The school board members] have taken an oath to support the United States

Constitution. Believing [the state law]be@ unconstitutional, they are in the position

of having to choose between violatingithoath and taking a step—refusal to

comply with [the state law]—that wadilbe likely to bring their expulsion from

office and also a reduction state funds for their school districts. There can be no

doubt that [the school board members] thus have a “personal stake in the outcome”

of this litigation.
Id. at 241 n.5 (quotinddaker v. Cary 369 U.S. 186, 204 (1962).In Clarke the Congress
conditioned the appropriation of funds to the Béstof Columbia (D.C) upon the D.C. Council’s
enacting an ordinangeermitting religious educational institutions to deny funding, services and

facilities to any organization promoting a honwsa lifestyle or belief. 705 F. Supp. at 606-07.

All thirteen members of the D.C. Council brougintaction alleging that the statute appropriating

°The quoted footnote contains the Supreme Court’s entire discussion of starfdlag;ithe Court
went on to uphold the New York lawAllen, 392 U.S. at 241 n.5, 248.
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funds to D.C. violated the First Amdment to the United States Constitutidsh.at 607.The court
concluded that the Council members had stanogoguse their injury—“deprivation by Congress

of their first amendment right to vote in accordamith their own views of the constitution and the
public interest™—was “sufficiently specific andcrete to satisfy requirements of standinigl’

at 608. In the alternative, the court found that the Council members had standing because they
“must either vote in a way which they believe violates their oaths [to uphold the Constitution], or
face almost certain loss of their salaries and stafisell as water, police and fire protectioid’

at 608 (citingAllen, 392 U.S. 236).

In contrast to the plaintiffs iAllen and inClarke, Rodearmel has not alleged that he has
been required to take any action that he betievéself unconstitutional and that would therefore
lead him to violate his dh of office. In bothAllenandClarke, the plaintiffs either had to take an
action that they believed violated ther@titution or risk a concrete injurysee Allen392 U.S. at
240 (school board members were required tod'leooks to parochial school students,” which they
believed to be in violation of [the First Amendment], or risk being removed from offitake
705 F. Supp. at 608 (“Council members must eithez iroat way which they believe violates [the
First Amendment], or face almost certain loss . . .R@dearmel, on the other hand, merely alleges
that “serving under, taking direota from, and reporting to” Clinton would be contrary to his oath
of office without alleging the specific constitoial violation that he believes he would be
committing by remaining under her supervisidssuming Clinton unconstitutionally holds office
as Secretary of State, it does not follow thd&oreign Service Officer generally serving under,
taking direction from and reporting to Clintonrfmems an unconstitutional act thereby, especially

in the absence of any allegation that his seridda any way different from what it was under

10



Clinton’s predecessors in office. AccordingRodearmel’s reliance on the notion of oath-based
standing recognized iallen andClarkeis misplaced.

Rodearmel also lacks Article 11l standing to gue his due process claim. In Count I, he
claims that the defendants are “depriving [hwhhis property right to continued employment”
without due process under the Fikmendment. Compl. § 25. Specifically, he alleges that being
required to “serve under, take direction from, and report to” a constitutionally ineligible superior
“materially and fundamentally changes the terms and conditions of [his] employment” and
“constructively discharges him from his employment if he is to remain faithful to his oath.”
Compl. 1 18-19. We note that Rodearmel remenmgloyed by the State Department as a Foreign
Service Officer and his future loss of that position—whether by actual discharge or resignation
under circumstances constituting constructive disggda-is entirely speculative. Thus, any injury
to Rodearmel’s property right in continued employment, to the extent such a right exists, is not
“actual or imminent” and d@anot support his standingujan, 504 U.S. at 560 (internal quotations
omitted). To the extent he has a property rigthé‘terms and conditions” of his employment and
assuming these include the right not to be meglio violate the Constitution, Rodearmel’s claim
fails because, as noted, he has not asserted any laet@itiner has taken or must take that is itself

alleged to be unconstitutionl.

%Because we conclude that Rodearmel lacks standseprkon his failure to allege an injury in fact,
we do not reach the causation or redressability elemestarading or the merits of his Ineligibility Clause
challenge.
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For the foregoing reasons, the court grants the defendants’ motion to dismiss pursuant to

Rule 12(b)(1) of the Federal Rules of Civil Bedure and denies the plaintiff's cross-motion for

summary judgment.

SO ORDERED this 29th day of October, 2009.

KAREN LECRAFT HENDERSON
United States Circuit Judge

REGGIE B. WALTON
United States District Judge

JAMES ROBERTSON
United States District Judge

Y“An order will be entered contemporaneousiyh this memorandum opinion (1) granting the
defendants’ motion to dismiss and (2) denyirg phaintiff's cross-motion for summary judgment.
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