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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PINNACLE HEALTH HOSPITALS,
Plaintiff, : Civil Action No.: 09-0186 (RMU)
V. : Re Document Nos.: 18, 19

KATHLEEN SEBELIUS, :
Secretary of Health and Human Services,

Defendant.

MEMORANDUM OPINION

GRANTING THE DEFENDANT’SMOTION FOR SUMMARY JUDGMENT ; DENYING THE
PLAINTIFF 'SCROSS-MOTION FOR SUMMARY JUDGMENT

I. INTRODUCTION

This matter comes before the court on theigs cross-motions fosummary judgment.
The plaintiff is a non-profit hospital system created in 1995 by the consolidation of two
independent hospitals. Through this actioouight under the Adminisitive Procedure Act
(“APA"), 5 U.S.C. 88 553t seq. the plaintiff challenges a datdn by the Administrator of the
Centers for Medicare and Medicaid Servicdb€"Administrator”) diskhowing the plaintiff's
claim for the recovery of “losses” on deprdi@assets that allegedly resulted from the
consolidation that created thepitiff. The Administrator deed the claim on two independent
grounds: first, because the consolidation did not effect a bona fide sale of the depreciable assets,
and second, because the consolidation was sattdaon between related parties. The court
concludes that the Administrat® imposition of a bona fide satequirement was not arbitrary

or capricious and that substantial evidence sapddhe Administrator’s conclusion that the
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consolidation did not result in a bona fide sa#&cordingly, the court grants the defendant’s

motion for summary judgmenthd denies the plaintiff's css-motion for summary judgment.

[I. BACKGROUND
A. The Statutory and Regulatory Framework

Medicare provides health insurance to the elderly and disabled by entitling eligible
beneficiaries to have payment made on thehalf for the careral services rendered by
hospitals, termed “providers.See42 U.S.C. 88 1396t seq. Providers, in ttn, are reimbursed
by insurance companies, known as “fiscal internmggid that have contcéed with the Centers
for Medicare and Medicaid Services (“CMS”)dd in administeringhe Medicare program.
Seeid. 8§ 1395h. Fiscal intermedias determine the amount of reimbursement due to providers
under the Medicare Act angglicable regulationsSee id

Providers obtain Medicare reimbursembytsubmitting an annual sbreport to their
fiscal intermediary demonstrating their costsirthe previous yeand the portion of those
costs allocable to Medicare. 42 C.F.R. § 413 &ffer receiving a providr's cost report, the
fiscal intermediary is authorized to audieétreport before determining the total amount of
reimbursement to which the hospital is entitlédl. § 405.1803. If the provider disagrees with
the intermediary’s determination, it magpeeal that determination to the Provider
Reimbursement Review Board (“PRRB”). 429C. § 139500(a). The PRRB’s determination
may, in turn, be appealed to the Administratiar.§ 139500(f)(1). The Administrator’s ruling
constitutes a final agency decision subjeaetgew in a federal district courtd.

At the time of the consolidation at issuetliis case, CMS regulatis authorized fiscal

intermediaries to reimburse Mieare providers based on thestothey incurred in providing



services to beneficiariesd. § 1395f(b). Included among these reimbursable costs was
“depreciation on buildings and equipment usethaprovision of patia care.” 42 C.F.R.

§ 413.134(a) (1995).Depreciation was reimbursed annualhd calculated by king the cost of
acquiring the asset and dividingatramount first by the asset’siesated useful life and second
by the portion of its use attributable to Medeaeneficiariesld. § 413.134(a)-(b). The initial
cost of the asset minus any depreciation was reféoras the “net book vad(i of the asset, and
represented an estimate of its current valde§ 413.134(b)(iii)(9).

Medicare regulations recognzehowever, that an assethet book value” represented
only an estimate of that asset’s current valuetaat if the provider sold the asset before it
reached the end of its usefuklifthe sale price would providemore accurate indication of the
asset’s current valueSee id8 413.134(f). Accordingly, the gelations provided that if a
provider disposed of an asset in a bona fidelsefiere the end of its useful life, an adjustment
would be made in the amount of depreciatmmwhich the provider had been reimbursédl.

§ 413.134(f)(2). Specifically, thegalations provided that if the sale price of the asset was
higher than the asset’s “net book value,” thaauld establish that Medicare had excessively
reimbursed the provider for depreciation, are ghovider would be required to repay the
difference to Medicareld. Conversely, if the sale price thfe asset was lower than the asset’s

“net book value,” this would indate that Medicare had insufintly reimbursed the provider

! The Medicare regulations discussed in the redsiof this decision hawendergone substantial
revision since 1995, when the consolidation at issue here took Mac€hristi Reg’l Med. Ctr.
v. Leavitf 509 F.3d 1259, 1262 n.2 (10th Cir. 2007). Thus, all citatiotisese regulations in the
remainder of this decision refer to the 1995 mer®f the Code of Federal Regulations, unless
otherwise indicated.



for depreciable losses, and Meatie would provide an adjustment payment to make up the
differencée’ Id.
B. Factual & Procedural Background

In 1995, Harrisburg Hospital/Seidle Memorial HospitaHarrisburg/Seidle”) and
Polyclinic Medical Center (“Polyclinic”) (collg¢wely with Harrisburg/Seidle, “the consolidating
hospitals”), two non-profit hospitals in HarrislguiPennsylvania, consolidated to form the
plaintiff, a new non-profihospital system. A.R.Pat 2156. Prior to the consolidation,
Harrisburg/Seidle and Polyclinic were indepentlentities and were not subject to common
ownership or controlld. at 2157. As a result of the consalidn, the plaintiff acquired title to
all of the consolidatinpospitals’ assets and assumed respditgifor all of their liabilities. 1d.
at 2156. Each consolidating hospital appointdtidiahe plaintiff's initial governing board.
A.R.H. at 895.

Both Harrisburg/Seidle and Polycliniccinded a claim for depciation losses incurred
as a result of the consoliitan on their 1995 cost reportéefil with the Medicare fiscal
intermediary. A.R.P. at 2158-59. After thecl intermediary denied these claims for

depreciation losses, botlonsolidating hospitals appealed to the PRRB. The PRRB

2 Medicare has since revised its reimbursemerdgraeh such that reimbursement now turns on
patient diagnoses rather than actual costs incu®edSocial Security Amendments of 1983,
Pub. L. No. 98-21, 97 Stat. 65; Omnibus Budgeconciliation Act of 1987, Pub. L. No. 100-
203, 101 Stat. 1330. As a result, between 802000, depreciation gradually ceased to be
directly reimbursable Seegenerally42 C.F.R. 88§ 412.32dt seq(2010).

8 Harrisburg Hospital and Seidle Memorial Hosp#laared a single hospital license, medical staff
and Medicare provider number awdre controlled by the same nprsfit parent corporation.
A.R.P. at 2155.

4 This case represents a consolidated reviewofidministrative proceedings: the first involving

Harrisburg/Seidle and the second involving Polyclinic. Accordingly, there are two administrative
records before the court. Citations to #ttninistrative record in the Harrisburg/Seidle

proceeding will be noted as “A.R.H.” Citatiottsthe administrative reca in the Polyclinic
proceeding will be noted as “A.R.P.”



determined that the payments were proper andeddée fiscal intermedig to pay the claims.
SeeA.R.P. at 92-113; A.R.H. at 94-115.

The Administrator reversed the PRRB’s rulingeeA.R.P. at 2-36; A.R.H. at 2-38.
More specifically, the Administrator conclutiéhat the claims were not proper for two
independent reasons. First, the Administraited that because manythe consolidating
hospitals’ board members continued to contrelghaintiff upon consolidain, the consolidation
constituted a transaction between related estitor which Medicare gailations do not require
adjustment payments. A.R.P. at 26-33; A.R.H at 26-35. Second, the Autaton ruled that the
consolidation did not effect a bona fide saléhaf hospitals’ assets esquired by the Medicare
regulations. A.R.P. &3-35; A.R.H. at 35-36.

The plaintiff filed separate suits on behalfeaich consolidating hospital to challenge the
Administrator’s determinationsSee generallompl.,Pinnacle Health Hosps. v. Sebeli@vil
Action No. 09-00186 (D.D.C. Jan. 30, 2009); ComBinnacle Health Hosps. v. Sebeli@uvil
Action No. 09-00187 (D.D.C. Jan. 30, 2009). The ceubisequently consolidated the separate
suits into the present action. Minute Or¢larly 30, 2009). In September 2009, the plaintiff
filed the motion for summary judgmeptesently before the courEee generallf?l.’s Mot. The
plaintiff challenges the Administrator’'s deterntioas that the claimaere properly denied,
arguing both that the traaction was between unrelated paraad that there is no requirement
that a consolidation effect a bofide sale of assets for a depreciation adjustment to bée paid.

Seed. at 20, 32. In October 2009, the defenddatifher cross-motion for summary judgment.

The court need not reach the related parties issue because, as discussed below, the bona fide sale
issue was a sufficient independent ground ferAldministrator’s decision and is, as a result,
dispositive of the caseSeeAlbert Einstein Med. Ctr. v. Sebeljus66 F.3d 368, 376 (3d Cir.

2009) (declining to reach the related parties issue because the bona fide sale issue was a
“sufficient independent basis” to sustain the Administrator’s action).



See generallpef.’s Mot. With these cross-motionsw fully briefed, the court turns to the

applicable legal standarded the parties’ arguments.

[ll. ANALYSIS
A. Legal Standard for a Motion for Summary Judgment

Summary judgment is appropriate whene‘pleadings, the discovery and disclosure
materials on file, and any affidis show that there is no genuine issue as to any material fact
and that the movant is entitledjtmlgment as a matter of law.”eb. R. Civ. P.56(c); see also
Celotex Corp. v. Catretd77 U.S. 317, 322 (198dpiamond v. Atwood43 F.3d 1538, 1540
(D.C. Cir. 1995). To determine which facts areatarial,” a court must look to the substantive
law on which each claim rest&nderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). A
“genuine issue” is one whose resolution couldlgigsh an element of a claim or defense and,
therefore, affect the outcome of the acti@elotex 477 U.S. at 322Anderson477 U.S. at 248.

In ruling on cross-motions for summgugdgment, the court shall grant summary
judgment only if one of the partigs entitled to judgment agwatter of law upon material facts
that are not genuinely dispute@itizens for Responsibility & Etté in Wash. v. U.S. Dep't of
Justice 658 F. Supp. 2d 217, 224 (D.D.C. 2009) (citRigpads v. McFerrarb17 F.2d 66, 67
(2d Cir. 1975)). To prevail on a motion for sunmgnpudgment, the moving party must show that
the opposing party “fail[ed] to make a showing stiént to establish the estence of an element
essential to that party’s caseCelotex 477 U.S. at 322. By pointing to the absence of evidence
proffered by the opposing party, a moving party may succeed on summary juddginent.

The opposing party may defeat summary judgt through factual representations made

in a sworn affidavit if he “support[s] hislagations . . . withdcts in the record Greenev.



Dalton, 164 F.3d 671, 675 (D.C. Cir. 1999) (quotidgrding v. Gray 9 F.3d 150, 154 (D.C. Cir.
1993)), or provides “diradestimonial evidence Arrington v. United Stategl73 F.3d 329, 338
(D.C. Cir. 2006).
B. Legal Standard for Reviewof CMS Administrator Decisions

Pursuant to the Medicare sttd, the court reviews deasis of the Administrator in
accordance with standard of review settfontthe APA. 42 U.S.C. § 139500(f)(Thomas
Jefferson Univ. v. Shalal®12 U.S. 504, 512 (1994Y)lem’l Hosp./Adair County Health Ctr.,
Inc. v. Bowen829 F.2d 111, 116 (D.C. Cir. 1987). TheAARequires a reviewing court to set
aside an agency action that is “arbitrary, caprigj@n abuse of discreti, or otherwise not in
accordance with law” or “unsuppod®y substantial evidence in asea . . otherwise reviewed
on the record of an agency hearing provided by statute.” 5 U.S.C. § 706(2)(A), (E). The
“arbitrary and capricious” standaashd the “substantial evidencsgfandard “require equivalent
levels of scrutiny® Adair County 829 F.2d at 117. Under both sfands, the scope of review
is narrow and a court must not substititsgudgment for that of the agenclilotor Veh. Mfrs.
Ass’n v. State Farm Mutual Ins. Cd63 U.S. 29, 43 (1983%en. Teamsters Local Union No.
174 v. Nat'| Labor Relations Bd723 F.2d 966, 971 (D.C. Cir. 1983). As long as an agency has
“examined the relevant data and articulatsatisfactory explanatiofor its action including a
rational connection between the facts found aedctivice made,” courts will not disturb the
agency’s actionMd. Pharm., Inc. v. Drug Enforcement Admit33 F.3d 8, 16 (D.C. Cir. 1998).

The burden of showing that theeagy action violates the APAastdards falls on the provider.

6 This Circuit has explained that the substantiaddevce standard is a subset of the arbitrary and
capricious standardSithe/Indep. Power Partners ved. Energy Regulatory Comm’285 F.3d
1,5n.2 (D.C. Cir. 2002). “While the substah&gidence test concerns support in the record for
the agency action under review, the arbitrary eaquticious standard is a broader test subsuming
the substantial evidence test but also emmassing adherence to agency precedeviein’l
Hosp./Adair County Health Ctr., Inc. v. Bowé&29 F.2d 111, 117 (D.C. Cir. 1987).



Diplomat Lakewood Inc. v. Harrj$13 F.2d 1009, 1018 (D.C. Cir. 1979}; Joseph’s Hosp.
(Marshfield, Wis.) v. Boweri988 WL 235541, at *3 (D.D.C. Apr. 15, 1988).

In reviewing an agency'’s interpretationitsf regulations, the court must afford the
agency substantial deference, giving the agenatespretation “controlling weight unless it is
plainly erroneous or incoisgent with the regulation”” Thomas Jefferson Unj\5612 U.S. at 512
(internal quotations omittedpresbyterian Med. Ctr. of Unief Pa. Health Sys. v. Shalala70
F.3d 1146, 1150 (D.C. Cir. 199%ee also Qwest Corp. v. Fed. Commc’'ns Com#a8a F.3d
462, 467 (D.C. Cir. 2001) (stating that the caunuld reverse an agency'’s reading of its
regulations only in cases of a cleaisinterpretation). “So long & agency’s ierpretation of
ambiguous regulatory language is reastmat should be given effect¥Wyo. Outdoor Council
v. U.S. Forest Seryvl165 F.3d 43, 52 (D.C. Cir. 1999). Whdhe regulations involve a complex,
highly technical regulatory program suchMedicare, broad deference is “all the more
warranted.” Thomas Jeffersob12 U.S. at 512 (internal quotations omittdeesbyterian Med.
Ctr.,, 170 F.3d at 1151. As for interpretive guidibgy are without the force of law but
nonetheless are entitléal some weightFurlong v. Halalg 156 F.3d 384, 393 (2d Cir. 1998).

C. The Court Grants the Defendant’'s Moton for Summary Judgment and Denies the
Plaintiff's Cross Motion for Summary Judgment

1. The Administrator’s Imposition of a Bona Fide Sale Requirement Represented a
Reasonable Interpretation of the Medicare Regulations

In its motion, the plaintiff argues)ter alia, that the Administrator erred in ruling that the
regulations required that thertsolidation amount to a bona fidale of the consolidating
hospitals’ assets. Pl.’'s Mot. 32. In response, the defendantimns that the Administrator’s

imposition of a bona fide sale requirement wesper under the applicable regulations, Def.’s

! “[A court’s] review in such cases is ‘modeferential . . . than that afforded un@revron™

Wyo. Outdoor Council v. U.S. Forest Set65 F.3d 43, 52 (D.C. Cir. 1999) (quotiNgt’| Med.
Enters. Inc. v. Shalalat3 F.3d 691, 697 (D.C. Cir. 1995)).

8



Mot. at 14, and that substél evidence supported the Adnstriator’s conclusion that the
consolidation was not a bona fide sadeat 19.

42 C.F.R. 8§ 413.134(1)(3) govertiwe effect of consolideons between providers on
Medicare reimbursement. Unlike § 413.134(I)(@hich governs mergers between providers,
8 413.134(1)(3) does not expliy authorize depreation adjustment payments when providers
consolidate.Compared. § 413.134(1)(2) (specifying that “fithe merged corporation was a
provider before the merger, then it is subjedh®provisions of paragraphs . . . (f) of this
section concerning . . .alrealization of gainsma losses” on depreciationjth id.

8 413.134(1)(3) (governing the effect of a comdaiion and omitting the previously quoted
sentence or other comparable provisi@eg also/ia Christi Reg’l Med. Ctr. v. Leavjts09
F.3d 1259, 1275 (10th Cir. 2007) (noting the ckpancy between the two provisions and
concluding that the absence of any referénadepreciation adjustment payments in

8 413.134(1)(3) would support amterpretation “precludingny adjustment to depreciation
payments for providers & consolidate”).

Neither party asserts that the omissiban explicit provision for depreciation
adjustment payments in § 413.134(1)(3) means that such payments are never permitted in the
consolidation contextSee generallPl.’s Mot.; Def.’s Mot. Tle parties do, however, dispute
the significance of this omission. The defendes#erts that the applicable regulation permits
depreciation adjustment payments to constihidgoroviders only to thextent that they are
permitted by § 413.134(fseeDef.’s Mot. at 14, which is “thenly section expressly permitting
depreciation adjustmentsyia Christi Reg’l Med. Ctr.509 F.3d at 1274. Accordingly, under

the defendant’s interpretatiomrsolidating providers can recavaepreciation adjustments only



if the consolidation amounts to a bona fide §afeeDef.’s Mot. at 14.Conversely, the plaintiff
argues that the regulationgjtere depreciation adjustment payments whenever unrelated
providers consolidateSeePl.’s Mot. at 17.

As noted, the defendant’s interpretation istksul to substantial deference and may not
be displaced unless it is “plainly erroneausnconsistent with the regulationThomas
Jefferson Uniy.512 U.S. at 512 (internal quotations ontdjte The defendant’s interpretation of
8 413.134(1)(3) to permit depreciation adjustmentpants only if there has been a bona fide
sale is consistent with the teot the regulations and has beepeatedly upheld by the courts.
SeeVia Christi Reg’l Med. Ctr.509 F.3d at 1274 (concluding that “the ‘bona fide sale’
requirement is a reasonable coustion” of the Medicare regations governing consolidating
providers);accord Provena Hosps. v. SebeliG62 F. Supp. 2d 140, 152 (D.D.C. 2009)
(applyingVia Christiand affirming the Secretary’s imposition of a bona fide sale requirement
for consolidating providersgee alslbert Einstein Med. Ctr. v. Sebeljis66 F.3d 368, 376
(3d Cir. 2008) (concluding that thmna fide sale requirementas‘reasonable intpretation” of
the regulations for merging providerRobert F. Kennedy Med. Ctr. v. Leayif6 F.3d 557,
562 (9th Cir. 2008) (concluding thtite bona fide sale requireméis a reasonable construction
of the Medicare regulations” for merging providefs), Luke’'s Hosp. v. Sebelj@62 F. Supp.
2d 99, 102 (D.D.C. 2009) (concluding, in the mergattext, that “the Seetary’s interpretation
[imposing a bona fide sale requirement]uported by the text of the regulations and by

common sense”).

8 42 C.F.R. 8 413.134(f) lists a number of attans in which depreciation adjustments are
recoverable, but the only one which is afgyapplicable here is a bona fide sale under
§ 413.134(f)(2).SeeVia Christi Reg’l Med. Ctr. v. Leavjts09 F.3d 1259, 1274 (10th Cir. 2007)
(concluding that only the bona fide saleysion could apply in a consolidation case).

10



The plaintiff argues that éhimposition of a bona fide salequirement on consolidating
providers was not consistent with the interpretatn effect at the time of the transaction and
thus represents an abrupt and imperrbisgieversal of position by the defend&reePl.’s
Mot. at 33. Yet the interpretive materials cited by the plaintiff in support of this argument do not
carry the force of lawFurlong, 156 F.3d at 393. Moreover, countsve repeatedly rejected the
plaintiff's argument that @ imposition of a bona fide salequirement on consolidating
providers reflects a reversal of positioBeeVia Christi Reg’l Med. Ct.509 F.3d at 1275
(rejecting the plaintiff's arguent regarding an impermissikieversal of position by CMS and
concluding that the letters fro@MS officials cited by the plaintiff were consistent with the
imposition of a bona fide sale requiremeatause they explicitly referenced § 413.134&¢e
also Robert F. Kennedy Med. Ct626 F.3d at 563 (concluding thatidence of a regulatory
reversal on the bona fide sagxjuirement was unconvincingrovena Hosps662 F. Supp. 2d
at 150 (noting that “all of the arguments regagdime Secretary’s alleged ‘about-face’ have been
flatly rejected by every court that has considered thémAccordingly, the court concludes that

the Administrator’s imposition of a bona fiddesaequirement on consolidating providers as a

9 In support of its argument that the bona fidée requirement was not imposed on consolidating
providers at the time of the consolidation at éshkare, the plaintiff cites two letters from former
CMS officials and a provision of the Medicare Intermediary Manual (“MIMBge generally
A.R.P. at 909-10 (“Booth Letter”); A.R.P. at 1217-18 (“Goeller Letter”); A.R.P. at 1095 (“MIM
§ 4502.7"). Yet both letters spécally invoke 8§ 413.134(f) in stating that a consolidation may,
under the proper circumstances, trigger a depreciation adjustment pagaeBuooth Letter
(stating that a consolidation “require[es] aettmination of gain or loss under § 413.134(f)");
Goeller Letter (stating that when providers cditste, “an adjustment to recognize any gain or
loss . . . would be required in accordandthwegulations section 42 CFR 413.134(f)").
Similarly, although the MIM section cited by thajpitiff instructs intermediaries to compute a
gain or loss upon consolidatiahgxpressly refers to the consolidating providers as “seller[s].”
SeeMIM § 4502.7.

10 The plaintiff argues that all of these decisians flawed because they failed to explicitly address
the MIM section that the plaintiff citesSeePl.’s Reply at 19. Yet, as the MIM section refers to
the consolidating hospitals as “seller[s],” MIM § 4502.7, the court perceives no inconsistency
between the MIM section and the administrative determinations upheld in these decisions.

11



condition of permitting the payment of depreiiatadjustments was not a regulatory revétsal
and constituted a reasoi@lnterpretation of th Medicare regulations.

2. The Administrator’s Conclusion that No Bona Fide Sale Took Place
Was Supported By Substantial Evidence

The plaintiff argues that even if the bondefisale requirement applied to consolidating
providers, that requirement was satisfied hemabse the consolidation amounted to a bona fide
sale. Pl.’s Mot. at 35. Specifitglthe plaintiff argues that the Aanistrator erred in ruling that
a bona fide sale required the pamhof reasonable consideratidd. Instead, the plaintiff
contends that at the time thensolidation occurred, a sale wamsidered bona fide as long as
the transacting parties exchangaty consideration.ld. at 35-39. In suppoof this contention,
the plaintiff points to cases which the Administrator found certagales to be bona fide despite
disparities between the consideration paid and the assets’ fair market Satigat 37.
Alternatively, the plaintiff argues that to the enttéhat reasonable caderation was required, it
was paid in this caseSee idat 40. In response, the defendargues that the reasonableness of
the consideration has always been part of the determination of whether or not a bona fide sale
has taken place, and contends that the aatssby the plaintiff involved arm’s length
negotiations over price thateainapposite in this cas&eeDef.’s Mot. at 18. Furthermore, the
defendant asserts that substreévidence supports the Admstriator’'s conclusion that the
consolidation was not a bona fide safee idat 20.

At the time the consolidation occurrede thledicare regulations did not provide a

1 Because the court concludes that there wasgudatory reversal regarding the bona fide sale

requirement, it need not reach the plaintiff' sivas arguments that the alleged reversal was
invalid because it violated procedural and statutory requirem8eeR1.’s Mot. at 45-53.

12



definition of “bona fide sale'® See generall¢2 C.F.R. §§ 400.200-203, 413.134. These
regulations did, however, refleeh understanding that a bonddisale would involve a price
that approximated market valu€ee id8 413.134(b)(2) (defining “faimarket value” as the
value that would be received in a bona fide)saFurthermore, thetionale underlying the bona
fide sale requirement — “ensur[ing] that afgpreciation adjustmentill represent economic
reality, rather than mere ‘paper losse¥ia Christi Reg’l Med. Ct;.509 F.3d at 1275 —
demands that the requirement‘b®re than a mere nullityjd. at 1276. For these reasons,
courts have consistently uphaldterminations that a bonad sale requires reasonable
consideration.See Albert Einstein Med. Cth66 F.3d at 378Robert F. Kennedy Med. Ctb26
F.3d at 563Via Christi Reg’l Med. Ctr.509 F.3d at 127@rovena Hosps662 F. Supp. 2d at
154;St. Luke’s Hosp662 F. Supp. 2d at 104. Accordinglige court concludes that the
Administrator did not err when @onsidered the reasonableness@fsideration in determining
whether the consolidatoat issue resulted enbona fide sale.

The remaining issue before the court, themvhether the Adminisator’s conclusion that
the consolidation did not involvibe payment of reasonable calesation was not supported by
substantial evidenceSeeMd. Pharm., InG.133 F.3d at 16. Through the consolidation, the
plaintiff assumed responsibility f@ll of the liabilities of Harrisburg/Seidle and Polyclinic and
gained title to all of their assets. A.R.P2a66. The plaintiff contendbat the assumption of
liabilities provided reasonable compensation toctiresolidating hospitals fdhe assets that they
transferred to the plaintiffSeePl.’s Mot. at 41. Yet the recoiddicates that prior to the

consolidation, Harrisburg/Seidle had a combined fair market value of $176,364,817,

12 In 2000, a definition of bona fide sale svadded to the Provider Reimbursement ManS8ak
A.R.H. at 13. The definition provides thatlzoha fidesale contemplates an arm’s length
transaction between a willing and well infathbuyer and seller . . . for reasonable
consideration.”ld.

13



$101,420,796 of which was comprised of current assets and investi8erfsR.P. at 2168-69.
In exchange for gaining title to those ass#is,record shows that the plaintiff assumed only
$98,923,542 in liabilities, less théime value of the currenssets and investments aldfieSee

id. Similarly, prior to the consolidation, Polyclinic had a fair market value of $115,116,356,
$62,128,000 of which was comprised of current assaisnvestments, and which the plaintiff
gained title to in exchange for assuming only $54,262,561 in liabiliBegA.R.P. at 2170.
Although the plaintiff argues thétalso assumed additional unknoamnd contingent liabilities,
the mere possibility of such liabilities doast invalidate the Admistrator’s conclusion under
the deferential “substantial exidce” standard of reviewSeeAlbert Einstein Med. Ctr566

F.3d at 379 n.11 (rejecting the possibility thaknown and contingent liabilities “could account
for such a large discrepancy beewm consideration given and timarket value of the assets”);
Via Christi Reg’l Med. Ctr.509 F.3d at 1277 n.16 (rejectingetargument that contingent
liabilities explained the discpancy between assumed liabiliteesd the value of assets).
Furthermore, unlike the administrative decisitma the plaintiff cites in which sales were

determined to be bona fide despite a disaney between sale price and market viieis

13 The plaintiff argues that the stated valuetheffacilities acquired through the consolidation are

misleading because they represent the reproductioriccastitdated facilities rather than the cost
to obtain more suitable modern facilities,iefhthe plaintiff asserts would be loweBeePl.’s

Mot. at 43-44. At most, however, this distincticould affect only the valuation of the plaintiff's
facilities and still could not explain the substantial discrepancy between the consolidating
hospitals’ liabilities and the value of their monetary assets. Furthermore, the burden is on the
plaintiff to prove that a bona fide sale took pla¢i Christi Reg’l Med. Ctr.509 F.3d at 1277,
and the plaintiff has not provided any evidence of the fair market value of the facilities
determined according to its preferred methodolsgg, generallyl.’s Mot.

14 See, e.gAshland Reg’l Med. Ctr. v. Blue Cross & Blue Shield ARBRRB Dec. No. 98-D32,
Medicare & Medicaid Guide (CCH) 1 46,109 (1998), A.R.P. at 131T-26Qui Parle Hosp.,
Inc. v. Blue Cross & Blue Shield AssARRB Dec. No. 95-D37, Medicare & Medicaid Guide
(CCH) 1 43,269 (1995), A.R.P. at 1331-39.

14



undisputed that the consolidation didt involve any negéitions over pricé> SeePl.’s Mot. at
34. Because the record contains substantial evidence supporting the conclusion that the
consolidation at issue in thissmwas not a bona fide sale, toairt affirms the Administrator’s

determination.

V. CONCLUSION
For the foregoing reasons, the court grémesdefendant’s motiofor summary judgment
and denies the plainti§’ cross-motion for summary judgmem®tn Order consistent with this

Memorandum Opinion is separately and contermpeously issued this 28th day of June, 2010.

RICARDO M. URBINA
United States District Judge

15 The plaintiff argues that it would be impossible for consolidating entities to negotiate over price
because all of their assets would transfer ¢octtnsolidated entity upon consolidatiddeePl.’s
Mot. at 34. Even if true, however, this faabwid merely underscore tiparticular importance of
the reasonable consideration requiremenbimsolidations as opposed to sales, during which
procedural safeguards such as arm’s length price negotiations are possible.
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