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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROGER G. CHARLES
Plaintiff, : Civil Action No.: 09-0199(RMU)
V. .: ReDocument Nos.: 16, 20

OFFICE OF THE ARMED FORCES
MEDICAL EXAMINER et al,

Defendants.

MEMORANDUM OPINION

DENYING THE DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT;
GRANTING IN PART AND DENYING IN PART THE PLAINTIFF 'S
CROSSMOTION FOR SUMMARY JUDGMENT
I. INTRODUCTION
This matter comes before the court on the parties’ emos$sons for summary judgment.

The plaintiffbrings suit against the Office of the Armed Forces Medical Exar(ii@&ME”) ,
the Armed Forces Institute of Patholg@gFIP”) and theDepartment of Defery“D OD”)
allegingviolations of the Freedom of Information Act (“FOIA”), 5 U.S.C. 8§ 552. For the

reasongliscussedbelow, the court denies the defendants’ motion for summary judgment and

grantsin part and denies in patte paintiff's crossmotion forsummary judgment.

II. BACKGROUND
A. Factual History
The paintiff is aretired veteran, editor ¢fie journalDefenseWatchnd viceehairman of
the non-profit organization, Soldiers for the Truth. Compl. f&is invesigatingthe

effectiveness of the body armor that the Wn8itary issuego its servicemembers.ld. § 5.
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Havinglearned ofeportsand datasuggestinghatthebody armor may not provide sufficient
protecton for American troops in combahe plaintif began gatheringmpiricalinformation in
an attempt taoverify these reportsld. 1 4-5. On October 28, 2008, the plaintiff filed a FOIA
requeswith the AFIP and the OAFME seekindocumentselated tovhether any service
membeis deaths may havwesuted from bullet wounds itorso areaswhichareusually covered
by body armor.ld. §27; Pl.’'s CrossMot. for Summ. J& Opp’n to Defs.” Mot. for Summ. J.
(“Pl.’s CrossMot.”) at 1. Specifically, theplaintiff soughthe followinginformationfor the
period between January 1, 2006 and December 31, 2007:

1. Any documents characterizing whether thespaal body armor worn hy

soldies in Iraqg ad/or Afghanistan performed according to specification in
stopping bullets and/or shrapnel.

5. Any documents characterizing and/or analyzing fatal wounds from bhullets
and/or shrapnel that were inflicted on soldiers wearing personal body armor in
Irag and/or Afghanistan.

6. Any documents illustrating, summarizing and/or characterizing the point of
entry of any bullets and/or shrapnel that caused fatal wounds in solegiag
personal body armor in Irag and/or Afghanistan.

8. Any reports characterizing and/or analyzing the relationship betvezsanal
body armor and lethal torso injuries sustained by soldiers in Iraq and/or
Afghanistan.

9. Any documents concluding that a soldier in Irag [sic] and/or Afghaniséah
becausehatsoldier's personal body armor failed to stop a ballistic device, such as
a bullet or shrapnel.



Compl.,Ex. A. As of January 30, 200€he AFIP had neither produced any documents nor
provided any estimate of wh@might respond.d. 1 3Q
B. Procedural History

The plaintiff filed acomplaintin this court on February 3, 2009ee generallyd. In
April 2009, counsel for both parties held discussions to cldrdyscope ofhe plaintiff's FOIA
request.Decl. of Capt. Craig T. Mallak Mallak Decl’) 1 18, 19. Following those
discussionsCaptain Craig T. Mallakf the Armed Forces Medical Examiner Syssem
(“AFMES"), a subordinate organizatiamthin the AFIPand OAFME convened a meeting
determine whether the AFIP or tAEMES possessd any documents responsive to the
plaintiff's inquiry. Id. 11 1, 20.Captain Mallakdentified twoAFMES sources containg
documentghatfell within the scope of the plaintiff's requedd. { 22.

The first source consisted thle AFMES’s autopsy files for fallen service membéds.q
23. The AFMES ran a database query for the autopsy files of service membeaigd/fimm
bullet wounds during the period between January 1, 2006 and December 31, 2007 while likely
wearing body armorld. The query excluded the files of service members who suffered bullet
wounds in the head or necld. This search returned 103tapsy files containing information
such as preliminary and final autopsy reports, autopsy photographs, bodydiaGT scans,
medical recordand death certificatedd. Althoughthe AFMES determined that these 103
autopsy files contaedinformation responsive to the plaintiff's FOIA requébt AFMES
nonetheless deded to release this informatiad, 1 23, 26, invokinghe FOIAstatutory
disclosure exemptionsoncerningnternal agencynaterials privileged intraagency information

and personalnivacy, id. § 27 €iting 5 U.S.C. 88 552(b)(2), (5B)).



Thesecond sourcthat the AFMES searched was the Armed Forces Medical Examiner
Tracking System (“AFMETS”) databasa inventory and cataloguirsystem used to record
information about the persdretfectsof fallen servicanembers who arrive at tihd~MES for
processing.ld.  24. When a servicenember’s personal effects include body arm&iVIES
personnel record the type and condition of the body artdorThe AFMES identified eighteen
body armor description sheets containing information relevant to thelff&iROIA request.
Supplemental Bcl. of Capt.Craig T. Mallak (“Supplementdflallak Decl.”) 11 34.

Specifically, the eighteeresponsivéAFMETS recordscontained‘written descriptios of

wounds and wound patterns and notations of possible links between injuries sustained while
wearing personal protective @gment and resulting wound patternsgd. 5. Further, some or

all of the eighteemesponsive records indicated that the body armor under examination was not
perfectly intactupon inventory.ld. § 7. After identifying theseesponsive documentie

AFMES decidedo withhold thenmunder the=OIA’s internal agency materials exemptidd.

6 (citing 5 U.S.C. § 552(b)(2)).

In August 2009, the defendants informed the plaintiff that although thelpteted
responsive documents, they intended to withhold all of those documentghestatutory
FOIA exemptionenumerateat 5 U.S.C. 88 552(b)(2), (5) and (@)].’s CrossMot. at 7. On
October 23, 2009he defendants filed themnotion for smmaryjudgment arguingthatthe
statutory FOIA exemptions should apply with respect to the responsive docymeeaising to
the plaintiff’'s October 2008 FOIA request. Defs.” Mot. at 3-5, 13.

In anattemptto reach a compromise and resolve this dispute, the plauakfhitteda

second, more narrow FOIA request on November 9, 280% CrossMot., Ex. 12. The



plaintiff drafted hisnarrowedrequest to include thgarticulardocumentshat the defendants had
previously found to be responsive to imiial FOIA requestall of which the defendants
withheld under the statutory exemptioridd. Furthermore, the plaintiff agreed in his narrowed
request to seek redacted forms of the raspe documents that exclude the service members’
personal information and other sensitive data to accommodate the defendantsiaaxempt
concerns.ld. at 9 & n.7;id., Ex. 12. The plaintiff's narrowedrequestovered the following
items:

(&) AFMETS bodyarmor descriptions sheets, related to body armor worn by a

soldier killed in Irag or Afghanistan between January 1, 2006 and December 31,
2007, which indicate that the body armor was not intact upon receipt for

inventory, and

(b) autopsy reports and associated documents:

(1) indicating that a soldier killed in Iraq or Afghanistan between January
1, 2006 and December 31, 20€ffered a fatal gunshot wound in an area
likely covered by the front or rear ceramic insert plates of that soldier’s
body armor, and/or

(2) commenting, discussing or indicating that the body armor worn by a
soldier killed in Iraq or Afghanistan between January 1, 2006 and
December 31, 2007 did not prevent a fatal wound, or was penetrated by a
bullet.

Pl.’s CrossMot. at 9 footnoes omittedl*

! Thequoted text fist appears in the plaintiff'spposition, andoth parties refer tthis languagen
their subsequent filingsSeePl.’s CrossMot. at 9; Reply in Supp. of Defs.” Mot. (“Defs.’
Reply”) at 6;Pl.’s Reply to Defs.” Opp’n to Pl.’'s Croddet. (“Pl.’s Reply”) at 3. The language
of the narrowed request in the plaintiff's November 9, 2009 letter, howeversdiffiMr. Charles
specifically seeks production of: [] Body Armor description sheets freEMETS database
corresponding to the 103 autopsies identified by Capt. Mallak. (Mallak D2B8-%)[.] []
Redacted Firearm Wound Charts associated with the 103 autopsies ident{fiaptbifiallak.
(Mallak Decl. 1 23)[.]" Pl.’s CrosMot., Ex. 12 The differences between the language of the
plaintiff’'s narrowed request as presented in the parties’ filingstenthhguage in the November
9, 2009 letter are of style, not substance, and have no bearing on the courtis.analys

S



Theplaintiff filed his opposition tahe defendantsmotion for simmaryjudgment and
his dossmotion for simmaryjudgment on December 23, 2008eegenerally id. Significantly,
the plaintiff’'scrossmotion offered counterarguments to ttefendants’ claims of statutory
FOIA exemptions, but only with respect to the documents sought thelplaintiff's narrowed
request.ld. at 13. In other wordsyhile the defendantgsrguefor the applicability of the
statutory exemptionis the contexbf the plaintiff'sinitial FOIA requestDefs.” Mot. at 13-37,
theplaintiff addressgonly those exemption arguments within the framework ohhisowed
request.Pl.’s CrossMot. at 13-30.

On January 15, 2010, the defendants fitemir reply in support of their motion for
summary judgmentReply in Suppof Defs.” Mot. (“Defs.” Reply”) at 9.In this reply, the
defendants statbatthe AFMES once again reviewed the documents that were responsive to the
plaintiff's initial October 2008 FOIA request, baéterminedhatnone of those recordgere
responsive to the plaintiffsarrowedrequest. Defs.’ Reply, Ex. 1 @2Mallak Decl.”){ 4. The
plaintiff submittedareply on January 22, 2010 in which he protested the defendants’ apparent
reversal on the question of whether they possess any responsive documents. Pltts Reply
Defs.” Opp’n to Pl.’s Cross-Mot. (“Pl.’s Reply”) at 1, 8. With both motions fullyfedethe

court turns now to the parties’ arguments and the applicable legal standards.

. ANALYSIS
A. Legal Standard for Summary Judgmentin FOIA Cases
Summary judgment is appropriate when “the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, jfsloyv that there is no



genuine issuas to any material fact and that the moving party is entitled to a judgment as a
matter of law.” FED. R.Civ. P.56(c); Celotex Corp. v. Catretd77 U.S. 317, 322 (1986);
Diamond v. Atwood43 F.3d 1538, 1540 (D.C. Cir. 1995). In deciding whether ikexe
genuine issue of material fact, the court is to view the record in the light mostldbe/to the
party opposing the motion, giving the norovant the benefit of all favorable inferences that can
reasonably be drawn from the record and the benefit of any doubt as to the existamce of
genuine issue of material facAdickes v. S.H. Kress & C&98 U.S. 144, 157-59 (1970). To
determine which facts are “material,” a court must look to the substantivenlavinich each
claim rests.Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A “genuine issue” is
one whose resolution could establish an element of a claim or defense and, thefetdrteaf
outcome of the actionCelotex 477 U.S. at 322Anderson477 U.S. at 248.

FOIA affords tke public access to virtually any federal government record that FOIA
itself does not specificallgxempt from disclosure. 5 U.S.C. 8§ 55&ughn v. Rosed84 F.2d
820, 823 (D.C. Cir. 1973). Countsayappropriatelydecide FOIA cases on the basis of s
for summary judgmentBigwood v. U.S. Agency for Int'l. Dev84 F. Supp. 2d 6831DD.C.
2007). Courts may grant summary judgment in FOIA cases based on affidavits andtaeta
provided that they are sufficiently detailed, are not nyazehclusory and are not called into
guestion by contradictory evidence in the record or evidence of the agency’s bad faith.
Consumer Fed’'n of Am. v. Dep’t of kg, 455 F.3d 283, 287 (D.C. Cir. 2006).

B. Legal Standard for Evaluating theAdequacy of an Agency Search

Federal courts have the authority to evaluate the reasonableness of ansagency’

interpretation of a FOIA requesBee Harrison v. Fed. Bureau of Prisp641 F. Supp. 2d 54,



67 (D.D.C. 2009). A court’s conclusion that an agency’s search iasgmable and therefore
inadequate constitutes an improper withholding by the agdfisjore v. U.S. Dep’t of Justice
575 F. Supp. 2d 243, 252 (D.D.C. 2008) (citMgydak v. U.S. Dep’t of Justice54 F. Supp. 2d
23, 44 (D.D.C. 2003)). The FOIA confers jurisdiction on the federal district courts to order the
release of improperly withheld or redacted information. 5 U.S.C. § 552(a)(4)(B).

To prevail on summary judgment, “the agency must demonstrate beyond material doubt
that its search was reasonably calculated to uncover all relevant docuniatisri Magazine,
Wash. Bureau v. U.S. Customs Sef¢.F.3d 885, 890 (D.C. Cir. 1995) (internal quotations and
citations omitted). An agency must search for documents in good faith, using methods that a
reasonably expected to produce the requested informa#ialenciaLucena 180 F.3d at 326
(citing Oglesbw. U.S. Dep’'t of Army920 F.2d 57, 68 (D.C. Cir. 1990)J.he adequacy of an
agency'’s search is measured by a “standard of reasonableness,” apkrsd&ht upon the
circumstances of the casé/Veisberg v. U.S. Dep’t of Justjcé5 F.2d 1344, 1351 (D.C. Cir.

1983) (citations omitted). The principal issue is not whether the agency’s seavekredc

responsive documents, but whether the searcheessmnable Oglesby 920 F.2d at 67 n.13

(citing Meeropol v. Mees&90 F.2d 942, 952-53 (D.C. Cir. 198@))pore v. Aspin916 F.

Supp. 32, 35 (D.D.C. 1996). The agency need not search every record in the system or conduct a
perfect searchSafeCard Servs., Inc. v. Sec. & Exch. Com®26 F.2d 1197, 1201 (D.C. Cir.
1991);Meeropo] 790 F.2d at 952, 956. Nor need the agency produce a document if “the agency

is no longer in possession of the document[] for a reason that is not itself su§ageCard

Servs,. 926 F.2d at 1201.

Instead, to demonstrate reasonableness, the agency must set forénsufficrmation



in affidavits for the court to determine, based on the facts of the case, thedittie was
reasonable Nation Magazing71 F.3d at 890c{ting Oglesby 920 F.2d at 68). While an
agency'’s affidavits are presumed to be in good faith, a plaintiff can rebutekishgption with
evidence of bad faithSafeCard Servs926 F.2d at 1200. But such evidence cannot be
comprised of “purely specative claims about the existence and discoverability of other
documents.”ld. If the record raises substantial doubts regarding the agency’s efforts,
“particularly in view of well defined requests and positive indications of overloolkeerials,”
summay judgment is not appropriatd/alenciaLucena v. U.S. Coast Guartls0 F.3d 321, 326
(D.C. Cir. 1999) (internal quotations and citations omitted). Any doubts about the adequacy of
the search should be resolved in favor of the requeltgley v. F.B.| 658 F. Supp. 2d 50, 59
(D.D.C. 2009) (citingCampbell v. U.S. Dep’t of Justicé64 F.3d 20, 27 (D.C. Cir. 1998)
(notingthe“congressionahtent tilting the scale in favor of disclosurg”)

C. The Court Denies the Defendants’ Motion for Summary Judgrant and Grants in
Part and Denies in Part the Plaintiff'sCross-Motion for Summary Judgment

1. The Plaintiff Has Not Conceded hat the Defendants’ Search Was Adequate

The defendants’ claim that they performed an adequate search for docusgmsike
to the paintiff's initial FOIA request,Defs.” Mot. at 10-13, whilehte plaintiffcontestghe
defendants’ use dtatutory FOIA exemptions to justify their decision tahkibld the responsive
documentsPl.’s CrossMot. at13. The plaintiff does not, howeveapecificallydiscuss the
adequacy of the defendants’ sear8lee generallf?l.’s CrossMot. The defendantstatein their
reply that the plaintiff's failure taddresgshis issuemeans that the plaintiff has effectively

concededhe point. Defs! Reply at 2.



“[W]hen a plaintiff files an opposition to a dispositive motion and addresses only certain
arguments raised by the defendant, the court may treat those argtimaetiie plaintiff failed to
address as concededBuggs v. Powell293 F. Supp. 2d 135, 141 (D.D.C. 2003)ing Fed.

Deposit Ins. Co. v. Bendet27 F.3d 58, 67-68 (D.C. Cir. 19973ge alsd_.CVvR 7(b). This
authority, however, is discretionaisgeBender 127 F.3d at 67-68 (quotinigvelve John Does v.
Dist. of Columbia117 F.3d 571, 577 (D.C. Cir. 1997)), and the court declines to invoke it here,
given thatthe plaintiffrenderechis initial request the one to which the defendants invoked
certain statutory exemptiorsmnoot by submittinga secondparrowerFOIA requesin place of
his initial requestseePl.’s CrossMot. at 89. As for his narrowed requesthe plaintiff

implicitly challengd the adequacy of the defendants’ seénchllegingthat the defendants
possessesponsive documents despite their assertioretodhtrary Pl.’s Reply at 3-8 The
FOIA defines the term “search” to mean “to review agency records for the purpose of
locating those records which are responsive to a requést).S.C. § 552(a)(8D) (emphasis
added). By disputing the fidans’ claim that they possess no responsive documents, the
plaintiff is, in effect arguing that the defendants’ search was inadeq&seP|.’s Reply at 38.
Accordingly, the plaintiff has not conceded that the defendaats’chn response to his
narroved requesivas adequate

2. The Defendants’Search for Records Responsivi® the
Plaintiff s Narrowed FOIA Request WadUnreasonable and Inadequate

The core of thearties’ dispute in this case concerns whether the documents that the
defendants identified as responsive to the plaintiff’s initial FOIA requesilao responsive to
his narrowed request. The defendants claimahlabugh they located documents responsive to

the plaintiff’s initial requestthey possess no documents responsive to thiffla narrowed

10



request. Defs.” Reply at 3. They point to the plaintiff's purpose in seeking the documents t
explaintheir determinatiothat the eighteen AFMETS body armor recdtdt it identified as
being responsive to his initial requesé na responsive to his current, narrowed request. 2d
Mallak Decl. 1 5. Similarly, the defendants maintain that the 103 previouslyfide®FMES
autopsy files do not contain anstatementspertaining to the plaintiff's narrowed requestl.

11 67. Theplaintiff protests that he tailored his narrowed request to obtain redactezhgesi
the same documents that the defendants had identified as responsive to hisqagist. r Pl.’s
Reply at 3.

The FOIA establishes that agency determinations regatibcument responsiveness are
part of the search process.U.S.C. § 552(a)(8D). This court therefore reviews disputes
regardingheresponsiveness of a document under its authority to evaluate the reasonableness
and adequacy of tregency’s searchSeeValenciaLucena 180 F.3d at 326 (notinfat the
district courthas jurisdictiorover challenges to the adequadya searc)) Oglesby 920 F.2d at
67 n.13(stating that courts review tleasonablenesd the search, as opposed to the results).
Accordingly, the courhowturns toexamine the reasonableness of the defendants’ search related
to the eighteen AFMETS body armor records and the 103 AFMES autopsy reports.

a. TheDefendants’ Determination that the EighteenPAFMETS Body
Armor Records Are Nd Responsive is Unreasonable

The defendants initially identified eighteen AFMETS body armor recordsspemnsive

to the plaintiff's original FOIA request, but later determined that they are symamsive to the

11



plaintiff's narrowed requesiri light of Mr. Charles’ express purposé.Supplemental Mallak
Decl. 1 4; 2d Mallak Decl. 1 5. The defendants justify their assessmentunygatttat agencies
may look to a requestor’s purpose to interpret an ambiguous FOIA request, Defs.aReply,
although they cite no supporting statute or case law for this proposeémggenerally id
Conversely, the plaintiff argues that a requestor’s purpose has no relevanesrmnileg
whether an agency must disclose documents under the FOIA. Pl.’s Reply at 5T&a.5.
plaintiff cites four cases in support of his argumeagid., but his reliance on these cases is
misplaced because they all discuss the relevance of the requestor’s pugeisemining
whether &FOIA exemptions was properly applies, as opposedhiether &FOIA searchwas
sufficient broad.

Here, the defendants are using their interpretatigheoplaintiff's purpose to limit their
search for documents. 2d Mallak D&EE; Defs.” Reply at 67. This Circuit has held that any
limitations an agency places on a FOIA search must be consistent with the agency’®nlbgat
conduct a reasonably thorough investigati®&eeMcGehee v. Cent. Intelligence Ageng97
F.2d 1095, 1101 (D.C. Cir. 1983McGeheeconcerned the CIA’s use of a “tinoé request cut

off” policy in conducting FOIA searchedd. at 1097. Under this policy, the CIA limited its

2 According to the defendants, “the purpose of [the plaintiff's narrowet) F€&juest is to

substantiate several anecdatgorts he has received regarding military service members who
died from bullets that perforated the ceramic inserts used in the InterBepiyp Armor system.”
2d Mallak Decl. § 3.

3 See Bibles v. Or. Natural Desert Ass519 U.S. 355, 356 (199folding that the requestor’s
purpose is of no importance in a FOIA balancing analysis under ExemptidrS6Dep't of
Justice v. Reporters Comm. For Freedom of the PA&U.S. 749, 771-72 (1989) (discussing
the irrelevance of the requestor’s pose when analyzing whether an invasion of privacy is
warranted under Exemption 7(Clpving v. Dep’t of Def.550 F.3d 32, 40 (D.C. Cir. 2008)
(concluding that a requestor’s purpose is immaterial when applyingdbiel@ntial
communications privilege under Exemption §at’l Ass’n of Home Builders v. NortpB09
F.3d 26, 36 (D.C. Cir. 2002) (stating that the requestor’s purpose is irrelangdertExemption
6).

12



FOIA searches to documents in its possession as of the date of request, eveaitihiéssd

took place at a later datéd. The search iMcGeheeoccurredmore thartwo years after the

CIA received the requestd. The district court granted the CIA’s motion for summary
judgment, holding that the search was adequate despite this ddlieg.1100. The Circuit
remanded the case flurther consideration dhe reasonableness of the search, declaring that
absent some extraordinary justificatidine district court should invalidate the CIA’s aiff-date
policy. Id. at 1105. The Circuit reasoned that the policy allowed the CIA toterally limit the
number of documents that it found pursuant to a FOIA se&eb.idat 1103. Th&€ircuit

noted in its analysis that the FOIA is “cleanyitten so as to favor the disclosure of any
documents not covered by one of the enumerated exemptions toashidfavor any effort by
agency officials to shirk their responsibilities to respond promptly and fully to rsdoes
records.” Id. at 1101 (citingd>ep’t of Air Force v. Roset25 U.S. 352, 360-61 (1976)) & n.18;
see alsdPublic Citizen vDep't of State276 F.3d 634, 643-44 (D.C. Cir. 2002) (invalidating an
identical cutoff date policy because it permitted the agency to “withhold, with little or no
justification, a potentially large number of relevant documengginstrong v. Executiveftice

of the President830 F. Supp. 19, 23 (D.D.C. 1993) (holding an agency’s search unreasoriable
becausét produced onlyelectronic documents amdthheld paper versions of otherwise
responsive documentgiting McGehee697 F.2d al101);Mayock v. Irmigration &
Naturalization ®rv., 714 F. Supp. 1558, 1566 (N.D. Cal. 1986y,d on other ground938

F.2d 1006 (9th Cir. 1991}¥fating that an agency may not exclude electronic databases from a

FOIA search for “all record$’(citing McGehee697 F.2d 81101).

13



Here, the defendants interpret the plaintiff's purpose and use it ag ddilteg their
search to reduce the number of responsive docuntkatepylimiting theresuls. The
defendants state that the eighteen AFMETS body armor records thaesmoasive to the
plaintiff's initial request are not responsive to his narrowed request in ligheé @laintiff's
purpose. 2d Mallak Decl. 1 5. AslcGeheeandPublic Citizen the defendants here are
reducing the number of documents that they deem responsive to the plaintiffty $eaed on a
criterion that the plaintiff did not articulat&See McGehe&97 F.2d at 1103ublic Citizen 276
F.3d at 643-44.

Because the defendants’ reliancetlom plaintiff’'s purpose during their search
unreasonablyimited the number of responsive documents, and because any doubts about the
adequacy of a FOIA search are resolved in favor of the requestor, the court halas tha
defendants’ search was unreasonable with respect to the plaintiff’'s ndnexyuest for the
eighteen AFMETS body armor recordSeeValenciatucena 180 F.3d at 326\egley 658 F.
Supp. 2d at 59. To allow an agency to restrict the number of documents it deems resporisive
during a FOIA search based on its interpretation of the plaintiff's purpose imgrifle request
constitutes an unreasonable limitation and is inconsistent with the spirit and pofrjose
FOIA. SeeRose 425 U.S. at 361ekplaining that “the basic policy [of the FOIA is] that
disclosure, not secrecy, is the dominant objective of the Adczehee697 F.2d at 1101 n.18
(stating that the FOIA statute disfavors attempts by an agency to evadpassibilities to

fully disclose all responsive documents

14



b. The Defendants’ Determination that the 103 AFMES Autopsy
Reports Are Not Responsive $ Unreasonable

Thecourt must also determienether the defendants’ search was reasonable as it
pertains to the 103 AFMES autopsy reports that the plaintiff seeks through his wlreowest.
The defendants state ththeir document search in connection with the plaintiff's initial request
returned 103 autopseports Mallak Decl.  23. The defendamgially cited statutory FOIA
exemptions to justify their decision not to produce these records in responseltorttik's
initial request.Id. 7 2627. To protect the service members’ families, the plaintiff's narrowed
request sought redacted versions of these 103 autopsy files, excised ofrakiitiorthat could
be used to identify the service member @ $krvice member’s unit numb Pl.’s Crossviot. at
9-10. In his narrowed request, the plaintiff askedddactedautopsy reports “commenting
[on], discussing or indicating” fatal bullet wounds iseavice member’s torso area amddody
armor failure. Pl.’s CrossMot. at 9. Upon receiving the plaintiff's narrowed request, the
defendants again reviewed the 103 autopsy files and now claim that none of those files a.
responsive. 2d Mallak Decl. 7. The defendants argue that the 103 prevespshsive
AFMES autopsy records contain nstatementsthat address the plaintiff’'s narrowed request.
Id. 191 67. Inreply, the plaintiff argues that the defendants have misconstrued hisetarrow
request and are improperly excluding records based on $ka@bof eplicitly responsive
“statements,’tather than examining the records holistically. Pl.’s Reply at 6. The detenda
contencthat they cannot interpret the plaintiff's request more expansively eitasis
impossible to draw “scientifically vial conclusions” regarding whether or not a given autopsy
file is responsive. 2d Mallak Decl. 8. The plaintiff retorts that scientifiaiogy as to
document responsiveness is neither expected nor required under the FOIA. Pl.’s R&ply at

15



As exphined above, this Circuit held McGehedhat “any limitations” an agency places
on a FOIA search must be reasonalleGehee697 F.2d at 1101. Additionally, agencies have
“a duty toconstrue a FOIA requebberally’ when searching for responsive documersition
Magazine 71 F.3d at 89(Qciting Truitt v. Dep’t of State897 F.2d 540, 544-45 (D.C. Cir. 1990)).
Fulfilling this duty advances the FOIA’s fundamental policy goal in favor ofimam
disclosure of government documenkose 425 U.S. at 360-61 (observing that the basic purpose
of the FOIA “reflect[s] a general philosophy of full agency disclosure unless information is
exempted under clearly delineated statutory langllggee alsaJudicial Watch, InG.310 F.
Supp. 2d at 306 (holding an agency search to be unreasonable because it did not encompass the
full scope or precise language of the plaintiff's request).

The plaintiff's narrowed request seeks documents containing commentssidissus
indications of fatal torso bullet wounds and/or body armor failures. Pl.’s Crossai\ot.

Nothing in the plaintiff's narrowed request suggests any intent to restristdipe of his request
only to documents containing explicgtatementsabout these topicsSee generally idAs in
McGeheeaandPublic Citizenthe defendants are placing a unilateral limitation on the plaintiff's
narrowed requedty focusing their search only on documents containing respostsitements
SeeMcGehee697 F.2d at 1103 ublic Citizen 276 F.3d at 643-44. Ereffect of the
defendants’ limitation is to render the 103 AFMES autopsy reports unresponsive @nh# gl
narrowed request, despite being responsive to his initial reqeeedtlallak Decl. 1%-7; Mallak
Decl. 1 23. Applying unilateral limitaton in this manner to exclude otherwise responsive
records does not comport with the fundamental FOIA policy of maximum discldRos® 425

U.S. at 360-61. In addition, by focusing their search on statements rather than comments

16



discussions or indications, the defendants are not adhering to the full scope or #ee preci
language of the plaintiff's request, as they are required t&de.Judicial Watch, Inc310 F.
Supp. 2d at 306. Similarly, by limiting their search only to responsiatements,the
defendants have not fulfilled their duty to interpret FOIA requests liber&igNation
Magazine,71 F.3d at 890.

The defendants argue that they can only search for respostatenientsbecause
drawing “scientifically valid conclusions” as tosgonsiveness based on speculative analysis of
the contents of the 103 AFMES autopsy reports is impossible. 2d Mallak Declh$ 8.
defendants thus claim that a broader interpretation of the plaintiff's narrowedtreque
encompassing anything other thasmtements is unavailingSee id. Under the FOIA, however,
an agency’s search need only be reasonable, not peBaietCard Servs926 F.2dat 1201.
Therefore, the standard is whether the defendants’ search was “reasonabdyechtoutliscover
the requested documentsd., not whethethe defendantsouldarrive at scientifically valid
conclusions.Accordingly, the defendasitexplanation fails to justify the limitation they place
on the plaintiff’'s narrowed request by searching only for documents contaispansive
“statements. SeeMcGehee697 F.2d at 1103.

This court has the authority to evaluate the reasonableness of the defendants’
interpretation in responding tbe plaintiff's narrow requestSee Harrison611 F. Supp. 2d at
67. Becawse the defendants unilaterally limited their search only to statements resporisie
plaintiff's request, and because any doubts about the adequacy of a FOIA seaesiolaed in

favor of the requestor, the court holds that the defendants’ searcinreasonable with respect
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to the plaintiff's narrowed request for the 103 AFMES autopsy repwdtencialLucena 180
F.3d at 326Negley 658 F. Supp. 2d at 59.

D. The Court Orders the Parties to Submit Supplemental Briefs
on the Issue of Statutory FOIA Exemptions

The parties’ previous filings discussing tiqgplicability of certairFOIA exemptions
presented arguments relating to two different FOIA requé&asDefs.” Mot at 13-37Pl.’s
CrossMot. at 1330. The defendants’ motion for summary jodnt articulategheir exemption
argumentgoncerning the documerdeemedesponsive to the plaintiffmitial FOIA request.
Defs.” Mot at7, 13. In contrasthe plaintiff’scrossmotion for summary judgmeiirgueghat
the citedFOIA exemptions do not apply theredacted versions of the documents that he seeks
under hisnarrowedrequest.Pl.’s CrossMot. at 13. The defendants decline to present new
exemption arguments relating to the plaintifiarrowedrequest because they claim that they
possess no responsive documeilisfs.” Reply at 9.The parties complicate the matterther
by each claiming that the other side has conceded the issue of FOIA exemptianditectly
addressing their respective argumerits at 5; Pl.’s Cross-Mot. at ZTo reiterate the law dhis
Circuit, thedistrict courthas discretiono deem an issue concedeee Benderl27 F.3d at 67-
68 (quotingTwelve John Does v. District of Columpid7 F.3d 571, 577 (D.Cir. 1997), but
the courtdeclines to exercisiat discretiorunder these circumstancemstead, and in light of
the court’s determination that the defendants’ search was unreasonable, the ectsrtiair
parties to eithefl) file a joint status report indicating that the defendants have protheed
disputed documents and that the matter is resolved, or (2) ssuppiemental briefingn the
issue of whether any FOIA exemptions apply to the redacted versions of the docsoughts
under the plaintiff's narrowed request.
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V. CONCLUSION
For the foregoing reasons, the court grants in part the plaintiff's motion for agynm
judgment on the issue of document responsivenesseandh adequagcygenies in part the
plaintiff's motion for summary judgent on all remaining issuedenies the defendeymotion
for summary judgment armrders the parties fde a joint status repoxn or beforeSeptember
14, 20100n the issue of applying the statutory FOIA exemptions to the documents sought
pursuant to thelaintiff’'s narrowedrequest. An Order consistent with this Memorandum

Opinion is separately and contemporaneously issued this 13th daga$t 2010.

RICARDO M. URBINA
United States District Judge
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