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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEFENDERS OF WILDLIFE, etal.,

DefendantIntervenors.

)
THE CAPE HATTERAS ACCESS )
PRESERVATION ALLIANCE, etal., )
)
Plaintiffs, )
)
) Civil Action No. 09-023GRCL)
V. )
)
U.S. DEPARTMENT OF THE )
INTERIOR , et al., )
)
Defendants, )
)
and )
)
)
)
)
)

MEMORANDUM OPINION

l. Introduction

This caseconcerns environmentatgulations designating critical habitat for the piping
plover, a small shorebird. On October 21, 2008, defendants, the Department of the Interior and
its Fish andWwildlife Service €ollectively “the Service)’ published a final rule designating
critical habitat for the wintering piping plover in North Carolina pursuant to the rigeded
Species Act (ESA). The Servicevised its critical habitat designation for the units after this
Court vacated the Servicewriginal designation in 2001See Cape Hatteras Access Pres.
Alliance v. U.S. Dep't of the Interip344 F. Supp. 2d 108 (D.D.C. 20040HAPAI). The
revised designation includes approximately 2,053 acres in Dare and Hyde Counties, North

Carolina and consists of four habitat units.
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Plaintiffs challengethe revised critical habitat designations under the ESA and the
National Environmental Policy Act (NEPA)Plaintiffs allege thatthe Service’'s revised
designation fails to satisfy the Court’s remand oide€HAPA | Specifically, plaintiffs argue
that the revised critical habitat designation (1) fails to address the statetpriyement that
Primary Constituent Elements (PCE’s) must be those that may require specigemana
considerations; (2) improggrrelied on a district court decision holding that if a habitat is
already under some sort of management for its conservation, that particular maatatthe
definition of critical habitat; (3) fails to adequately consider other relemformation, ncluding
a 2007 offroad vehicle planand(4) fails toadequatelyconsider the economic impaatf the
designation Finally, plaintiffs argue thathe Servics Environmental Assessment (EA) and
Finding of No Significant Impact pursuant to NEPA are inadequate.

Upon consideration of the parties’ cross motions for summary judgment, the oppositions
and replies thereto, the administrative recamf] for the reass set for in this Memorandum
Opinion, plaintiffs’ motion for summary judgment will beeenied. Accordingly, the government
defendants’crossmotion for summary judgment will be granted and intervening defendants’
crossmotion for summary judgment will be grtaal

Il. Factual and Procedural Background
a. The Piping Plover

The North Carolina coast is home ke tpping plover,a small North American shorebird
that “blends in well with beaches and sand flats, part of its primary habitat.'e®&6Reg.
36,03836,143 (July 10, 2001). It nests and roosts directly on sandy beaches and spends much of
its time foragingfor small marine crustaceans and other prey in the wet and moist areas of
beaches such as “mud flats, sand flats, algal flats, and washover passes (areasnkh anetie

sand dunes result in an inlet)d. at 36,038. Piping plovers are a migratory species; the



members of all threef its breeding populations winter in coastal areas of the United States from
North Carolina to Texas, as wak along the coasts of Mexico and on Caribbean islddddn
North America, the piping plover breeds in three geographic regions. The threatéardd At
Coast population breedsr sandy beaches along the East§&t from Newfoundland to North
Carolina. 66 Fed. Reg. at 36,038ge also67 Fed. Reg. 57,638 (Sept. 11, 2002Riping
plovers begin arriving on the wintering grounds in July, with somenkaséing birds arriving in
September.ld. They begin leaving the wintering grounds to migrate back to breedingrsites
late February, “and by late May most birds have left the wintering grdutdisat 36,039.
Piping plovers spend up to 10 months of each year on the wintering gréirads36043. The
piping plover can be observed in North Carolina every month of the year, and all three
geographic populations of piping plovers are known to use the North Carolina coastline during
the non-breeding seasdkkR 345 at 13-14, 86, 129-30, 211-12.
b. Plaintiffs’ Interests

Plaintiff Cape Hatteras Access Preservation Alliar@dAPA) is a coalition established
for the purpose of “preserving and protecting a lifestyle and way of life histgrpralvalent on
the Outer Banks of North CarolinaPis! Mot. Summ.J. 4. CHAPA members regularly operate
off-road vehiclesfor both recreational and commercial purposeff-road vehicles provide
recreational access to seashore beatttasis essential for the arsalourismbased economy.
CHAPA’'s members areoncerned that th&ervices critical habitat designation will lead to
substantial limits, or an outright ban, on-affad vehicle use within certain areas of the Cape
Hatteras Seashore.

Plaintiffs Dare @unty and Hyde County are coig® within theOuter Banks of North

Carolina. Dare County eompasses seven of the seashsoeeght unincorporated villages and



six municipalities, Duck, Kill Devil Hills, Kitty Hawk, Manteo, Nags Head, anoutSern
Shores. While the county’ permanent gpulation is 29,000, the counsy’average daily
population during the summer months ranges from 225,000 to 275,000. Dare County’'s 2001
revenue from tourism was over $365 million. Plaintiff Hyde County, honoal5,500 people,
includes the Ocracoke Island portion of the Outer Banks of North Carolina. Tine dsdaends
on tourism, which generated $24 million in 2001.
c. The Service’s Critical Habitat Designation

The Servicdirst published its critical habitat designation for the piping plover in 2001.
The designation camaearly 16 years aftahe Servicepublished its final rule pursuant to the
ESA listing the plover as endangered in the Great Lakes watershed andnddeatethe
remainder of its range, including on its migratory routes and its wagtenounds, wherehé
plover spends up to 10 months each yE&APA | 344 F. Supp. at 11(siting Determination of
Endangered and Threatened Status for the Piping Plover, 50 Fed.Reg. 50,726 (Dec. 11, 1985)).
Back in 1985, the Servicdeclined to designate any critical habifor the plover. In 1996, the
Defenders of Wildlife filed suit to compel critical habitat designation for the tGralees and
Northern Great Plains populations of piping plovers. In 2000, the Court ordered the Service t
carry out these designatiorGHAPA |, 344 F. Supp. 2d at 115 (citi@efenders of Wildlife v.
Babbitt, Nos. 96€V-2695, 97€V-777 (D.D.C Feb. 8, 2000)).

After the Servicegoublishedts originalfinal rule designating critical habitat for wintering
piping plovers in 137 coastal areas, including 18 areas in North Camol@®1, plaintiffs filed
suit challenging the designation of four units of critical habitat in the Outer Bahksorth
Carolina. In 2004, the Court remandedth@e Servicethe 2001 designation of the four units.

CHAPA | 344 F. Supp. 2d 108he Court identified six errors or needs for clarification under



the ESA and one error under NEPA. The Court found thath@ )Servicefailed to show that
PCEs are found on all of the areas it designated as critical habitat; (2) thee $&ted to
analyze whether PCEs may require special management considerations or prote&fidhs; (
Servicemust clarify its economic analysis, specifically its functional equivalenteyp (4) the
Servicemust identify baseline costs in its economic analysis;tl{g) Servicks conclusions
regarding offroad vehicles were arbitrary and capricious; (6@ Servicemust address
consultation costs irtg economic analysis; and (7) the Seneceed by failing to complete an
EA pursuant to NEPA.

In response to the Court’s order@HAPA | the Servicepublished a proposed rule-re
designating portions of each of the fareasas critical habitat on Jun€,12006. 71 Fed. Reg.
33,703. On May 31, 200The Serviceannounced the availability of a draft economic analysis
and environmental assessment for the June 12, 2006 proposed rule. 72 Fed. Reg. 30,326. On
May 15, 2008,the Serviceannounced revisions to the proposed critical habittinclude
several islands to one of the four units. 73 Fed. Reg. 28,084.

Meanwhile, environmental groups filed suit in the United States District Courhéor t
Eastern District of North Carolina, alleging that the NationatkPService(NPS) failed to
promulgate a final regulation to manage-féd vehicle use at Cape Hatteras in violation of the
ESA, two presidential executive orders, NPS regulations and the MigratalyTBiaty Act.
Defenders of Wildlife v. Nat'| Par8erv, No. 07cv-45 (E.D.N.C.). The plaintiffs in the present
lawsuit intervened in that lawsuit. The court approved a Consent Decree, whichsrétiRg¢o
publish a final offroad vehicle management plan by April 1, 2011. Until then, NPS may

continue off-road vehicle management derived in an Interim Plan.



The Servicepublished itsfinal revised critical habitat desigtion on October 21, 2008.
73 Fed. Reg. 62,815. The rule designates 2,043 acres of North Carolina shoreline, primarily
located withinthe Cape Hatteras National S#wre The revised final designation contains
approximately 1,573ewer acres than the original 2001 designat@md no private lands
included in therevised designation.On February 6, 2009, plaintiffs filed a Complaint for
Declaratory andnjunctive Relief against the U.S. Department of Interior &hd Service
Defendersof Wildlife and the National Audubon Society intereelin the lawsuit on the side of
the federal defendants. Currently before the Court are plaimafftion for summary judgment,
and federal defendants and defendant-intervenors’ cross motions for summary judgment

I1I. Standing

Federal defendants and defendiaté¢rvenorsasserthat plaintiffs lack standing to bring
this suit. To establish standing, plaintiffs must establish that they meet certain constitatoh
prudential requirementsThe ‘irreducible constitutional minimum of standing contains three
elements: (1) injunm-fact, (2) causation, and (3) redressabilitydckson County, N.C. v.
FERGC 589 F.3d 1284, 1288 (D.Cir. 2009) (quoting_ujan v. Defenders of Wildlif&04 U.S.
555, 56061 (1992)) (internal quotation omitted). Thus, to demonstcatestitutionalstanding,
“a petitioner must allege (1) a persomalry-in-fact that is (2) faly traceable to the defendast’
conduct and (3) redressable by the relexgfuested.'Int’| Bhd. of Teamsters v. Trans. Security
Admin, 429 F.3d 1130, 1134 (D.C. Cir. 2005).

In order to establish prudential standing, piifi;®m must demonstrate that the injury
“arguably falls within the zone of interests protected or regulated by dhdasty provision or
constitutional guarantee invoked in the suBénnett v. Speab20 U.S. 154, 1621997).The
requirement that the interests of plaintiffs fall within the zone of interestegbed or regulated

by the statutes at issue is “not meant to be especially demanding” and doesumettheq a
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particular plaintiff be the intended beneficiary of tie. Clarke v. Securities Indus. Ass'479
U.S. 388, 399100 (1987). The test excludes only plaintiffs whose interests are “so marginall
related to or inconsistent with the purposes implicit in the statute that it cannatatelgsbe
assumed that Conegs intended to permit the suild. The focus is “not on those who Congress
intended to benefit, but on those who in practice can be expected to police thesitiertette
statute protectsMova Pharm. Corp. v. Shalala40 F.3d 1060, 1075 (D.Cir. 1998).

Here, plaintiffs have demonstrated both constitutional and prudential standingn As
CHAPA | CHAPA members fear that the Servecadministration of the critical habitat will
result in use restrictions on vehicles and closure of beaches of access pohisnstTonly
affects recreation buhe livelihood of local fisherman who are dependent on the vehicles. The
regulations could also impact tourism, which would have a severe impact on local business,
many of which derive substantial revenfrom tourism. Similarly, the counties assert harm
related to their tourism economy and their ability to maintain and repair mithge and
seashore. These injuriemre causally related to th®ervices critical habitat designation.
Additionally, the Court can requitbe Servicdo revisit, again, its designation. Additionally, the
Supreme Court recently held that “[a] party that obtains a judgment in its fagoirexc a
‘judicially cognizable’ interest in ensuring compliance with that judgme®&kzar v. Buonp
130 S. Ct. 1803, 18145 (2010)(citing Allen v. Wright 408 U.S. 737, 763 (1984)jlere, the
plaintiffs obtained a judgment in their favor @HAPA | and are seeking judicial review
challenging whether the Servieemplied with the remand orderTherefore, plaintiffs have
demonstrated constitutional standing.

Similarly, plaintiffs have established prudential standiRtaintiffs acquire prudential

standing in relation to their ESA claims pursuant to the cksénprovision of the ESA.See



Bennett,520 U.S. at 162n Bennett v. Speathe Supreme Court held that the broad language of
the citizen-suit provision of theESA “negates the zonef-interests test” and expandtanding

“to the full extent permitted ured Article I1l.” 520 U.S. 154, 164 (1997Additionally, plaintiffs
have established that their injuries fall within the zone of interests regulatec lsyathitory
provision invoked in the suilCHAPA's assertion of future recreational harms wartin the
zone of interests protected by the statMeuntain States Legal Found. v. Glickm&2 F.3d
1228, 1236 (D.C. Cir. 1996) (noting that even those not “pure of heart” can assert, under NEPA,
aesthetic and environmental interests in the qudlipublic lands for activities such as camping,
hiking, and fishing). Similarly, the Counties’ assertions of harms theyrsdffi@ relation to
repair of area beaches and harms to the quality of life of residents redated physical
environmentsee Haly v. Mitchell 460 F.2d 640 (2d Cir. 1972) are sufficient to fall within the
zone of interests.

V. Standard of Review

Generally, summary judgment should be granted only if the moving party has shown tha
there are no genuine issues of material fact and that the moving party is énfiégment as a
matter of law. Fed.R.Civ.P. 5&elotex Corp. v. Catretd77 U.S. 317, 322 (1986)yYaterhouse
v. District of Columbia298 F.3d 989, 991 (D.C. Cir. 2002). In determining whether a genuine
issue of material fact exists, the Court must view all facts in the light most favordbkerion
moving party.See Matsushita Elec. Indus. Co. v. Zenith Radio Cdifh U.S. 574, 587 (1986).
The noAamoving party’s opposition, however, must consist of more than mere unsupported

allegations or denials and must be supported by affidavits or other competent e\ddtimy

! As in CHAPA | the Court notes that for each claim, if constitutional and prudergiaisig can be shown for at
least one plaintiff, standing may extend to all plaintiffs, and the Coudt mateconsider the stamdj of the other
plaintiffs to raise that claimMlCHAPA | 344 F. Supp. 2d at 118 n.2 (citifpuntain States Legal Foun®2 F.3d at
1232.



forth specific facts showing that there is a genuine issue for trial. Fed.R.Civ.} .Se@&(€elotex
Corp., 477 U.S. at 324.

However, a federal agency’'s compliance with its statutory and regulatogatodos is
subject to the Administrative Procedure A&PA). The APA creates a cause of action for
challenges to final agency decisions, findings or conclusions alleged to beafgrlaapricious,
an abuse of discretion, or otherwise not in accordance with the law.” 5 U.S.C. § 706(2)(A).
While the court’s reiew must be “searching and careful, the ultimate standard of review is a
narrow one” and the court “is not empowered to substitute its judgment for that of the.’agency
Citizens to Preserve Overton Park v. Volpg)1l U.S. 402, 416 (1971). The standard is
deferential in order to guard against “undue judicial interference” withathvéul exercise of
agency discretion and prevents “judicial entanglement in abstract poligyetsaents which
courts lack both the expertise and information to resdleton v. Southern Utah Wilderness
Alliance 542 U.S. 55, 66 (2004).

In applying this standarén action will be set aside if the agency identified no “rational
connection between the facts found and the choice made,” if the “explanation for itsrdpsjsi
counter to the evidence before the agency, or is so implausible that is could noflizzl deca
difference in view or the product of agency expertigéotor Vehicle Mfrs. Ass’n v. State Farm
Mut. Auto Ins. Cg 463 U.S. 29, 43 (1983). Under the APA'argtard of review, there is a
presumption of validity of agency actiothyl Corp. v. EPA541 F.2d 1, 34 (D.C. Cir. 1976)

(en banc).In other words, so long as the agency considered the relevant factors andtedicul
an explanation establishing a rat& connection between the facts found and the choice made,
the court will not substitute its judgment for that of the ager®ye CHAPA,1344 F. Supp. 2d.

at 119 (citingwWyo. Outdoor Council v. Boswortk84 F. Supp. 2d 81, 89 (D.D.C. 2003



V. ESA Critical Habitat Designation

The Endangered Species Act is “the most comprehensive legislation faeseevation
of endangered species ever enacted by any nafienri. Valley Auth. v. Hjl437 U.S. 153, 180
(1978). The ESA was enacted to “provide a means whereby the ecosystems upon which
endangered species and threatened species depend may be conserved [and] to pogvate a pr
for the conservation of such endangered species and threatened species.” 16 U.S.C. § 1531(b).
The ESA defines the terms “conserve” and “conservation” as “the use of all methbds an
procedures which are necessary to bring any endangered species or threaeiesdtisghe
point at which the measures provided pursuant to [the Act] are no longer necekkaay.”
1532(3).In other words, as noted by the Fifth Circuit, the objective of the ESA “is to enable
listed species not merely to survive, but to recover from their endangeredatertlec status.”
Sierra Club v. United States Fish and Wildlife Se245 F.3d 434, 438 (5th Cir. 2001).

The ESA makes the Secretaries of Commerce and of the Interior responsible for
administering and enforcing the Act. The Secretary of the Interi@sgonsible for terrestrial
and freshwater fish species, while the Secretary of Commerce is respdasitvlarine species.
The Secretary of the Interior has delegated the responsibility forttedrepecies to th8ervice
Fisher v. Salazar656 F. Supp. 2d 1357, 1358 (N.D. Fla. 2009).

The ESA requireghe Serviceto mantain a list of both endangered and threatened
species. A species is “endangered” if it is “in danger of extinction througHartalkignificant
portion of its range.” 16 U.S.C. 8 1532(6). A species is “threatened” if it is “likebetome an
endangezd species within the foreseeable future throughout all or a significant portits of i
range.”ld. at § 1532(20). Determinations as to whether a species should be listed as endangered

or threatened must be made “solely on the basis of the best scientific and comdedecial
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available.”Id. at 8§ 1533(b)(1)(A). Economic impacts are not factored intad#termination to
list a species as endangered or threatened.

In creating the ESA, “Congress started from the finding that ‘[tlhe two ncajses of
extincion are hunting and destruction of natural habitafehnessee Valley Authority v. Hill
437 U.S. 153, 179 (1978). Of these two threats, “Congress was informed that the gredtest was
destruction of natural habitat.ld. Accordingly, the Serviceis also required to make a
determination to designate“to the maximum extent prudent and determinatierthe listed
species’ critical habitatld. at 8§ 1533(a)(3)(A). Criticdhabitats ar¢hose lands that are essential
to the listed species’ consetimn. Id. 8 1532(5)(A).Specifically, critical habitat is defined as:

(i) the specific areas within the geographical area occupied by the species, at th
time it is listed in accordance with the provisions of section 1533 of this title, on
which are foundthose physical or biological features (I) essential to the
conservation of the species and (lI) which may require special management
considerations or protection; and

(i) specific areas outside the geographical area occupied by the species at the
time it is listed in accordance with the provisions of section 1533 of this title,
upon a determination by the Secretary that such areas are essential for the
conservation of the species.

16 U.S.C. 8 1532(5)(A).The Servicemust designate critical habitat “on the basis of the best
scientific data available and after taking into consideration the economiactimpf the
designationld. § 1533(b)(2).

A critical habitat designation provides protection for threatened and emddrgmecies
by triggering what is termed a Section 7 consultation in response to actions proposeuith
a nexus to a federal agendg. 8 1536(a)(2). Section 7(a)(2) of the ESA requires each federal
agency, in consultation witlne Serviceto “insure that any action authorized, funded, or carried
out by such agency . . . is not likely to jeopardize the continued existémeey @ndangered

species or threatened species or result in the destruction or adverse atiodifoié habitat of
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such species... which is . . . critical.ld. A Serviceregulation defines “[jJeopardize” as “an
action that reasonably would be expected to reduce appreciably the likelihood of both the
survival and recovery of a listed species.” 50 C.F.R. 8§ 402.02. The same regulation defines
“[d]estruction or adverse modification” as an “alteration that apprecdibiynishes the value of
critical habitat for both the survival and recovery of a listed spediks.”

If an agency action may adversely affect a listed species’s criticalahathié action
agency andhe Serviceenter into a formal consultation process, at the conclusion of wimech
Serviceissues a biological opinion as to the effect of the federal@gaction. Ifthe Service
concludes that the action will likely result in adverse modification of critical hath&aService
is required set forth any reasonable and prudent alternatives to the &=teb0 C.F.R. 8
402.14; 16 U.S.C. § 1536(b)(3)(A).

Oncethe Serviceproperly determines that a species occupies a candidate area for critical
habitat,the Servicenust then determine that “those physical or biological features (I) e$sentia
the conservation of the species and (ll) which may require special managemeidratings or
protection” are “found” on specific areas within that area. 16 U.S.C. § 1532(5)(8Mch
features that satisfy the act’s requirementscaléed Primary Constituent Elements (“PCES”).
Seeb0 C.F.R. 8§ 424.12(b)(5). The agency’s regulations help guide the selection of PCEs:

[T]he Secretary shall focus on the principal biological or physical constituent
elements within the defined area that are essential to the conservation of the
species. Known primary constituenteelents shall be listed with the critical
habitat description. Primary constituent elements may include, but are not limited
to, the following: roost sites, nesting grounds, spawning sites, feeding sites,
seasonal wetland or dryland, water quality or quantity, host species or plant
pollinator, geological formation, vegetation type, tide, and specific soil types.

12



In CHAPA | the Court directed the Servit®a “show that PCEs are found on the areas it
designates as critical habitaCHAPA | 344 F. Supp. 2d. at 123.

a. The Service Adequately Considered Specific Management Determinations
For Each PCE

In CHAPA | the Court directethe Servicdo “focus on the management requirements of
the area’s features, not those requirements of the land merely associatedtwities on the
land. CHAPAI, 344 F. Supp. 2d. at 124The Court vacated and remanded the four areas of
designation because it found thhé Serviceamproperly designated areas that did not contain
any PCE'’s that were essential to the conservation gpifhieg plover. The Court also ordered
the Serviceto clarify its finding that the PCE’s as designated require special management or
protections.Id.

In designating occupied critical habitat, the Serigceequired to determine that the areas
it designates contain PCEs “which may require special managementetatisns or
protection.” 16 U.S.C. 8§ 1532(5)(A)(i). The Court explaineHHAPA Ithat “the word ‘may
indicates that the requirement for special considerations or protections ndssl inohediate”
but must require special consideration or protection “in the fut@dAPA | 344 F. Supp. 2d at
123-24.

Plaintiffs contend thahe Servicéhas again failed to meet its clear statutory duty because
the unit descriptions are “devoid of any . . . analysis for each PC&'MRit. for Summ.J. 17.
Unlike the original designation rule, however, the new designation rule adequaielgstis
special management considerations and protectidresServiceundertook a two step process.
First, the Serviceevaluates the lands defined by those physicalbamidgical features that are

“essential to the conservation of the species” pursuant to the ESA. The finahtede st
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Based on our current knowledge of the life history, biology, and ecology of the
species and the requirements of the habitat to subtiessential life history

functions of the species, we have detemdithat wintering piping ploves’PCEs

are the habitat components that support foraging, roosting, and sheltering and the
physical features necessary for maintaining the natural prodbssesipport

these habitat components. The primary constituent elements are:

(1) Intertidal sand beaches (including sand flats) or mud flats (betweer lbwua
tide and annual high tide) with no or very sparse emergent vegetation for feeding.
In some cases, these flats may be covered or partially covered by a mat of blue
green algae.

(2) Unvegetated or sparsely vegetated sand, mud, or algal flats above annual high
tide for roosting. Such sites may have debris or detritus and may have micro-
topographic relief (less than 20 in (50 cm) above substrate surface) offering
refuge from high winds and cold weather.

(3) Surtcast algae for feeding.

(4) Sparsely vegetated backbeach, which is the beach area above mean high tide
seaward of the dune line, or in casehere no dunes exist, seaward of a

delineating feature such as a vegetation line, structure, or road. Backbeset! is

by plovers for roosting and refuge during storms.

(5) Spits, especially sand, running into water for foraging and roosting.

(6) Salerns, or bare sand flats in the center of mangrove ecosystems that are
found above mean high water and are only irregularly flushed with sea water.

(7) Unvegetated washover areas with little or no topographic relief for feeding
and roosting. Washover agare formed and maintained by the action of
hurricanes, storm surges, or other extreme wave actions.

(8) Natural conditions of sparse vegetation and little or no topographic relief
mimicked in artificial habitat types (e.g., dredge spoil sites).

73 Fed. Reg. at 62,828.

The PCEs were derived based on the finding that those physical and biolegtoat$
essential to the conservation of the species that may require special managesidatatimms
or protections includél) space for population growth and normal beha\i@yfood, water, air,

light minerals, or other nutritional grhysiologicalrequirements(3) cover or shelter; (4) sites

14



for breeding, reproduction, and rearing (or development) of offspring; and (Gxtkathiat are
protected from $turbance or are representative of the historical geographical and ecological
distributions of a speciedd. The final rule also identifies activities that may destroy or
adversely modify critical habitat the piping plovercluding “[d]redging and dredge soil
placement, and associated activities including staging of equipment and Isateria.
construction of dwellings, roads, marinas and other structures . . . beach nourishmeng,cleani
and stabilization . . . certain types of recreati@udivities, such as vehicular activity that impact
the substrate, resulting in reduced prey or disturbance to the speldesfore generally, the
rule describes

[S]uch activities could eliminate or reduce the habitat necessary for forlaging

eliminaing or reducing the piping plovergrey base; destroying or removing

available upland habitats necessary for protection of the birds during storms or

other harsh environmental conditions; increasing the amount of vegetation to

levels that make foraging @oosting habitats unsuitable; increasing recreational

activities to such an extent that the amount of available undisturbed foraging or

rooting habitat is reduced, with direct or cumulative adverse effects to individuals

and completion of their life cycte
Id. at 62,829.

Secondthe Servicedetails the reasons whgach unitmay need special management.
The final rule describes the features of each unit and identifies the potdistiabance to
applicable PCEsld. For the first unit, the Oregon Inldhe Servicedescribeshiow the “overall
number of piping plovers . . . has declined since the species was listed . . . corresponds to
increases in the number of human users . . . andoaif vehicles.”ld. at 62,831.It also
describes how the location is one of “the first beach access points 4madfivehicles within
Cape Hatteras National Seashore when traveling from the developed coastalnications of

Nags Head, Kill Devil Hills, Kitty Hawk, and Manteo. As such, the inlet sptpepular area for

off-road vehicle users to congregatil” Further, one island located within the area “receives
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dredge sediments from . . . maintenance dredging” and the “disposal of desdiy@ents has
the potential to disturb foraging and roosting plovers and their habithts.”

For the second unit, Cape Hatteras poihe Servicedescribes how the location is
located near the largest community on Hatteras Island and for that reason, is a grepufar
off-road vehicle use and recreational fishing. As a result, the Sewn@uded that the sandy
beach, mud, and sand flat habitats in the unit may require special management caomsiddrat

For the third unit, Hatteras Inlahe Servicadescribes how the location is southernmost
point of Cape Hatteras National Seashore that can be reached without having to takeAa fer
such, the location is a popular effad vehicle and recreational fishing area. Further, the adjacent
islands are easily accessed by boats, which are launched from nearby marinas.uksthees
sandy beach, mud and sand flat habitats may require special managementatamrsdEinally,
the Servicadescribs how the fourth unit, Ocracoke Island, can only be accessed by ferry, and is
thus a popular destination spot for vacationers in search of seclusion, which brimgsofifi
road vehicle use and reational fishing.Id.

The Services required to determine that the areas it designates contain PCEs “which
may require special management considerations or proteclibe.Servicecomplied with this
requirement by describing the natural features of emit, the impact of increased visitor use for
each unit as well as the potential from dredge and sediment deposits on units doer.and
Simply put the Servicadentified a rational connection between the facts found and the choices
it made.

b. The Service Adequately Addressed Existing Management PRans in
Designating Critical Habitat

Plaintiffs contend thathe Servicemproperly relied on a district court decision holding

thatif a habitat is already under sorsert of management for its conservation, that particular
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habitat requiresspecial management considerations pootection and therefore meets the
definition of critical habitat.See Center for Biological Diversity v. Nortd%0 F. Supp. 2d 1090
(D. Ariz. 2003) CBD). The district court decision relied on e Service explains that “the fact
that a particular habitat does, in fact, require special management is detivanstriglence that

the habitat is ‘critical.’. . . [T]he position that if a habitat is actually dem ‘adequate’
management, then the habitat is per se not critical . . . makes no sS€B&%.240 F. Supp. 2d at
1099. In reaching this conclusion, the court reasoned that “[a] habitat would not be subject to
special management and protection if it weog essential to the conservation of the speclds.”
Specifically, the CBD court overturned the critical habitat designation for the Mexican spotted
owl in part based othe Servict decision to exclude land from the designation after finding that
exising management plans were adequatethodthat the lands did not meet the definition of
critical habitatCBD, 240 F. Supp. 2d at 1097-1103.

Here,the Servicadid notinitially propose certain areas under existing management plans
for designation as critical habitat because it found that the management pldahs fmeas
provided adequate protection to the spearasthus did not meet the definition of critical habitat
under the ESA. AR 0015278. Howeverthe Servicereconsidered its initial determina in
light of theCBD decision and determined that the previously excluded areas “should be proposed
as critical habitat.” AR 006152.

Plaintiffs contend that this policghift is arbitrary and thahe Servicamproperly relied
on CBD. This Court disagree®rimarily, the Servicalid not rely solely on th€BD decision.

The Servicggives adequate factual reaspimglependent of th€BD decision,for changing its
mind to include these previously excluded aredse final rule provideshat the “additional

areas are located within the range of the population, were occupied at the tiriagoahs are
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currently occupied, and contain habitat features essential for the cormemfathe wintering
piping plover, as described in the ‘Primary Constituent Elements’ section of oufL3uBe06,
rule.”? 73 Fed. Reg. at 62,8118. Additionally, the final rule designation determinations do not
rely exclusively on theCBD decision. As noted above, the final rule explains the special
management needs of the PCEs on the unit areas that plaintiff challenge.

Further,“[a]n agency’s interpretation of a statute is entitled to no less deference . . .
simply because it has changed over timldbama EducAssn v. Chag 455 F.3d 386, 396
(D.C. Cir. 2006)quotingNat’l Home Equity Mortgage Ass’n v. Office of Thrift SupervisR¥#8
F.3d 1355, 1360 (D.C. Cir. 2004)). “Rather, the question raised by the change is whether the
[agency] has supported its new reading of [the statute] with a reasonedisasal§icient to
command our deference undéhevron Id. The CBD decision supports its conclusions with
reasoned analysis and the Serugeermitted to adopt the CBD court’s rationale for its shift in
policy. Even if the Court were to believe the shift is not the best construction, thei€ourt
“obliged to accept the agency’s abruction of the statute, even if the agency’s reading differs
from what the court believes is the best statutory interpretatidn.(citing Nat'l Cable &

Telecomms. Ass’'n v. Brand X Internet Ses45 U.S. 967 (2005)).

2 These essential featuréa¢lude sand and/or mud flats with no or very sparse emergent vegebatiome cases,
these flats may be covered or partially covered by a mat ofgoken algae. Adjacent unvegetated or sparsely
vegetated sand, mud, or algal flats above high tide are also esseptalablly for roosting piping plovers. Such
sites may have debris, détis (decaying organic matter), or migapographic relief (less than 50 cm above
substrate surface) offering refuge from high winds and cold wedihsential components of the beach/dune
ecosystem include sucfast algae for feeding of prey, sparsely vegetated backbeach (beach area above mean high
tide seaward of the dune line, or in cases where no dunes exist, seawaetirefaidg feature such as a vegetation
line, structure, or road) for roosting and refuge during storms, spitséll point of lad, especially sand, running
into water) for feeding and roosting, salterns (bare sand flats in thre¥ oémhangrove ecosystems that are found
above mean high water and are only irregularly flushed with sea watienWeesmover areas for feeding and rowst
Washover areas are broad, unvegetated zones with little or no topographibatlare formed and maintained by
the action of hurricanes, storm surge, or other extreme wave action. Sfvthese components (sparse vegetation,
little or no topographic relief) are mimicked in artificial habitat types Ussslcommonly by piping plovers, but that
are considered critical habitat (e.g., dredge spoil sites).” 71 Fed. Red.. 3370
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Finally, paintiffs assert that th&ervices “arbitrariness of this unexplained shift is
reflected in an internal FWS staff email,” which states that the change “cledidgtes . . . that
we've made some determination that existing management of these site® nmaygldquate.”

AR 257. Howeverthe Servicenever declarethe reason in including previously excluded areas
was based on the inadequacy of the existing management plans. To the contraingintda
decision onCBD, the Servicedetermined only that these areas should be designated as critical
habitat. As such, the Court finttee Service set forth a rational connection between the facts and
the choice it made.

c. The Service Adequately Addressed the Interim Plan in Designating Critical
Habitat

The ESA requireghe Serviceo “designate critical habitat, and make revisions thereto,
under subsection (a) (3) of this section on the basis of the best scientifivai&thbla and after
taking into consideration the economic impact, the impact on national security, aathany
relevant impact, of specifying any particular area as critical habitatJ.S.C. § 1533(b)(2).

Plaintiffs contend thathe Servicewas required to give consideration N®S’s interim
plan regarding offoad vehicle usage as a relevant impact under the ESA. Plaintiffs aasert th
the plan was never thoroughly reviewed or adequately assessedever,the Servicehas
considerable discretion as to what it defines to be “atlervantimpacts” under the ESAlhe
final revised rule provides:

We consider a number of factors in a section 4(b)(2) analysis. For example, we

consider whether . . the landowners have developed any conservation plans for

the area, or whether there are consermgtiartnerships that would be encouraged

by designation of, or exclusion from, critical habitat. We also consider any

social impacts that might occur because of the designation.

In this instance, we have determined that . there are currently nbabitat
conservation plans. . . We anticipate no impact. . habitat conservation plans
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from this critical habitat designation. Therefore, there are no areasled from
this final designation based on necenomic impacts.

73 Fed. Reg. at 62,834.

The Servicts conclusion is reasonable in relation to the role of the interim plan. The
interim plan has nothing to do with the wintering piping plover; it focuses phynuar breeding
piping plovers and other species of shorebirds and sea turtles. The interim plan also does not
govern all of the areas subjectttee Servicks critical habitat designation. Further, the interim
plan’s focuses on offoad vehicle use, not all recreational uses that may impact the critical
habitat of the piping ploverFinally, the interim plan is temporary.

Even if plaintiffs’ argument did not suffer these fatal flaws, it is settled tieaEESA does
not authorize “nondesignation of habitat when designation would be merely less betefieza
specieghan another type of protectiorNatural Res. Def. Council v. U.S. Dep't of Interi@d 3
F.3d 1121, 1127 (9th Cir. 199%&ee also N. Spotted Owl v. Lujafb8 F. Supp. 621, 629 (W.D.
Wash 1991) (That [a coalition of government entities] was working to develop corsanva
strategies for the spotted owl did not relieve the Service of its obligation ureldtSA to
designate critical habitat to the maximum extent determirigbléliddle Rio Grande
Conservancy Dist. v. Babhit206 F. Supp. 2d 1156, 1169 (D.N.M. 2000)H& [ESA] compels
the designation [of critical habitat] despite other methods of protecting thiespiee Secretary
might consider more beneficial.”

d. The ServiceProperly Exercised Its Oscretion in Not Excluding Areas From
the Critical Habitat Designation

The Servicehas discretion when it comes time to decide whether to exclude areas from a
critical habitatdesignation. 16 U.S.C. § 1533(b)}(8D C.F.R. § 424.1%ee alsdCHAPA | 344

F. Supp2d. at 127. Specifically, “[tlhe Secretary may excladg area from critical habitat if he
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determines that the benefits of such exclusion outweigh the benefiteaifyspy such area as
part of the critical habitat, unless he determines, based on the best sca@atiblommercial data
available, that the failure to designate such area as critical habitat will resudtamtihction of
the species concerned.” 16 U.S.C. § 1533(b)(2).

Here,the Servicaedecided not to exclude any ared3.Fed. Reg at 6234 (“there are no
areas excluded from this final designation based onregonomic impacts”)]d. at 62,835
(“Because our economic analysis did not identify any disproportionate costgdaHhdtety to
result from the designation, we did not consider excluding any areas from tigsadies of
critical habitat for the wintering population of piping plover in North Carolina based on
economic impacts.).

Although there is a strong presumption that agency action is reviewgabl&itizens to
Preserve Overton Park, Inc. v. Vo|pt01 U.S. 402, 410 (1971%bbott Labs. v. Gardme387
U.S. 136, 140 (1967), thAPA codifies the traditional exception that agency action is not
reviewable when it is “committed to agency discretion by law.” 5 U.S.C. § 7@e@}ieckler v.
Chaney 470 U.S. 821, 828 (1985%ec. of Labor v. Twentymile Coal .C456 F.3d 151 (CC.
Cir. 2006) In Overton Parkthe Supreme Court declared that this exception to the presumption
of reviewability applies “in those rare instances where statutes anendn such broad terms
that in a given case there is no law to apply.” 401 U.S. at 449 the Court subsequently
explained inHeckler v. Chaney‘review is not to be had if the statute is drawn so that a court
would have no meaningful standard against which to judge the agem®@rcise of discretion.”
470 U.S. at 830‘In such circumstances, the courts have no legal norms pursuant to which to
evaluate the challenged action, and thus no concretétioms to impose on the agergy’

exercise of discretionDrake v. FAA291 F.3d 59, 70 (D.ir. 2002).
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In the instant case, tH&ervices decision is unreviewable pursuant to the APA because
there is no standard for the Court to apply to the agency’s exercise ofidistoenhot exclude
any areas. The statute states that the Setwiay excludeany area from critical habitat jit]
determines that the benefits of such exclusion outweigh the benefiteaifyspy such area as
part of the critichhabitat, unless he determines. the failure to designate such area as critical
haltat will result in the extinction of the species concernd®."U.S.C. 1533 (b)(2). The plain
reading of the statute fails to provide a standard by which to jindg8ervicts decision not to
exclude an area from critical habitat. The Court’'s decissoim iaccord with another district
court faced with the same questi@ee Home Builders Ass’n of N. Cal. v. U.S. Fish & Wildlife
Serv, 2006 WL 3190518, at *20 (E.D. Cal. Nov. 2, 2006). In that case, the court concluded that
it had “no substantive standards by which to reviewStericés decisions not to exclude certain
tracts based on economic or other considerations, and those decisions are therefdgtecctonm
agency discretioi.Id. This Court agrees and concludég Servicts decision not to exclle
areas from the critical habitat designation is not reviewable pursuant to thé APA

e. The Service Adequately Considered Economic Impacts in Designating
Critical Habitat

The ESA directs that the “Secretary shall designate critical habitadn the basis of the
best scientific data available and after taking into consideration the remmopact. . . of
specifying any particular area as critical habitat.” 16 U.S.C. § 1533(by{2en using this and
other relevant data to inform its deoisjthe Servicehas wide discretion in determining whether

to exclude particular areasArizona Cattle Growers’ Ass'n v. Kempthoyrg84 F. Supp. 2d

% Even if the agency’s decision was reviewable, the record supports they'agiecision not to excludeSee73

Fed. Reg. at 62,835 (The FWS analysis “did not identify any gisptionate costs that are likely to result for the
designation);ld. at 62, 834 (“[Wg have determined that the lands designated as critical tHfabithie wintering
population of piping plover in North Carolina are not owned or managed byejteriment of Defense, there are
currently no habitat conservation plans, and the designation doeslndeiany Tribal lands or trust resources. We
anticipate no impact to national security, Tribal lands, partnerships, or hahitsreation plans from this critical
habitat designation.).
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1013, 1032 (D. Ariz. 2008). To this effect, the ESA providestti@aiService'may exclude any
area from critical habitat if [it] determines that the benefits of such exclusireigh the
benefits of specifying such area as part of the critical habitét.U.S.C. § 1533(b)(2)This
discretion is limited only to the extent thaetService may not exclude areas from a designation
if it determines that “failure to designate such area as critical habitat will result @xtthetion

of the species.Id.

In CHAPA | the Court considered two approaches to conducting the econonyisigna
required as part of the process of designating critical habitat under the- B#A‘functional
equivalence approach” and the “baseline approaCHAPA | 34 F. Supp. 2d. 1283. The
Court concluded that the baseline approach was the appropriate meihod@he baseline
approach requireshe Serviceto compare “the state of the world without or before the
designation, the baseline, with the state of the world with or after the designkatiat.127. In
other wordsthe Servicemust“considef] those economic impacts that would not have occurred
but for the critical habitat designati®nnot any and all economic impacts that were also
attributable to the listing of the speciégizona Cattle Growers’ Ass, 1534 F.Supp.2@t 1032.

If the Servicavas to include those costs that are “attributabtexdensively to other causes,” the
economic impact method would be inconsistent with the H&Aat 103335. As stated by the
District of Arizona Court,

Where a coextensive approach is taken, the &goes beyond the command of

the ESA by examining impacts that exist independent of the critical habitat
designation. This only inhibits the resolution of the ultimate questiwether
economic impacts suggest that exclusion of certain areas outweighsnibigs

of inclusionand confuses the real costs of making the designation. Additionally,
this Court agrees that the inclusion of coextensiv&sconplicitly violates the
ESA'’s disallowance of consideration of economic factors at the time of listing.
Consideration of coextensive impacts simply amounts to a backhanded method of
recognizing costs which could not legally be examined during listing. Finally, a
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expansive interpret@n of “economic impacts” is contradictory to the overall
purpose of the ESA, which speaks only to conservation, without regard to costs or
other economic considerations.

Arizona Cattle Growers’ Ass;’534 F.Supp.2d at 1035.

In CHAPA | the courremaned the critical habitat designationttee Serviceo clarify
its approach pursuant to the baseline approdtie CHAPA Iremand order requirettie Service
to clarify whether its economic analysis included costs related to the effeafisroad driving
on the beaches and consultation with NEHAPA | 344 F. Supp. 2d at 133. In the instant
case, plaintiffs do not challendee Servics compliance withthe court’s order to clarify its
economic analysis regarding consultation VNS

Plaintiffs contend that the revised final rule continues to rely on the functional
equivalence doctrine and fails to clearly identify the baseline economarctsor tgerform a
proper incremental baseline analysis to accurately assess the additional econpauis of the
designations Specifically, plaintiffs state thahe Servicenever considered how the costs of
consultation for seven activities it kstwvhich would require consultatiomould differ from
Section 7 consultations for listing, given the lower consultation threshold necessaegt the
recovery objective of critical habitaPlaintiffs also state the economic analysis fails to
adequately address potethimpacts to offroad vehicle usage and ottegministrative costs.

However, therevised Economic Analysis utilizethe baseline approachalbeit in a
convoluted fashion. At the outset, the report explains that the “previous economic daaégsis
to consider the effect of possible beach closures conoaff vehicle (ORV) use and potential
administrative costs to the National Park Service (NPS) resulting from s&ctomsultation.

The current analysis focuses on these two sources of economic impacts, andethentat
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impacts that could result if additional beach closures are undertaken ta plotesr critical
habitat.” Final Economic Analysis ES-1 | 3; AR 7081.
i. Administrative Cost Assessments

The Final Economic Analysistates that the “economic impacts of critical habitat
designation involve evaluating the ‘without critical habitat’ baseline vettsaswith critical
habitat’ scenario. Impacts of designatiaqual the difference, or increment, between these two
scenarios.” Fial Economic Analysis 1.4 § 28ee alsd/3 Fed. Reg. at 62826 (“it is important to
distinguish between impacts resulting from actions taken pursuant to the Coasezd,BDvhich
are considered as baseline to this analysis, because these impacts are assumediseotcu
designation of critical habitat.”)The economic analysis goes on to define the range of
incremental costdrom a highend estimate thatssumes thahcrementaimpacs would result
from NPS closing additional areas of the beach beyond those that would be closezitnedér
NPS management (i.e., in the absence of designation) to-enldwstimatéhat assumes no trips
will be lost. 1d. As suchthe baselinencludesall closures resulting from current management
by NPS. See73 Fed. Reg at 62846closures [currently implemented] are considered baseline to
this analysis in that they would be expected to occur regardless of the designAssuththe
Servicedecided to make this the baseline based on the fact that all of the areas proposed for
critical habitat designation are on land governed by NPS, thus subjeostwecpursuant to the
interim plan. Id. As a resulthe incremental costs used by thev&s would be incurred only if
there wereadditional closures based on critical habitat designation.

Additionally, the Serviceanalysisevaluates baseline administrative costs in addition to
future administrative costs. These administrative costs include enviralmensultations. The

economic analysis identifies a range of past formal, informal and technicthassi costs with
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the @ame costs proposed through 203éeFinal Economic Analysis-4. The report identifies
that “[e]stimates of the cost of an individual consultation #athnicalassistance request were
developedrom a review and analysis of historical section 7 files from a number ofc8digid
offices around the country conducted in 2002. These files addressed consultationseddioduc
both listings and critical habitat designations. Cost figures were based orragealevel of
effort of low, medium, or high complexity, multiplied by the appropriate labor ratestéff
from the Service and other Federal agencidd.” at 41. The report summarizes past
administrative costs, including consultation costs and compares thepotential future
administrative costs. Intleer words, the report compares “the state of the world without or
before the designation, the baseline, with the state of the world with or a&tdesignation.”
CHAPA | 344 F. Supp. 2d. at 127.

Plaintiffs contend thathe Servicewas required to identify a specific dollar amount in
order to perform a mathematical calculatio®eePIls.” Memo. In Opp’n to Defs.” Mot. for
Summ.J. and in Suppof Pls.” Mot. for Summ.J. at 6. Specifically, plaintiffs point tArizona
Cattle GrowersAss'n v. Kempthorneé34 F. Supp. 2d 1013 (D. Ariz. 2008), in which the court
stated that “the economic impact created by a critical habitat designation is natieally
mathematical difference between [the world with the designation compatieel worldwithout
it].” Taken in isolation, the quote supports the position that a quantification ofriEasests is
required. However, the “mathematical difference” is being compared to a écserd
approach,” which is an approach that takes into accountf dheoeconomic impacts of the
critical habitat designation, regardless of whether those impacts are causedsivekt by any

other agency action and even if those impacts would remain in the absence of thatidesilp
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effect, the court is simply cqomaring the baseline approach with the functional approach, rather
than requiring a quantitative calculation of the baseline.

Federal defendants did not quantify the baseline costs. Instead, the &#lveed the
direction of the Court iCHAPA by identifying a baseline, which in this case is a “no action
baseline: what the world will be like if the proposed rule is not adop@dAPA | 344 F. Supp.
2d at 130. Similarly, imArizona Cattle Growers Ass’n v. Kempthagrtiee court only required
that the baseline impacts be excluded from the final calculations of dossServiceconducted
its baseline economic analysis in the same way a court uphElgher v. Slazar656 F. Supp.
2d 1357 (N.D. Fla. 2009). Igisher, the court determined thaértain impacts were part of the
baseline and #t their costs were properly excluded from the costs attributed tdetignation
but did not require the agency to quantify the impacts with dollar amolghigt 1372. Herethe
Serviceidentified and egluded similar baseline impacts. As such, plaintiffs fail to establish that
the Servicks administrative cosanalysis is arbitrary and capricious.

ii. Off-Road Vehicle Cost Assessments

Similarly, the Final Economic Analysis calculates and evaluates the rimasahd
incremental costs of changes to-ofad vehicle use stemming from the potential critical habitat
designation. Plaintiffs contesthe Service’ analysis of the economic imptne critical habitat
designation will have on offoad vehicles because (1he Serviceimpermissibly failed to
consider future closing by attributing them to the interim plan and consent dewle@) dhe
analysis relies on unreliable information intetenining the economic impact on local business
and governments caused by the critical habitat designation.

The Serviceconcluded that NPS undertakes “various management actions for the piping

plover, including seasonal closures for the breeding popnJjatearround closures of important
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foraging and roosting sites, continued predator removal, additional recreatioastrsgions,

and public outreach.” Final Economic Analysi$ 2] 44. Further, “Because these costs were
associated with a wide variety species and still would be implemented absent the designation
of critical habitat for the wintering population of the piping plover, this analysis does
attribute these costs to the designation of critical habitht. The Court concludes that thsa
reasonable conclusion. Plaintiffs can point to nothing in the record that demonstratbée tha
Serviceimproperly attributed future closures to the Interim Plan of Consent Decree.

Plaintiffs also contendhat the Servicerelied on flaved data. Spatically, plaintiffs
contendthat the methodology used ihet analysis is flawed because (i fails to factor in
impact variations due to the location of additional closures; (2) the studydirepanff-road
vehicles usage is inaccurate; and (3) the iBerailed to consider information from business
owners. Plaintiffs are incorrect that the data relied upon does not factor varcht®ns the
location of the potential closure. In fact, the analysis assigns a uniform cdsareaal Thus, the
variations based on location are factored into the very beginning of the andbgssld.at 2-
10—2-13 Additionally, plaintiffs do not identify any contrary data they wet Servicdo use
in the analysis. As such, the methodology satisfies the best availableedaiement See
Center for Biological Diversity v. BLM422 F. Supp. 2d 1115, 11359(N.D. Cal. 2006)
(concluding that the approach usedssuming that offoad vehicle use was evenly distributed
throughout the entire areawas consistent with the agency’s obligation to use the best available
data).

Similarly, plaintiffs conted that the Serviceimproperly relied on a flawed study, the
Vogelsong study, as the best avaible science and failed to explain why it did not rely on

another studythe Neal studywhich also containeflawed data.See73 Fed. Reg. at 62824.
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Both studies contain data on-offad vehicles visitation numbers at the Cape Hatteras Seashore.
However,the Service clearly addresses plaintiffs’ concerns in the final rule: “@@etfm@ issues
raised in the peer reviewthp Servicg believes that the results contained in th®delsong
study] represent the best available information to supporuraerstading of the potential
economic impacts of this proposed designation, and that the manner in which thetiaforma
from this study are applied . . . represents a reasonable application of theastsidjeat with
the concerns raised in the peer reviewcpss.”ld. The Final Economic Analysis contains
further detail abouthe Servicé decision to use to studyhe Serviceacknowledgedhat “[t]his
estimate has been criticized because: (1) it is based on a series of bsiet, @yunts of ORVs
rather than daily totals obtained from-site observation throughout the entire day; and (2) it is
not based on a “probability sample” of visitors (i.esample in which each visitor has an equal
probability of being selected to respond to the survelyhial Economic Study -23 § 70.
Further, the report addressed the concerns with the study:

(1) The brief, orsite counts will provide reasonable estimatéshe number of
ORV visits if all ORV visitors spend the entire day at the beach. If visits tend to
be shorter than a day, then these brief counts will likelys a portion of the
ORYV visitors. In particular, ORV visitors will not be counted if theitirenvisit
occurs either before or after the sury®rsonnel arrive on site. This will lead to
an underestimate of the totmimber of ORVs. It would be difficult to adjust the
estimates from thisurvey to address this issue, as the degree of potérdsl
would dependn many unknown factors, including the distribution of ORV trip
lengths, arrival/departure times, and the times selected for thsitencounts.
While this analysis acknowledges that Vogelsong's approachumadgrestimate
ORYV visitation,these are the currently the best availatdéa, the biases in the
results obtained using these data are well understood and described herein.

(2) The Vogelsong report does not provide a detailed description eathpling
approach and estimation methodology. Lacking this,ahalysis assumes that a
probability sample was not used. However,dites appear that Vogelsong
sampled on a reasonably large numbedayfs (both weekdays and weekends)
well distributed through the yeaand that the sampling cered the major beach
areas used by ORV¥®/hile probability sampling is clearly preferable for this type
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of study, this analysis expects that the Vogelsong study is sufficiently
representative for use in our analysis.

Final Economic Analysis-23—2-14. Given a choice between two flawed studibs, Service
adequately explained its choice to rely on the Vogelsong study.

Finally, plaintiffs contend that the economic analysis is flawed bectadees not rely on
information provided from local business owneFhe Serviceaddresses this issue in the final
rule: “A survey regarding the specific potential effects of managemriesures on individual
business is beyond the scope of this analysis. The [draft economic analysis] tsaditese
data on such factors as the size and annual sales of business collected . . .” 73 t62R84.
The Servicevas not required to conduct additional studi&se Sw. Ctr. For Biological Diversity
v. Babbitf 215 F.3d 58, 60 (D.C. Cir. 200@jty of Las Vegas v. Luja891 F.2d 927, 933 (D.C.
Cir. 1989).

f. NEPA

Congress passed the National Environmental Policy Act (NEPA) in 1969 in order to
insure that all agencies of the federal government consider the environmestis effproposed
actions. Sierra Club v. Watkins808 F.Supp. 852, 858 (D.C.D. 1991). NEPA's primary purpose
is to make certain “that the agency, in reaching its decision, will have avaitaidewill
carefully consider, detailed information concerning significant environmeimglacts.”
Roberston v. Methow Valley Citizens Coundi90 U.S. 332, 349 (1989). In addition to
providing information to the decisionmakers at the agency, NEPA also “guaranstehd
relevant information will be made available to the larger audience that may afsa & in
both the decisionmaking process and the implementation of that decisionThis audience
includes the public because the documentation “gives the public the assurance #gainthye

has indeed considered environmental concerns in its decisionmaking process, and, perhaps more
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significantly, provides a springboard for public commei&iérra Club v. Watkins808 F.Supp.
at 858 (quotingBaltimore Gas & Electric Co. v. Natural Resources Defense Cqoui? U.S.
87, 97 (1983);Robertson 490 U.S. at 349). Instead of “mandating particular environmental
results, NEPA imposes procedural requirements on federal agencies to anadyze t
environmental impact of their proposals and actio@Reilly v. United States Army Corp of
Engineers477 F.3d 225, 228 (5th Cir. 2007).

At the heart oNEPA is § 4332(a)(C), which requires that a government agency prepare
an environmental impact statement (EIS) whenever a proposed governn@aniaelifies as a
“major Federal action significantly affecting the quality of the human emwiemt.” See Bdl
Gas & Elec. Co. v. Natural Res. Def. Coundig2 U.S. 87, 97 (1983). Specifically, NEPA
requires, “to the fullest extent possible,” all agencies of the federal governmemepare
environment impact statements for any “major Federal actions sigtijiedfecting the quality
of the human environment.” 42 U.S.C. 8 4332(2)(C). When it is not readily discernible how
significant the environmental effects of a proposed action will be, fedgeaicies may prepare
an Environmental Assessment (“EA%2 US.C. 8§ 4332(2)(E)see alsat0 C.F.R. § 1501.4(b).
In other words, an environmental assessment (EA) is made in order to detelrather an EIS
is required. See40 C.F.R. § 1508.9Grand Canyon Trust v. Federal Aviation Administration
290 F.3d 339, 340 (D.C. Cir. 2002). Specifically, an EA is a “concise public document . . . that
serves to . . . [b]riefly provide sufficient evidence and analysis for detemnivhether to
prepare an [EIS] or a finding of no significant impact.” 40 C.F.R. § 1508.9(d&)€teral
agencies must comply with NEPA “to the fullest extent possible.” 42 U.S.C. § 4332.

Under the “longestablished standard in this circuit,” the court reviews an agency’s

finding of no significant impact, or in other words, decision to not prepare an EIS, in @rder t
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determine whether the agency has accurately identified the relevant eremtahooncerns and
has taken a “hard look” at the potential environmental consequences of their aciarsl
Canyon Trust290 F.3d at 340. Specifically, thgency must (1) accurately identify the relevant
environmental concern; (2) take a “hard look” at the environmental consequeribesaction;

(3) make a “convincing case” that the potential environmental impact is noicaghiénough to
require a EISand (4) show that “even if there is an impact of true significance, [an EIS] is
unnecessary because changes or safeguards in the project sufficiently hedimpact to a
minimum.” Mich. Gambling Opposition v. Kempthorng25 F.3d 23, 29 (D.C. Cir. 28p
(citing TOMAC v. Norton433 F.3d 852, 861 (D.C. Cir. 20063ge alsdRobertson490 U.S. at
350.

However, becausBlEPA is a procedural and not a resutisven statute, even agency
action with adverse environmental effects canNig?A-compliant solong as the agency has
considered those effects and determined that competing policy values outweigh ttso€ghams
Valley Envtl. Coal. v. Aracoma Coal C&56 F.3d 177, 191 (4th Cir. 2009) (citiRpbertson
490 U.S. at 350.) Even if the court findshe contrary views more persuasive, the court will not
secondguess the agency’s decision so long as the agency followed NEPA'’s procétanss.

v. Or. Natural Res. Councit90 U.S. 360, 378 (1989).

Plaintiffs contend thathe Servicss EA is deficien because (1) its discussion of

environmental consequences regarding impact to recreational, economic, and souiglese

relies heavily on a flawed economic analysis; and (2) it lacks sirffiocaformation regarding the

* The additional requirement to make a “convincing case” differs somewamattfie requirements @verton Park
The Cout of Appeals determined that this additional requirement is appropriate @otiext of the NEPA:This
burden should rest on the Government, both because of the high vake qtathe protection of the environment
by the National Environmental Poliéyct of 1969, and because of the risk of error which results from nohgyeth
impact statement on a project requiring omédd'-Nat'l Capital Park& Planning Comm’n v. U.S. Postal Sed87
F.2d 1029, 1040 n.10 (D.C. Cir. 1973) (citiimy| HarvesterCo. v. Ruckelshayd78 F.2d 615 (D.C. Cir. 1973)).
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importance of the€Cape HatteraSeashore as wintering habitat and its relation to the wintering
piping plover populations throughout the natio®oth contentionsare unsupported by the
record.

First, as already discussed, the Seraidequately described its decision to use the flawed
Vogelsong economic study and not the flawed Neal economic status. FtitheBervicks
methodology satisfies NEPA because NEPA allows the agency the discrétiorhad
methodology to use and does not require the use of the best scientific methodoladpyeaBaie
Sierra Club v. DOT 753 F.2d 120, 1289 (D.C. Cir. 1985) (it is “clearly within the expertise
and the discretion of [the agency] to determine proper . . . testing metrsmsd)so, Friendef
the Boundary Waters Wilderness v. Dombd@d F.3d 1115, 1130 (8th Cir.1999) (“[Courts]
defer to the agency's choice of methodology as long as it is not arbitrary or without
foundation.”); Oregon Envt'l Council v. KunzmaB17 F.2d 484, 496 (9th Cir.1987) (“NEPA
does not require that we decide whether an [EIS] is based on the best scientiidatogty
available, nor does NEPA require us to resolve disagreements among variousts@snto
methodology.”). Additionally, the EA adequately considetsetimpactof critical habitat
designation on recovery of the wintering piping ploBaeAR 7246; 7253; 7261.

VI.  Conclusion

An agency decision is arbitrary and capricious “if the agency has relieattmns which
Congress has not intended it to consider, entirely failed to consider an importantcigpe
problem, offered an explanation for its decision that runs counttdret@vidence before the
agency, or is so implausible that it could not be ascribed to a difference in view or the pfoduct
agency expertise Motor Vehicle Mfrs. Asg’ of U.S., InG.463 U.S. at 43. Plaintiffs here have

demonstrated nothing of the sofhe Servicehas fulfilled its statutory duties pursuantESA
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and NEPA. While plaintiffs have standing to bring this actibe, Serviceproperly designated
and evaluatedthe special management considerationsefeh primary constituent element as
required by the ESA. Furthethe Serviceproperly considered economic and other impacts as
required by the ESA. Finally, after taking a “hard look” at the potential enveotah
consequencesiie Serviceorrectly de¢rmined that an EIS was not required pursuant to NEPA.

For the reasons set forth in this opinion, plaintiff's motion for summary judgwiérbe
denied. Likewise, government defendants'ossmotion for summary judgment will be granted
and intervening effendants’ crosmotion for summary judgment will be granted

A separate order shall issue this date.

August 17, 2010 /s/ Royce C. Lamberth
Chief Judge
United States District Court
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