HOLUB v. UNITED STATES DEPARTMENT OF JUSTICE EXECUTIVE OFFICE FOR UNITED STATES ATTORNEYS etal Doc. 16

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

LAWRENCE HOLUB, )

)

Aaintiff, )

)

V. ) Civil Action No. 09-347 (RBW)

)
EXECUTIVE OFFICE FOR )
UNITED STATES ATTORNEYS, )
UNITED STATES DEPARTMENT )

OF JUSTICE,and )
OFFICE OF INFORMATION )
AND PRIVACY, UNITED STATES )
DEPARTMENT OF JUSTICE, )

)

Defendants. )

MEMORANDUM OPINION

Lawrence Holub, currently incarcerated twe Federal Correctional Institution in
Glenville, West Viiginia and the_prose plaintiff in this civil suit, seeks declaratory and
injunctive relief as well as compensatory gnaitive damages against two components of the
United States Department of Justice—the Executive Office for United States Attorneys and the
Office of Information and Privacy—for alleggdl‘depriv[ing the p]laintiff of an impartial
adjudication by withholding records, . . . and..fail[ing] to amend records[] concerning [the
p]laintiff, . . . which [were], and are [beingis[ed, by the components] in making an adverse
determination about [the p]laintiff,” Complainthé& “Compl.”) 4, in violation of his “civil
rights, the Freedom of Information Act[,] 5 UCS.8 552 [(the “FOIA")], and the Privacy Act[,]
5 U.S.C. § 552a,” Compl. § 55. Currently brefdhe Court is the plaintiff's Motion for a

Temporary Restraining Order and a Preliminamunction. After carefully considering the
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parties’ pleadings, the plaiffts motion, and all memorandand exhibits relevant theretadhe
Court concludes that it mudeny the plaintiff's motion.
I. Background

The plaintiff is a federal prisoner whe currently incarcerated at the Federal
Correctional Institution in Glenville, West Virginia, id. 3, for committing drug trafficking
offenses under 21 U.S.C. 88 96J{B) and 841(1)(C), id.§ 31. The plainti was convicted on
July 20, 1994, by a jury in the United States Dist@iourt for the Central District of California.
Id. 1 29, 31. The plaintiff was sentenced to waemcurrent terms of imprisonment of 262
months. _1d.y 36. The plaintiff asserts that the sste “was based, in pertinent part, upon the
[court’s] acceptance of the UniteStates Probation Office’stlile “Probation Office”)] adverse
determination that [the p]laintiff's criminal $tory met the career offendgrovisions of § 4B1.1
of the [United States Sentencing Guidelines (the “Sentencing Guidelinedt)]{ 37.

The plaintiff contends that the Probati@ffice and the sentencing court’'s adverse

determination was erroneously based on two prior convictions of the plaintiffif Bi7-39. In

1 In addition to the plaintif’s Complaint and his Mati for a Temporary Restraining Order and a Preliminary
Injunction (“Pl.’'s TRO & PI Mot.”), the Court considerecetfollowing documents in rendering its decision: (1) the
Memorandum of Points and Authorities in Support of Defendants’ Motion to Dismiss and for Summary Judgment
(the “Defs.” Mem.”); (2) the Defendants’ Statement of MiatleFacts Not in Genuine Bpute (the “Defs.” Facts”);

(3) the Plaintiff's Brief [and Memorandum of Poirasid Authorities] in Opposition to Defendants’ Motion to
Dismiss and for Summary Judgment (the “Pl.’'s Opp’'n”); (4) the Defendants’ Reply to Plaintiff's Qumpdsit
Defendants’ Motion to Dismiss and for Summary Judgment (the “Defs.” Reply”); and (5) the De$éndant
Opposition to Plaintiff's Motion for a Temporary Restiag Order and a Preliminatpjunction (the “Defs.” TRO

& PI Opp’n™).

2 Section 4B1.1(a) of the SentenciBgidelines states the following:

A defendant is a career offender if (1) the defehdlas at least eighteen years old at the time the
defendant committed the instant offense of conviction; (2) the instant offense of conviction is a
felony that is either a crime of violence ocentrolled substance offense; and (3) the defendant
has at least two prior felony convictions of either a crime of violence or a controlled substance
offense.

Further, under Section 4A1.2(e)(1) of the Sentencing @iniels, the career offendenhancement can only be
applied if the sentences for the two prior felony convictions were “imposed within fifteen yearsdefeéhdant’s
commencement of the instant offense . . . .”



this regard, the plaintiff repressrthat in Septembef 1974, he pled guiltyo an armed robbery
charge in the New Jersey Superior Court. fl. Then, in June of 1975, the plaintiff, while
serving the sentence he received for the 1&viction, was tried and convicted on another
armed robbery charge also in thew Jersey Superior Court. [fl.10. The plaintiff alleges that
he completed his sentence for the 1974 offense in August of 1978d. §eB8 (asserting that a
New Jersey State Prison Clagsafion Officer declared that theaintiff “fully served” his 1974
sentence and terminated the sentence in Augud978). Then, in November of 1979, the
plaintiff was released on pdecfor the 1975 offense. I§.19.

In his complaint, the plaintiff assertbat the Probation Offe and sentencing court
wrongfully relied upon the 1974 conviction as &dgicate offense under Section 4B1.1 of the
Sentencing Guidelines because the sentenc&i$o1974 conviction ended more than fifteen
years before he was indicted on the 1994 offense.{189. The plaintiff argues that the
Probation Office and sentencing chun reaching its conclusiorerroneously interpreted N.J.
Stat. Ann. § 2C:44-5(e)(2) (West 2005) to méfaext his sentence for his 1974 conviction ended
in November of 1979, rather than in August of 197Rl. 1 28. He asserts that “had the . . .
Probation Office[] and [sentencingourt] not made that adversketermination[,] . . . [his]
sentence would have been lessetwefarguably] . . . [thirty-seen] months of imprisonment.”
Id. 1 39. The plaintiff thus invokes the FOlAdPrivacy Act to “obtain and have amended the
false, inaccurate, and incomplete records witiare to the . . . 1974 armed robbery conviction
and sentence [that] the [d]efendants[] . . e amtentionally using in making their adverse
determination that such conviction and sentemase a predicate offense for the career offender

enhancement . ...” Pl’s Opp’'n at 4.

¥ N.J. Stat. Ann. § 2C:44-5(e)(2) stathat “[w]hen terms of imprisonment run consecutively, the terms are added to
arrive at an aggregate term to be served equal to the sum of all terms.”



The defendants have now filed a motion tenuss or, in the alternative, for summary
judgment. They argue that “the office most k& have responsive records,” Defs.” Mem. at 6,
has “conducted an adequatarch for records responsive togtp]laintiff's request but located
no such records,” idat 2. The defendantrther argue that the plaintiff has failed to
demonstrate that the records he now seeks euvst) but that in any event these documents are
not subject to the accuracy and damages provisions of the Privacy Aat.9ld.

In response, the plaintiff filed the instamotion for a temporary restraining order and
preliminary injunction on September 14, 2009. PTRO & Pl Mot. at 1. The plaintiff also
filed an opposition to the defendants’ motiondiemiss on September 18, 2009. Pl.’s Opp’n at
1. The plaintiff seeks to “prevent[] the usetbé inaccurate and incomplete records” that he
alleges are maintained by the plaintiff so that “may then seek to obtain relief from the
erroneous adverse determinationPl.’s TRO & PI Mot. at 3. The defendants respond that
injunctive relief is not appropriate becausee tt{d]lefendants are not ‘using’ the records
requested by [the p]laintiff for any purpose wadwaver,” and that the defendants have conducted
a thorough, but ultimately fruitless, search for tbguested documents. Defs.” TRO & Pl Opp’n
at 3.

[. Standard of Review

Temporary restraining ordeend preliminary injunctions ar“extraordinary remed[ies]

that should be granted only whéme party seeking the relidby a clear showing, carries the

burden of persuasion.” _Chaplainoy Full Gospel Churches v. England54 F.3d 290, 297

(D.C. Cir. 2006) (internal quatian and citation omitted). Inetiding if injunctive relief should
be granted, the Court “must examine . . . :[(thether] there is a &stantial likelihood [the]

plaintiff will succeed on the merits; (2) [whethie] plaintiff will be irreparably injured if an



injunction is not granted3) [whether] an injunction will substéially injure theother party; and

(4) [whether] the public interestill be furthered by the inpuction.” Ellipso, Inc. v. Mann480

F.3d 1153, 1157 (D.C. Cir. 2007) (internal quotateord citation omitted). The Court “must
balance these factors, and ietarguments for one factor arerpaularly strong, an injunction
may issue even if the argumentsather areas are rather weak.” [¢hternal quotation and
citation omitted). “Despite thiflexibility, though, a movant nat demonstrate at least some
injury for a preliminary injunction to issue, . . rfthe basis of injunctive relief in the federal

courts has always been irreparable hdrrthaplaincy of Full Gospel Churche$s4 F.3d at 297

(quoting _Sampson v. Murraytl5 U.S. 61, 88 (1974) (quotation omitted)) (further internal

guotation omitted).

“A movant’s failure to show any irreparabharm is therefore grounds for refusing to
issue a preliminary injunction, even if the athibree factors enterinthe calculus merit such
relief.” 1d. (citation omitted). Nevertheless, even if a district court concludes that a party
seeking preliminary injunctive relief cannot damstrate irreparable injury, the District of
Columbia Circuit has instructed that it shouttbeess all of the factors set forth above because
“[i]t is of the highest importare to a proper review of the awt of a court in granting or
refusing a preliminary injunction that there shoulddie compliance with [Ederal Rule of Civil
Procedure 52].” _Id.at 304-05. This rule requires aurt considering an application for
preliminary injunctive relief to “set forth théndings of fact and conclusions of law which
constitute the grounds its action.” _1d.at 304.

[11. Legal Analysis
Pursuant to Rule 52(a), this Court mussess the merit of the plaintiff's request for

injunctive relief as to each dhe factors delineated above. As set forth more fully below, the



Court concludes that a balangi of these factors weighs agsti the entry of an injunction
against the defendants. The pldffgimotion must thezfore be denied.

A. Likelihood of Success on the Merits

“It is particularly important for the movanb demonstrate a substantial likelihood of

success on the meritsilubbard v. United State€196 F. Supp. 2d 194, 198 (D.D.C. 2007)

(citation omitted), because “absent a substamtditation of likely success on the merits, there
would be no justification for the [Clourt’s intnas into the ordinary mcesses of administration
and judicial review,”_id.(internal quotation and citation amed). The plaintiff asserts three
separate claims in his Complairfl) that the defendants hav¥&led to conduct an adequate
search for documents as required under thEAF@d Privacy Act, Pl.’s Opp’n at 8; C€ompl.
1 55; (2) that the defendants have failed tantaen accurate records about the plaintiff as
required under the Privacy Act, Compl. I 56; andtliat the defendants have failed to amend or
correct purported inaccuracies contained in thieserds in violation of the Privacy Act, iff.
57! The Court agrees with the defendants thatplaintiff is highly unkely to succeed on the
merits of any of his claims for the following reasons.
1. The Plaintiff's Inadequate Search Claim

In resolving the plaintiff's first claim, # Court must decide whether the defendants’
search for records responsive to the plaintiff siA@quest was adequate. An agency that is
responding to a FOIA requestust make “a good faith effotb conduct a search for the

requested records, using methods which careasonably expected to produce the information

* For each of these three claims, thaimtiff also asserts that the defendahtwve violated i “civil rights” in
addition to the FOIA or Privacy Act. It is unclear athcivil rights provisions—constitutional, statutory, or
otherwise—the plaintiff believes were violated by the deémts’ alleged failure to maintain, produce, and amend
the documents that are at issue in thatter. The Court, therefore, has tmice but to assumedhthe plaintiff's
reference to “civil rights” is nothing more than a gehelescription of his righto access and have corrected
publicly-available documents under either the FOIA or theaBy Act; thus, the Court’analysis of the plaintiff's
FOIA and Privacy Act claims will also apply the plaintiff's “civil rights” allegations.



requested.”_Baker & Hostetlél P v. U.S. Dep’t of Commercet73 F.3d 312, 318 (D.C. Cir.

2006) (internal quotation and citation omitted); see &tonberg v. U.S. Dep’t of Justic23

F.3d 548, 551 (D.C. Cir. 1994) (stagithat “[an] agency must demonstrate that it has conducted
a search reasonably cdlated to uncover all relevant docunt€n(internal quotation and citation
omitted)). While “an agency cannot limit its search to only one record system if there are others

that are likely to turn up the informationgueested,” Campbell v. U.S. Dep't of Justid&4 F.3d

20, 28 (D.C. Cir. 1998) (internal quotation and toota omitted), the search “need not be perfect,

only adequate, and adequacy is measured byet@gonableness of the effort in light of the

[plaintiff's] specific request,” Meeropol v. Meesg90 F.2d 942, 956 (D.C. Cir. 1986); see also
id. at 953 (stating that “[i]t would be unreasonablexpect even the most exhaustive search to
uncover _everyesponsive file” (emplss in original)).

Thus, “[t]here is no requirement that an agency search every record system” in which

responsive documents might conceivablyfiwend. Oglesby v. U.S. Dep'’t of Arm@20 F.2d

57, 68 (D.C. Cir. 1990). Rathdhe agency must demonstrate thdequacy of its search by
providing a “reasonably detailed affidavit, segfiforth the search terms and type of search
performed, and averring that aillek likely to contain responsiveaterials . . . were searched.”

Id. If the agency’s affidavit suffies to establish the adequacyitefefforts, then “the burden is

on [the plaintiff] to rebut [the defendant’s] evidence by a showing that the search was not
conducted in good faith. This can be done eillyecontradicting the defielant’s account of the

search procedure or by raising evidencehef defendant’s bad faith.” _Moore v. Asp®il6 F.

Supp. 32, 35-36 (D.D.C. 1996) (citingilldr v. U.S. Dep't of State779 F.2d 1378, 1383-84 (8th

Cir. 1985)). “Agency affidavits are accordedpresumption of good faith, which cannot be

rebutted by purely speculative claims aboue tbBxistence and discoverability of other



documents.” _SafeCard Servs., Inc. v. SB26 F.2d 1197, 1200 (D.C. Cir. 1991) (internal

guotation and citation omitted).

Here, the defendants have submitted a declaration from John F. Boseker, an Attorney
Advisor in the Executive Office for United Stat&torneys (the “EOUSA”) at the United States
Department of Justice. S&efs.” Mem., Declaration of Joha Boseker (the “Boseker Decl.”)

1 1. Boseker explains that the EOUSA forwadrdlee plaintiff's request to the United States
Attorney’s Office for the CentrdDistrict of California (the “UBAO/CDCA”) because that office

was the one “most likely to have records respanso [the p]laintiff's [FOIA and Privacy Act]
request[s] because each United States Attorn@fce maintains the case files for criminal
matters prosecuted by that officeld.  13. The EOUSA also notified the plaintiff of what had
occurred and explained that the search could aakevhere from twenty ga to nine months to
complete, and that the EOUSA could assess fees for comglutsi search. _Idat Ex. F.
Presumably to avoid costs, the plaintiff agreed to limit the EOUSA’s search to two hours, and to
limit the processing of recds to 100 pages. |§.12.

After agreeing to the parameters of tleargh, the FOIA contact at the USAO/CDCA’s
office conducted a systematic search for records{ k¥. Specifically, the contact conducted a
search of “[tthe computer case tkatwy systems, LIONS and PACER.” IdThese databases
“have fields for retrieval of fmrmation based on a defendanmtame, USAO file jacket number,
and district court case number.” I@he contact also “searched @dite indexes and the Federal
Record center lists.” _1d By letter dated July 1, 2009, [theOUSA notified [the plaintiff] that

no records had been located in the USAO/CDCA."ld6. After the initifon of this lawsuit,

® The EOUSA originally rejected the plaintiff’s requesttanduct a search on the grals that the request was one
for state records, which fall outside theck of the FOIA and Privacy Act. _I§l. 7. The plaintiff appealed this
determination, idY 8, and the Department of Justice Office ddimation and Privacy remanded the appeal back to
the EOUSA_id{ 10, which then referred thequest to the USAO/CDCA, id.



Boseker contacted Assistant United States Attorney Judith Hein%,18, who “has been the
AUSA assigned to all of [the platiff's] post-conviction collateral challenges to his convictions .
.,” id. 118° She searched several case files maiathloy her office related to the plaintiff's
case, including his sentencing and post-coramicproceedings, and “saw no docket entry that
gave her reason to believe that the requestdd sburt sentencing-relateecords would be in

these files.” 1df 18.

Based on the foregoing, the Court finds tthet defendants have provided a “reasonably
detailed affidavit,” _Ogleshy 920 F.2d at 68, that estalbies the reasonableness of the
defendants’ efforts to locate responsive docuserhey conducted a thorough search of both
electronic and non-electronic fddocated in the USAO/CDCA, ¢hcomponent most likely to
possess the documents requested eyptaintiff. Further, the defielants’ extensive efforts were
especially reasonable and adequate given thetibizi agreement to limit the search to only two
hours. The defendants’ affidavit is, therefaaiecorded a presumption of good faith unless the
plaintiff can “contradict[] the defedant’s account of the searctopedure or by raising evidence
of the defendant’s bad faith.,” Moqr@l6 F. Supp. at 35-36. The pidif has failed to rebut this
presumption.

While the plaintiff himself has filed a re@sably detailed affidavit explaining the steps
he has taken to obtain relevamicords from the government,shown exhaustive efforts are
immaterial as to whether theexcy has complied with its duty to conduct a reasonable search.
Indeed, the Court is hard-pressed to find &mgtual challenge, whether in his forty-seven
paragraph declaration or his otteibmissions to the Court, the adequacy of the defendants’

search efforts. Rather, the pliilhmerely asserts that the search is inadequate because it did not

® AUSA Heinz had also been contacted by the comtaton in the USAO/CDCA when the initial search was
conducted._Id] 17.



disclose documents that he believes the rikfats are using. However, such “speculative
claims about the existence . . . of . . . Woents” are insufficiento rebut the good-faith

presumption accorded to agency affidavits. SafeCard Servs.98&.F.2d at 1200. Having

failed to proffer any evidence showing the inadequaEdhe search procedure or the bad-faith of
the defendants, the plaintiff's likelihood of successthe merits of his edequate search claim
is virtually nonexistent and clearly not substantial.
2. The Plaintiff's Failure to Maintain and Amend Records Claims

Likewise, the plaintiff's remaining claimisave no chance of succeeding on the merits.
The plaintiff argues that the defendants haiaated the Privacy Act by failing “to_maintain
recordsconcerning [the p]laintiffwhich they are usg in making an adverse determination
against the [p]laintiff . . . .” Compl. { 56 (ehmgsis added). The plaintiff relies on 5 U.S.C. §
552a(e)(5) as support for this position, which statgzart that “[e]ach agency that maintains a
system of records shall . . . maintain all meisowhich are used by the agency in making any
determination about any individual . . . .” ThRintiff seemingly failsto recognize, however,
that the Privacy Act also allows the head ofagency to promulgate rules to exempt any system
of records from Section 552a(e)(5p long as the system of reds is “maintained by an agency
or component thereof which performs as itswgpal function any activity pertaining to the
enforcement of criminal laws, including . . . thetivities of prosecutors . . ..” 5 U.S.C. §
552a(j)(2). The Department of Justice haseagsauch a rule through the promulgation of 28
C.F.R. § 16.81, which states that “criminal catest are exempt from 5 U.S.C. § 552a(e)(5).
Assuming that the records being sought by thenpifbivere used by the Department of Justice

in his 1994 prosecution, these documents wouWdlyi be housed, if thegven exist, in his

10



criminal case file. And, becaa that file is exempt from the accuracy and maintenance
provisions of 5 U.S.C. 8§ 55g)(5), the plaintiff canngbrevail on this claim.

As for the plaintiff’'s invocation of the Py Act to compel the defendants to amend his
state records, this claim can be easily dismis3éte Privacy Act only apggs to federal agency

records; it “does not apply to stegencies.” _United States v. Strei@®60 F.3d 926, 935 (9th

Cir. 2009);_see alstartinson v. Violent Dug Traffickers ProjectCivil Action No. 95-2161

(CRR), 1996 WL 411590, at *2 (D.D.C. July 11, 1996) (“Both the FOIA and the Privacy Act are
inapplicable to state agencies.”). Accordinghgcause the plaintiff desires to have his state
records amended, he must seek that relief fraragpropriate state agency. The plaintiff's third
and final claim must, #refore, be rejected.

In sum, the plaintiff has failed to estahliany likelihood of success on the merits for any
of his claims. The defendants have establighatithe agency has conducted an adequate and
reasonable search for documents responsiveet@ltintiff's FOIA request. Furthermore, the
plaintiff has not made out a looable claim under the Privadct which entitles him to the
requested relief, and because the plaintiff imadikelihood of success ondhmerits, the scales
tip heavily in favor of denying the motidor immediate injunctive relief. Sdéubbard 496 F.
Supp. 2d at 198 (observing that “theveuld be no justification fothe court’s intasion into the
ordinary processes of adminidtaam and judicial revieWwabsent a substantiandication of likely
success on the merits (interggiotation and citation omitted)).

B. Irreparabldnjury

The second prong of the Court’s requiredriptong analysis asks whether the plaintiff
can demonstrate that he will endure irreparableyrghould his request for injunctive relief be

denied. To satisfy this prong,etplaintiff's injury “must be both certain and great; it must be

11



actual and not theoretical.” Wisc. Gas Co. v. FER&3 F.2d 669, 674 (D.C. Cir. 1985) (per

curiam). The alleged injury must be “of such imminetic there is a ‘clear and present’ need
for equitable relief to preant irreparable harm.”__Idinternal quotation and citations omitted)
(emphasis in original). Finallythe injury must be beyond remi@ation” to warant injunctive

relief. Chaplaincy of Full Gospel Churchd®4 F.3d at 297.

The evidence adduced by the plaintiffsmpport of his motion does not meet this “high
standard for irrepalde injury.” Id. While the plaintiff alleges many times over that the

defendants are “using” purgedly erroneous records to his detriment, see, Egnpl. I 55, the

plaintiff fails to describe how or when these documents are going to be used in the imminent
future, let alone whether these documents are going to be used in a way that presents the threat of
“certain and great” injury to the plaintiff. Wisc. Gas Cb68 F.2d at 674. The only purported
harmful use alleged by the plaintiff is the dhat took place almodoburteen years ago—when
the defendants, Probation Office, and senten@ourt allegedly relied upon these documents
during the plaintiff's 1994 prosecoti. Even assuming that theapitiff is correct that the
sentencing court imposed an erroneous sentemageén years ago, such grievances are not
resolved through the injunction pexs. Rather, the plaintiff mustsort to the same remedies
available to all others similly situated—the federal crim@th appeal or post-conviction
processes. The plaintiff has submitted nadence whatsoever showing that he will suffer
imminent harm if his motion for janctive relief isnot granted.

Based on the foregoing, this factor weidteavily in favor of denying the motion for a

preliminary injunction.
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C. Harm to the Defendants and Other Parties

The third factor for the Court to considenieighing the merits of the plaintiff's renewed
motion for injunctive relief is the extent to wh an injunction would “gbstantially injure” the

defendant and other parties. CityFed.Florp. v. Office of Thrift Supervision8 F.3d 738, 746

(D.C. Cir. 1995). Thisdctor weighs in favor of the plaintifglbeit in an ironic fashion. After
all, there is no evidence thatthefendants are currently usingptenning to use the documents
being sought after by thaaintiff. Thus, an order by the Court enjoining the defendants from
using these documents would, in essence, haveractical consequences for the defendants or
anyone else for that matter. Therefore, becae#ber the defendants nor anyone else would be
harmed by entering an injunction, the Court finds thitfactor weighs in favor of the plaintiff.

D. The Public Interest

Finally, the public interest would not be sedvif the plaintiff's request for injunctive
relief were granted for several reasons. Fiisis‘in the public interest to deny injunctive relief
when the relief is not likelyleserved under law.” _Hubbard96 F. Supp. 2d at 203 (quoting

Qualls v. Rumsfeld357 F. Supp. 2d 274, 287 (D.D.C. 2005)); see 8smno Labs., Inc. v.

Shalala 158 F.3d 1313, 1326 (D.C. Cir. 1998) (“Thedi preliminary injunction factor, the
public interest, . . . is inextricably linked with the merits of the case.”). As the Court has
explained in some detail above, the plaintiff wilinaist certainly not succeed on the merits of his
case._SesupraPart Ill.A.

Second, “[t]he usual role of a preliminaryunction is to preservihe status quo pending

the outcome of litigation.”_Cobell v. Kempthormb5 F.3d 301, 314 (D.C. Cir. 2006) (quotation

omitted). Here, the plaintiff has not asserted thatstatus quo is at all threatened, for again,

there is no allegation of any imminent actionthg defendants with regis to the purported
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erroneous documents that the plaintiff seekbawee produced and amended. Thus, this factor
also weighs in favor of denying the pi&iff's motion for a preliminary injunction.

E. Balancing of the Factors

In analyzing the four factors discussed abavis, evident to the Gurt that the plaintiff
has not demonstrated why he estitled to immediate injutive relief. The two most
considerable factors in the preliminary injunction analysis—the plaintiff's likelihood of success
on the merits and the threat iafeparable harm to the plaintiff—weigh heavily in favor of the
defendants. Furthermore, the Court would het serving the public tarest by issuing a
preliminary injunction. Thus, balancing these fastleads the Court to the conclusion that the
plaintiff's motion for injunctiverelief must be denied.

V. Conclusion
“It frequently is observed that a prelimigainjunction is an extraordinary and drastic

remedy, one that should not be grantetess the movant, by a clear showiogrries the burden

of persuasion.”_Mazurek v. Armstron§20 U.S. 968, 972 (1997) (qirmy 11A C. Wright, A.

Miller, & M. Kane, Federal Practice and Procedure § 294&826t30 (2d ed. 1995)) (emphasis
supplied and footnotes omitted by the Supreme Court in Magufidie plaintiff in this case has
not carried his heavy burden pfoving that he is entitled to this extraordinary and drastic
remedy, and his motion for injunctive flimust therefore be denied.

SO ORDERED this 12th day of October, 2009.

REGGIE B. WALTON
Lhited States District Judge

" The Court issued an Order on October 5, 2009 consistent with this Memorandum Opinion.
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