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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

YOLANDA YOUNG ,
Plaintiff,
V. Civil Action No. 09-464 (RBW)

COVINGTON & BURLING LLP,

N e N N

Defendant.
)

MEMORANDUM OPINION

The plaintiff, Yolanda Young, brought tHeswsuitagainst the defendant, the law firm of
Covington & Burling, LLP("Covington™) asserting that the defendaitlated Title VII of the
Civil Rights Act of 1964, 42 U.S.C. § 2000e-2 (2006), the District of Columbia Human Rights
Act ("DCHRA"), D.C. Code § 2-1402.11(a)(1) (2006), and section D3&ie Civil Rights Act
of 1866, 42 U.S.C. § 1981 (2006yhen it allegdly discriminated against her based on her race
during her employment at Covington and then retaliated against her based on hemtemplai
about the purported discrimination. First Amended Complaint ("Am. Compl.") {1Thi4.case
is now before the Cou on the Defendant's Motion for Summary Judgngébéf.'s Mot.").
After carefully considering the partiesguments and the entire recoid this case, the Court

concludeghatthe plaintiff has failed to demonstrate a genuine issue of materialitaatespect

! In addition to the First Amended Complaint and the defendant's mot@@airt considered the following
submissions and their supportieghibits in rendering its decision: the Defendant's Memorandum ofsPanid
Authorities in Support of its Motion for Summary Judgment ("Def.'s Menhe Defendant's Statement of
Undisputed Material Facts in Support of its Motion for Summary Judgnigat.s Stmnt."); the Plaintiff's
Opposition to Defendant's Motion for Summary Judgment ("Pl.'s Qpfite Plaintiff's Statement of Genuine
Issues ("Pl.'s Stmnt."); and the Defendant's Reply Memorana@uagport of its Motion for Summary Judgment
("Def.'s Reply").
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to any of the six claims remaining in this lawghit would preclude the resolution of this case
by summary judgmerft Accordingly, the defendastnotion will be granted.
. BACKGROUND

The plaintiff isan AfricanrAmerican female. Am. Conmyf 7. She"graduated from the
Georgetown University Law Center in May 1995%fjth a C/C+ averagé.Def.'s Stmnt.  63.
In the years following her graduation from law school, from 1995 until 2005, Def.'s Mot.,
Exhibit ("Ex.") A at 4 (November 23, 2009 Deposition of Yolanda Young ("Young Depo.")
17:17-23:14) the"plaintiff has worked as a temporary contiastyerat 10 to 15 flifferent
law firms[,] performing document reviewsit each firm. Def.'s Stmrf.66. Shehas never
worked as an associdtea law firn{,] nor as a lawyer for the governmentf,ompany, or a
non-profit" organization Id. Y 65.

As noted above, Covington is a lamnf. Am. Compl. { 12. Its largest office, consisting
of approximately 1,000 attornegsid staff is locatel in Washington, D.C. Def.'s Stmnt. | Ih.
February 2005, after the plaintiff submitted an application to Covington for a positisiadt a

attorney—and only as a staff attorn&pung Il, 740 F. Supp. 2d at 23, n.5—Covington hired

2 The plaintifffiled her First Amended Complaint on August 21, 2009, allegingrseounts against the

defendant: @Gunt |, Discriminatory Job Assignment and Promotion; Count Il, Adverpadtand Effect of Jeb
Assignment Policy and NBronotion Policy; Count I, Discriminatory Treatment and Harassment; €idn
Retaliation; Count V, Wrongful Termination; Count VI, Discriminat@uybterfuge; and Count VII, Negligent
SupervisionSeeAm. Compl. 1 11456. On September 9, 2010, the Coistrdssed the plaintiff's negligent
supervision claim (Count VII)Young v. Covington & Burling LLP736 F. Supp. 2d 151, 143! (D.D.C. 2010)
("Young I'), and on September 21, 2010, the Court granted summary judgment to the defarttian
discriminatoryjob-assignment component of the plaintiff's dispafatpact claim (Count I)Young v. Covington

& Burling, LLP, 740 F. Supp. 2d. 17, 23 (D.D.C. 2010¥dung II"). Covington's current motion seeks "summary
judgment on Counts |, I, IV, V, VI, and tlremaining norpromotion claim in [Clount I1." Def.'s Mem. at 3.

3 The defendarg motion for summary judgment contains an appendix consisting of nusrexbibits.

Many of these exhibitare further subdividethto discrete component$or exampe, Exhibit A consists of excerpts
from the plaintiff's deposition and twenrtyur exhibits introduced during that deposition. For ease of referdrce, t
Court will cite these exhibits by the page number assigned by the'€elattronic docketystemard then identify
the nature of the cited material in a parenthetical



the plaintiff, who was employed as a staff attorney until August 2b®1.s Oppn, Ex. 3
(Affidavit of Yolanda Young ("Young Aff.") 1 7; Am. Compl. 1 7.

A. Covingtons antrharassment/antetaliationPolicies and Procedures

Covington's Policies and Procedures han#l@lains that the firm "strive[s] to provide
a work environment free of sexual, racial[,] or other unlawful harassmbef.'s Mot, Ex. Aat
45 (Covingtors Policies and Proceduredn relevant part, CovingtaPolicies and Procedures
provides:

All supervisory and management personnel and all lawyers are responsible for
ensuring adherence to the Fisnequal employment opportunity policy. They are
also expected to take immediate and appropriate action to prevent or stop any
racial harassment, sexuarassment or other improper harassment of employees
in the workplace of which they become aware, whether by Firm personnel or by
individuals outside the Firm. Any individual who violates the Frrequal
employment opportunity policy will be subject to appropriate disciplinary action,
up to and including termination.

Any employee who believes that he or she has been the subject of sexuabyracial
other unlawful discrimination, or the victim of sexual, racial or other unlawful
harassment, should bringet matter to the attention to any of the following: (1)
his or her supervisor, (2) the Chief Human Resources Officer, (3) the BExecut
Director, (4) the Managing Partner for Operations, (5) the ManagingelParfor
Legal Personnel, (6) the Office Director or (7) the Office Managinth®arf an
employee is dissatisfied with the action taken by one of these persons, the
employee may ask for an additional review of the matter by the Employment
Review Committee. Any such complaints will be investigatecorasnptly as
reasonably possible. Confidentiality will be maintained to the extent praatidal a
appropriate under the circumstances.

The Firm will not retaliate, nor will it tolerate any attempt at retaliation, against a
person who raises employment discrimination or harassment concerns in good
faith. Retaliation is a serious violation of the Fsnpolicy. Concerns about
attempted retaliation should be raised (and will be handled) in the same manner as
any other concern about equal opportunity.

4 The Court notes that the plaintiff's affidavit in support of her oppositidhe defendant's motion at one

point states she was hired by Covington in February 2007, Young 3farfl at another point states that her
employment commenced in February 20051 7. Despite this discrepancy, it is clear from the record in this case
that the plaintiff was employed by Covington from February 2005 to A@&p8s. Am. Compl. 1 8.



Id. Theplaintiff was aware of these policies and procedures.'dddbt, Ex. A at 13
(Young Depo. 60:8-60:17).

B. Covingtors staff attorney program

In 2005, Covington created a staff attorney program "to handle the review cbmlectr
documents in lage litigations." Defs Stmnt.  2."Five to ten staff attorneys wegenerally
assigned to a work room, where each had a desk and a computer on which to reviewcelectroni
documents."ld. 1 4. Although the number of staff attorneys employed by Covington varied
depending on the firm's workload, by June 2006, the number of staff attorneys had reached 102.
Id. § 2. That number fluctuated between 40 and 80 over the next two jgeaio new staff
attorneys were hired after February 2008. Béflem. 3. In the fourth quarter of 2009,
Covington decided to terminate the program, and by the end of 2009, after layiradfoff st
attorneys as the matters they worked on came to closure, the firm employed dafy 20 s
attorneys.Def.'s Stmnt. I 2. Twentytwo former staff attorneys moved to other positions within
the firm, eight to the lower paid project attorney position and fourteen to the positionaof se
staff attorney, which involved coordinating the work done by third-party conttach@ys.

Def.'s Mem. at 3. "In all, Covington hired 170 staff attorneys as part of the program in D.C.
[started] in 2005."Def.'s Stmntq 3. Not one of the 170 staff attorneys hired in the same staff
attorney program as the plaintiff, the program created in 2005, was ever ptdmtite position
of associate, counsel, or partner. Bdilem. at 16; Young Aff. I 15.

Applicants for staff attorney positions were required to be members of ttnetns
Columbia Bar and to have previous document revieveeapce. Def.'s Mot., Ex. C at 23
(December 16, 2009 Deposition of Patrick Davies ("Davies Depo.") 120:14FB#&)grades and

law school of an applicant for a staff attorney position were less importanpténaous



document review experiendd, (Davies Depo. 121:16-122:3), which was ascertained through a
review of resumesd. (Davies Depo. 122:8). The hiring criteria for staff attorneys was thus
unlike the hiring criteria for associates, which was "extremely elaboratesgaitbd.” Def.'s

Mot., Ex. D at 12 (Huvelle Depo. 44:18-19)ith a hiring process that beg with an on-

campus interviewprospective associaareevaluated on "analytic ability, . . . writing ability,
commitment to excellence in their work, willingness to work hard, collegiality,litieyao

work effectively with others, interest in the private practice of law, [a@pathility to
communicate."ld. at 1213 (Huvelle Depo. 45:186:4). Prospective associates also

evaluated as participants in a summer program befrg offered fultime employment at
Covington. Def.'s Mot., Ex. C at 38 (Davies Depo. 184:11-21).

In March 2005, Patrick Davies, a partner at Covington, was placed in chargestaiffthe
attorney program, but it wdke associates of the firm agssggl to the matters worked on by staff
attorneys who wergenerally'responsible for providing guidance to the staff attorneys and
overseeing the quality of the work producDéf.'s Stmnt{ 5. In 2006, the plaintiff was one of
several staff attorneyssigned to a litigation matter overseen by CaroRegd then an
associate at Covingtorid. 1 10; Young Aff. § 18. "For a period of time in 2006, [the] plaintiff
shared an office with, among others, staff attorneys Sarah Wittig, Vedatga, Kim Brown,
and Heidi Riviere." Dek Stmnt. § 7.

C. The plaintiffs requesfor training

On March 21, 2006, the plaintiff "overhead Ms. Natale discussing information given to
her andMs.] Brown by [Ms.Reid] regarding'the coding of documents for the docemh review
projecton which the plaintiff, Ms. Brown, and Ms. Natale were all working. Young Aff. § 58.

The plaintiff then emailed Ms.Reid, asking that ¢larifications] made ordocuments or office



policy" be communicatetivia group ¢]mail." I1d. § 59 In herreply to the plaintiff's email,

Ms. Reidacknowledgedhat she had "responded to some questions lately, but . . . thbeght
were justapplicable to those individuals' documentkl’ "Sometime later,id. § 60, the

plaintiff overheard othestaff attorneys discussing a "quicker, more efficient way of coding
documents,” which concerned her because staff attorneys were "evaluated" based on how
quickly they performed their work, id. When the plaintifin@iledMs. Reid about the additional
training shebelieved the "white staff attornéysad been given, M&eid responded within two
minutes and suggested that the plaintiff comlegiooffice. Defs Stmnt. § 12Defs Mot., Ex. A
at 16 (Young Depo. 70:14-20At the plaintiff's requests. Reidthen providedhe plaintiff

with the codingtraining. Young Aff. § 60; Def.'s Stmnt. { 1Bef.'s Mot, Ex. A at 17 (Young
Depo. 74:6-74:9).

D. The Wikipedia incidenthe plaintiffs complaint to Pat Davie®ncerning the
incident, and Mr. Davies' response

According to the plaintiffon December 9, 2005, one white, female staff attorney began
reading"aloud . . . racial slurs and their definitions from a Wikipedia page.” Young Aff. 1 27,
30, 31. The slurallegedlydisparagedHispanics, Asians, blacks, and bi-racial grougs."|
30. After unsuccessfully attempting "to block out the conversasioa'was hearing, the
plaintiff heard the offending staff attorney ask if anyone knew the meanihg oford 'hapa’’

Id. 11 3233. Receiving no answer, the staff attorney who had asked the question volunteered
that she believed "it was the Haw[ai]ian equivalent of the wogdier.” 1d. § 33. While these
comments were being madke plaintiff exchanged eails with another AicanrAmerican staff
attorney Heidi Riviere regarding what waleing saigdDef.'s Stmnt. 20, esails that she

decided to save because she "knew that if [the staff attorney reading thealldsise such a



word and not draw any admonishments fromdweworkersl,] this type of outburst would likely
become routine,” Young Aff. § 38. Andyesasserts #t "it did' become routineld.

More thanthreemonths later, on March 23, 2006tea learning from a fellow staff
attorney that a supervisor had referred to the work room in which she worked asladsatja
Young Aff. { 53 the plaintiff emailed Mr. Davies and expressed her belief that the number of
people assigned to the work room wpsoblematic; Def.'s Stmnt {{] 1617. The plaintiff
explaired in her amail to Mr. Davies that she believed theliques had formed within the
group of staff attorneys assigned to her work room, which she asserted resudtétinof
teamwork! Id. 1 17. As proof of the existence of cliques within the work room, she pointed to
the fact that some of the staff attorneys had discoveréaister way to code documefitsut had
not shared that method with hdd.; seesupraat 5

In her March 23, 2006 eail to Mr. Davies, the plaintiff also made referetwéone . . .
occasiorl' whena white staff #orneyhadread aloud a list of st slurs from the website
Wikipedia, Def.'s Mot., Ex. A at 54 (March 23, 2006 e-mail chain between Yolanda Young and
Pat Davies ("March 23, 2006 Daviesnail chain")),and explained that as a person of color, she
had found this offensiveDef.'s Stmnt{[ 1819. The plaintiffs exact words to Mr. Davies
were

| am posed with the challenge of having to share a room with a group of people

who talk incessantly. Often the chatter is benign; however, it has on occasion

veered into inappropriate terrairsome sexually overt references and on one
unfortunate occasion a staff attorney was reading aloud a host of derogkésry |

based on different racial stereotypes. As a persorcotdr, | found this

particularly offensive.

Def.'s Mot., Ex. Aat 54("March 23, 200@aviese-mail chain’). Six minutes after receiving the

plaintiff's email, Mr. Davies asked the plaintiff to meet hirmmediately! 1d. The plaintiff

observed that Mr. Davies was visibly "angry" and "upset" upon hearing about kit



incident. Def.'s Mot., Ex. A at 21 (Young Depo. 89:9-89:14). Davies told the plaintiff that
he would fire the employee who heshdthederogatory slurs, but the plaintiff asked that he
insteadsimply move that staff attorney to a different work room. Bé¥lem. at 5Def.'s Mot.,
Ex. C at 5 (Davies Depo. 18:19-19:9ef's Mot., Ex. C at 8 (Davies Depo. 31:4-31:19). Mr.
Davies met with Sarah Wittig, the staff attorney wiaal read the Wikipedicommentsaloud,
and informed her that her conduct was "stupid" and that she would be fir@daf sonduct
occurred again. Def.'s Mem. at Bls. Wittig wasthen moved to a new work rodimat same
afternoon.ld. at 6.

The next day, March 24, 2006, Mr. Davies met with all of the staff attorneys and, after
reading them the firta policy on racial harassment, informed them that harassment would not be
tolerated.Id. At the conclusion othis meeting Mr. Davies told a story about a pet monkey he
and his siblingdad asa child. Defs Mem at 12, n.1; Young Aff. { 106. Although the plaintiff
maintains thathe manner in whicMr. Daviestold thestory was inappropriate and racially
chargedecause, she believes, he analogthednonkey to a staff attorney at Covington, Young
Aff. 11 107109, the defendant asserts the story was told by Davies to convey that no excuses
would be tolerated for harassment, Def.'s Mem at 12, Thé. plaintiff maintainghat she
"complained about this incident to Ms. Jessica Charles Turner and told her hahénddto
believe] that a Covington partner was unaware of the offensiveness of equatngey o a
black person." Young Aff. § 110.

E. Staff attorney evaluations and bonuses

In January or February 2006, almost a year aftebeganher employment with
Covington, the plaintiff was given her first evaluation. Young Aff. 'Xdovington awarded

bonuses in 2006 based on the total number of billable hours recorded by each staff attorney



[during the previous yeal] Def's Mem. at 23.The plaintiff received a favorable review from
Mr. Davies, andherefore was given thrmaximumbonus for which she qualified, approximately
$9,000. Young Affff 1415;see alsad. 1 22. According to the plaintiff, Mr. Davies told the
plaintiff that her billable hours and her evaluations were among the bkstfatt. Id. § 22. In
addition to the bonus, the plaintiff was also given a $23a0éry increaseld. 1 22.

The following yeg 2007, Covingtordecided to basthe bonuses fats 54 staff
attorneys it employed at that time on the ratings they received from the assapatessg the
document reviews to which the staff attorneys were assigneds Meim. at 2324. Mr. Davies
implemented this change in policy after concluding that overtime pay was sfficie
compensation for staff attorneys who worked a high number of houtbattbursbased
bonuses might create a disincentive for staff attorney efficielacyat 24. The plaintiffdid not
receive any high ratinger her performance in 200Bef.'s Mot., Ex. A at 94-95 (December 19,
2006 Evaluation), and her bonus of $5,000 fell at the low end of the bonuses awarded to staff
attorneys.ld. However the plaintiff didreceiveanother $2,500 raise. Def.'s Mot., Ex. A at 30
(Young Depo. 142:18-143:10).

F. Accusations of overbilling

Mr. Daviessent the plaintiff an-enail on October 17, 2006, in which he expressed his
beliefthat she had worked from home on a weekend day for over five hours in violation of the
billing policy for the case on which she wassigned Young Aff. § 161; Def.'s Mot., Ex. M at
576 (Ball Decl., Ex. H (October 17, 2006 e-mail chain between Yolanda Young and Patrick
Davies)). In that same-nail, Mr. Davies informed the plaintiff that he had checked
timesheet against the data on her entry keycard and "discovered that on two ocshsjdred]

come in a half hour after the time [she] had recorded on [her] timesh&riig Aff. I 165.



The plaintiff committed to being more precise in her billing entries and did not object to M

Davies reducing her overtime request for the pay period at issue by two hefi's M@m. at

25; Def.'s Mot., Ex. M at 576 (Ball Decl., Ex. H (October 17, 200&ad-chain between

Yolanda Young and Patrick Davies)). However, the plaintiff maintains that Mr. ©ancMs.

Reid inaccurately believed that she was overbilling in October 2006. Young Aff. {1 161, 162.
"[1] n Octoberof 2006[,]" the plaintiff wert to Ms.Reids office and shared her belief that

"the way in which [MsReid| handled thdtime reporting] matter was not the way [the plaintiff]

believed [Ms Reid had] ever handled the matter in the past with white staff attorneys.’s Def.'

Mot., Ex. Aat 10 (Young Depo. 46:10-47:1The plaintiff asserts that she viewed her

discussion with MsReidas a report of discrimination and that NRgid did not remedy the

situation. Id. (Young Depo. 47:6-47:15). The plaintiff contends that the "tone" oDidvies e-

mail and the fact that M&eidhad, allegedly, falsely reported Her violating the billing policy

in regard to weekend work, indicated to her that they were only interested in itinglrlses, and

that this caused her to be "even more upset and stresseeljbydrk environment.” Young

Aff. § 171. The plaintiff did not, however, seek additional review of the matter. Def.'s Mot., E

A at 10 (Young Depo. 47:16-47:19).

G. The plaintiffs termination and application for reemployment

BecauseCovington did not have enough document review work for all of its staff
attorneysijt terminated eight staff attorneys on August 14, 2007. Def.'s Mem. at 7. Tdlese e
staff attorneys were selected for termination on the basis of (1) evaluationassociates who
worked with the staff attorneys, and (2) hours bill&tl. The eight attorneys terminated "were
the ones who ranked lowest in terms of either performance or hours, or the combination of

performance and hoursltl. Associates rated the staff attorneys on a scab@eto three, id.,

10



with three being the worst possible ratiDef.'s Mot., Ex. D at 18 (Huvelle Depo. 72:8-20)f O
the 65 staff attorneys evaluated on this scale, the plaintiff had the 64th woostraerte
evaluation. [@f.'s Mem. at 7.The plaintiff was terminated based on her low performance
ranking. Id.

Several months later, on March 31, 2008, the plaintiff contacted Covisgékmg
reemploymentbut was not rehiredld.; Young Aff. 1 195-196. Covington had available
staff attorney positions at that time, and has not hired any staff attorneggstsan date Def.'s
Mem. at 7.

H. The plaintiffs other allegations a@fiscrimination

In addition to the Wikipedia incident, her request for training, Mr.i€&amonkey story,
theoverbilling accusationsher evaluations and bonuses, and her termination, the plaintiff
alleges other instances of disparate treatmentimedminatory harassmengeeAm. Compl.

35. These allegations include clairtieat Mr. Davies and other Covington partners and
associates "communicated viarfail] and phone with white staff attorneys more often than they
did with black staff attorneys," id. § 35a; that Mr. Davies and white Covington artner
socialized with white staff attneys more than they did with black staff attorneys, id.  35b; that
white partners "took more of an interest in cultivating the careers of waitebrneys, id{

35c; that a white staff attorney downloaded a program that allowed her to monidoglaer

home through video streaming on her Covington computer, and that, upon seeing this video
stream, another white staff attorney motioned his head toward the plaadtdin@ther black

staff attorney, saying[the dog] looks like thent,id. { 35d; tlat the plaintiff saw an-mail

string between two white staff attorneys containing derogatory languge black staff

attorneys, id. § 35e; that, after a black staff attorney "complained about aiangotold air in

11



one of the workrooms|, a] whiteadt attorney screamed at the black staff attorney, relating her
heritage to her temperature discomfoid,"] 35f; that a white staff attorney had used a tone
during a meeting whichuggested thdbeing black was undesirable,” §i35g;that the plainff
overheard a white stafittorney tell a white associdfgat one of the black staff attorneys
"doesn't know any better," which the plaintiff understood "to mean that the blfckitstaney
lacked some cultural, social, or intellectual insight besad$er race or ethnicityid. 1 35h;

that the plaintiff overheard a white staff attorney mimicking "the tone p@eck pattern of [a]
black employee,ld. 1 35i;and that white staff attorneys "used racially charged language when
discussing black peopl' often referring to Africaimericans as'those peoplé€,id. T 35j.
According to the plaintiff, she complained about some of this conduct and the prshkemas
having with the staff attorneys Deborah Charles Turng manageat Covington, even

though she didhhecessarily believinat Ms. Turnewas going to remedy them. DsfMot.,

Ex. A at 910 (Young Depo. 44:20-45:4). The plainatsocontends that she complained to Ms.
Reidand Mr. Davies in March 2006 about the fact that whitenpastand associates socialized
with white staff attorneymore than black staff attorneykl. (Young Depo. 48:18-49:17). She
represents that sheas dissatisfied with their resposséut did not seek further review of this
issue. Id. (Young Depo. 50:9-50:12). The plainté€knowledges that shikd not complain

about the conduct identified in subparagraphs c, d, e, f, g, h, or i of her First Amended
Complaint admitting thashe brought this conduct to the attention of "no ote.'(Young

Depo. 50:13-53:21).

° The Court notes that the plaintiff refers to Ms. Turner by two diffenrantes in two different filingsSee

Def.'s Mot., Ex. A at 90 (Young Depo. 44:2@5:4) (stating that she complained about staff attorney conduct to
Deborah Charles Turner); YoundfAf 110 (asserting that she expressed dismay to Ms. Jessica Chanles Tur
regarding Mr. Davies' monkey story).

12



1. STANDARD OF REVIEW
UnderFederaRule of Civil Procedure 56, summgndgment is appropriate where the
pleadings, the discovery and disclosure materials on file, and any affidavitstblabthére is
no genuine disputas to ag material fact and the movant is entitled to judgment as a matter of
law." Fed. R. Civ. P. 56(a). "[A] material fact is 'genuine’ . . . if the evidencelisthat a
reasonable jury could return a verdict for the nonmoving party" on an element cithbased

on that fact Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). When ruling on a Rule

56 motion, the Court must view the evidence in the light most favorable to the nonmoving party.

Holcomb v. Powell, 433 F.3d 889, 895 (D.C. Cir. 20@fting Reeves v. Sanderson Plumbing
Prods., 530 U.S. 133, 150 (2000)). The Court must therefore draw "all justifitdslences” in
favor of the nonmoving party and accept the nonmoving patytience as truédnderson, 477
U.S. at 255. The nonmoving party, however, cannot rely on "mere allegations or d8uigs,"
v. Gould, 286 F.3d 513, 517 (D.C. Cir. 2002) (quoting Anderson, 477 U.S. at 248) (internal
guotation marks omitted), because "conclusory allegations unsupported by factwail dadt

create a triable issue of facPub. Citizen Health Research GrpHEDA, 185 F.3d 898, 908

(D.C. Cir. 1999) (internal brackets and quotation marks omitted). Indeed, to withstand a
properly supported motion for summary judgment, the nonmoving partyaneisnaterials in
the record—such as depositions, documents, or declarations—andtbhabthe materials cited

establish a genuine dispudEmaterial fact SeeFed. R. Civ. P. 56(c)(1)(A)B). Finally, a

supporting or opposing affidavit "'must be made on personal knowledge, set out facts that woul

be admissible in evidence, and show that the affiadeclarants competent to testify to the

matters stated.” Fed. R. Civ. P. 56(c)(4). If the Court concludes that "the nonrpaktyngas

failed to male a sufficient showing on an essential element of her case with respect to wehich sh

13



has the burden of proof," then the moving party is entitled to summary judgment. Celgiex C

v. Catretf 477 U.S. 317, 323 (1986).
1. LEGAL ANALYSIS®
The plaintiff'sFirst Amended Complaint contains numerous allegations of employment
discriminationin violation of Title VII, the DCHRA, and § 1981. "In addressing employment
discrimination claims undgthe DCHRA and § 1981], courts look to the jurisprudence

surroundig Title VIL." Burt v. Nat'l Republican Club of Capitol Hill, No. %1911, 2011 WL

6097981, at * 4 (D.D.C. December 8, 2011) (citing case® als&/atel v. Alliance of Auto

Mfrs., 627 F.3d 1245, 1246 (D.C. Cir. 201Ditle VIl makes it unlawful fo an employer "to
fail or refuse to hire or to discharge any individual, or otherwise to discrienagatinst any
individual with respect to [her] compensation, terms, conditions, or privileges of ynmgit
because of such individual's race.” 42 U.S.C. § 2@0a8g4). "Title VII prohibits both

intentional discrimination (known as 'disparate treatment’) as well as, in sse® practices

6 In its reply in support of its motion for summary judgment, the defienstates that the plaintgf

opposition "suffers" from a "serisuwlefect[]" because it "blatantly disregards the requirements of Locall [Rule
7(h)." Def's Reply at 1.The defendant argues that "all of the undisputed facts set out by Gavimgl therefore
be deemed admittedIt. Local Civil Rule 7(h) provides that

[a]n opposition to [a summary judgment] motion shall be accompanied by a sepaneitee c
statement of genuine issues setting forth all material facts as to iviia@dontended there exists a
genuine issue necessary to be litigated, which shall include references artthefghe record
relied on to support the statement. . . . In determining a motion for summadammént, the court
may assume that facts identified by the moving party in its stateofematerial facts are
admitted, unlessugh a fact is controverted in the statement of genuine issues filpgdsiton to
the motion.

Similarly, when a party "fails to properly address another party's msseftfact,” Federal Rule of Civil Procedure
56(e)(2) provides courts the ability to "consider the fact undisputgulifposes of the motion.” Fed. R. Civ. P.

56(e). Rule of Civil Procedure 56, however, makes clear that a movasttghaw that it is "entitled" to summary
judgment, Fed. R. Civ. P. 56(a)35(e), suggestinthat a court must always evaluate whether summary judgment is
warranted for the moving partythus, even if the Court were to deem all of the facts set forth in thedaefen
Statement of Undisputed Material Facts as admitted by the plaintiff, thé Wauld neertheless need to engage in

an analysis of whether those facts entitle the defendant to judgmentasteaahlaw. When considered in
conjunction with the general judicial preference for resolving déspan their merits, this duty to undertake an
analsis of the record counsels against deeming the facts set out by Covasgidmitted by the plaintiff.
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that are not intended to discrimindet in fact have a disproportionately adverse effect on

minorities (known a&isparate impact’).Ricci v. DeStefano557 U.S. 557, , 129 S. Ct.

2658, 2672 (2009).Because the plaintiff's claims are premised on several different theories of
recovey, the Court will examinén turneach of thesix counts at issui@ this case SeeDef.'s

Mem. at 23 (identifying the counts remaining in this litigation and the challenges raised by the
defendant's motion).

A. The plaintiffs discriminatory job assignment and promotion clai@msunt 1)

In Count | of her First Amended Compigithe plaintiff maintains that Covington's
policies and practices for attorney assignments and promotions discriragatest black staff
attorneys. Am. Compl. 11 118-11%Wherethere is no direct evidence of discrimination, courts

apply thefamiliar burdenshifting framework oMcDonnell Douglas Corp. v. Green, 411 U.S.

792 (1973).SeeCalhoun v. Johnson, 632 F.3d 1259, 1261 (D.C. Cir. 2011). Accordingly,

because thplaintiff has not adduced direct evidence of discriminaseeyVatel, 627 F.3d &
1247 (noting that direct evidence of discrimination exists when "a statemetself. shows
racial or gender bias in the [employment] decision” alleged by the plamb# tiscriminatory

or retaliatory), the Court will employ tiidcDonnell Douglasramework In accordance with

McDonnell Douglasa plaintiff alleging discrimination in employment bears the burden of

establishing a prima facie case of discriminatitidnder McDonnell Douglas, a common

element of a prima facie case for both dispara@ment discrimination and retaliation is thus
the requirement that [the] plaintiff suffered 'some form of legally caiptézadverse action by

the employer."Lester v. Natsigs?90 F. Supp. 2d 11, 20 (D.D.C. 2003) (quoting Brown v.

Brody, 199 F.3d 446, 452 (D.C. Cir. 1999)An adverse action is "a significant change in

employment status, such as hiring, firing, failing to promote, reassigrwii significantly
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different responsibilities, or a decision causing a significant changmgfits." Douglas v.
Donovan, 559 F.3d 549, 551-52 (D.C. Cir. 2009). And this Court has previouslyiratete
plaintiff did not suffer an adverse employment action in regard to her Iieicause she applied
for only the positionof staff attorney—the position for which she was hireBeeYoung Il, 740
F. Supp. 2d at 23 ("Therefore, because the defendant hired the plaintiff for the only position for
which she sought employment, the Court finds that no adverse employment actieud rfesort
that decision.”) Acoordingly, the plaintiff is unable to make out a prima facie case of
discriminatory job assignment and judgment on ¢hagm must be entered in favor of the
defendant as a matter of ldw.

Similarly, the satisfaction of a prima facie case of discriminataiiyre to promote
requires a plaintiff to show:

that [s]he is a member of a protected class; that [s]he applied and was qualified

for the promotion at issue; that despite [her] qualification, [s]he wasedjeand

that, after [her] rejection, the position remained open and the employer cdntinue
to see applicants who were no more qualified than [the] plaintiff.

! The Court is familiar withthe Circuit's opinion iBrady v. Office of the Sergeant at Arn&20 F.3d 490
(D.C. Cir. 2008), which makes cleaiath

in a Title VII disparatdreatment suit where an employee has suffered an adverse empioyme
action and an employer has asserted a legitimatediseriminatory reason for the decisjahe
district court need netand should net-decide whether the plaintiff actually made out a prima
facie case undevicDonnell DouglasRather, in considering an employer's motion for summary
judgment or judgment as a matter of law in those circumstancesdijsthiet court must resolve
one central question: Has the emye produced sufficient evidence for a reasonable jury to find
that the employer's asserted fdiscriminatory reason was not the actual reason and that the
employer intentionally discriminated against the employee on the blas&ce, color, religion,

se&, or national origin?

Id. at 494(emphasis in original) The District of Columbia Circuit has thus established two prerequisitéise
application ofBrady: first, the finding of an adverse employment action; and, secondptpyer's articulatioof
a legitimate, nondiscriminatory reason for the adverse employment.aétgmordingly, because the Court has
determined that the plaintiff did not suffer an adverse employment actien she was hired as a staff attorney,
granting summary judgment dime basis of the plaintiff's failure to satisfy the prima facie-eas®e element being
the demonstration of an adverse employment aetibmes not contravene the Circuit's instructioBiady.
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Lester 290 F. Supp. 2dt 20 (citing McDonnell Douglas, 411 U.S. at 8Q2ke alsd/alentino v.

United States Postal Seré.74 F.2d 56, 63 (D.C. Cir. 1982) (setting forth the prima fease

factors necessary to establskiscriminatory refusal to promote claim)

The plairiff's failure to promote clainfiails becauséhe record does not show that the
plaintiff ever appliedfor, or was quified for, a promotion to a non-staff attorney position.
Rather, the plaintiff's own affidavit merely asserts that she exprdeseeésire to be promoted
and was told that this was not possilfiee, e.g.Young Aff. {{ 15, 16, 68The plaintiff assds
that "[a]t the time [she] was hired, [she] believed that [she] could be promdted.'7. Her
deposition testimony, however, reveals tihad belief appears tbave been based on her own
assumptions and nothing conveyed to her by Covington:

Q. Whenyou were interviewed . . . the position of staff attorney was described to

you; correct?

A. Correct.

Q. And you were told that there was no promotion prospects related to the

position of staff attorney; weren't you?

A. I don't recall that.

Q. . . . You don't recall being told that there was any possibility of your being

promoted to a staff attorney; were you?

A. No.

Q. You don't recall one way or the other; is that your testimony?

A. Correct.

Def.'s Mot., Ex. A at 8 (Young Depo. 36:2-2The plaintiffacknowledges that she was clearly
advised later byvr. Davies that hepromotion from the staff attorney positiaras not a
possibility. Specifically, the plaintiff explains that while meeting with Mr. Davies in eadya2

to receive her bonus she "expr$her] desire to be promoted and asked [him] how this could
happen. While [she does not] remember his exact words, [she does] recall leaviting wit

impression that promotion was not a possibility.” Young Aff. fis&®; alsad. 1 16 (after other

staf attorneys inquied about promotions, "Mr. Davies would immediately dismiss the notion
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that staff attorneys could be promotedideed, the plaintiff's own complaint states that "[i]t
would have been futile for [the p]laintiff and others similarly situated to her ty &uphn
associate position,” Am. Compl. § 128, which confirms thansher appliedor a promotion.

At best, thenthe plaintiff's own affidavit shows thaheexpresed her desire to be promoted.
Moreover, it is undisputed that no staff attorney who was employed through the statatt
program created in 2005 was ever promoteghtassociatgosition, Young Aff. 15 ("During
my tenure at Covington, no staff attorney from our group was promotsee'gls®ef.'s Mem.
at 1718 ("It is undisputed that none of the 170 staff attorneys hired in the same program as the
plaintiff—whether white, Asian, Hispanic, or Africakmerican—was promoted to a position as
association, counsel, or partner."), which corroborates the defendasttgashat itdid not
promote staff attorneysAccordingly, the plaintiff has not demonstrated the existence of a
genuine issue of material fact with respect tohHating applied farandbeing qualifiedfor,
promotion from staff attorney to associatehe defendant is therefore entitled to summary

judgment on the nonpromotion component of Count | of the First Amended Confplaint.

8 Again, the Court is well aware of the Circuit's holdindradyand its instruction to discount the prima

facie case at the summary judgment ste@ady, 520 F.3d at 494. But, much like the plaintiff's discriminatory job
assignment claim, the Court finds an adverse employment actiondaskhre plaintiffhas not shown that she ever
actuwally applied for a promotion. In any evertetCircuit hasautioned thagéstablishinga prima facie case is not
onerous.Brady, 520 F.3d at 494 n.2. The Court will therefore assdionghe sake of engaging inrBxadyanalysis
that theplaintiff's expressedesire to be promoted, Young Aff. 15, amounteant@pplication for a promaotion.

The Court will further assume that Covington's argument that it did notopecstaff attorneys can be read as the
articulation ofa legitimate, nondiscriminatory reason for not promoting the plaiatif that the tw&rady
prerequisites have thus been satisfied. The question then becomes Wigettheintiff has produced sufficient
evidence from which a reasonable jury could determine that Covingtoros feasot promoting the plaintiff was a
pretext for discriminationBrady, 520 F.3d at 494. On the record before the Court, the answer to this question is
that Covington's explanation was not pretextaalthe plaintiff herdf admits that no staff attornefiged undethe
2005 program were ever promoted. Young Aff. § 15.
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B. The plaintiffs claim that Covingtda nonpromotion policy haal disparate impact on
African-AmericansCount Il)

In Count Il of her First Amended Complaint, the plaintiff contends that Covington's
"policy and practice banning the promotion of staff attorneys ha[d] an adverse ongaatk
attorneys in violation of Title VII and ha[dhe effect ofviolating the provisions of the
DCHRA." Am. Compl. 1 126.The plaintiff asserts that "[m]inorities magip a
disproportionate number of staff attorneys who would have been in contention for a promotion in
July of 2007," PI's Opp'n at 1, and that

[blecause the number of blacstaff attorneys [wa] disproportionate to the

number of white staff attorneys and given the comparatively lower total mumbe

of black lawyers nationally and locally and given the comparatively lower total
number of lawyers practicing with [the d]efendant as partners, counsel, or
associates, [the d]efendant's nonpromotion policy disproportionately impact[ed]
blacks.
Am. Compl. § 29emphasis omitted) The defendant, on the other haadjueghatthe
plaintiff's attempt to base hprima facie case of disparate impact on a comparison of the
percentage of Africahmerican staff attorneysmployed by Covingtoto the percentage of
African-Americans employed as associates, counsel, or partners is improper urtdey exis

disparate impagurisprudence.SeeDef.'s Mem. al8-19(citing the Supreme Court's analysis of

employee qualifications iWards Cove Packing Co. v. Antonio, 490 U.S. 642 (1988)

explained below, the Court agrees with the defendant.

"Under the disparatenpactstatute, a plaintiff establishes a prima facie violation by
showing that an employer uses 'a particular employment practice that aalisparate impact
on the basis of race . . . Ricci, 557 U.S. at __, 129 S. Ct. at 2673 (quoting 42 U.S.C. 8§ 2000e-
2(k)(1)(A)(1)). In other words, a plaintiff alleging a disparate impact claim "must first identify

the specific employment practice that is challengaddthen "must establish causation; 'that is,
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the plaintiff must offer statistical evidenoéa kindand degree sufficient to sidhat the

practice in questiohas caused the exclusion of applicants for jobs or promotions because of

their membership in a protected group.™ Onyewuchi v. Mayorkas, 766 F. Supp. 2d 115, 130

(D.D.C. 2011) (quoting Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 994 (1988))

(emphasis added)rhe plaintiff's evidence of causation "must establish that the employment
practice 'select[s] applicants for hire or promotion in a . . . pattern sigrilfichfferent from

that of tre pool of applicants.Onyewuchj 766 F. Supp. 2d at 130 (quotiAtbemarle Paper

Co. v. Moody, 422 U.S. 405, 425 (1975¢e alscCarpenter v. Boeing Co., 456 F.3d 1183,

1196 (10th Cir. 2006) (explaining that the statistics offered to support causation "nmetate. .
to the proper population. . . . The essential requirement is that the [statistiaalpdeern those
persons subject to the challenged employment practi&dit v. Potter, 276 F.3d 1118, 1123
(9th Cir. 2002) (noting that"[kle fird step in a statistical analysis is to identify the base
population for comparison.”). Simply puhe plaintiff must produce statistical evidence from
which a reasonable jury could determine that Covington's nonpromotion palisgdhe
statistical diparity in questionseeWatson 487 U.S. at 997 (explaining that the "ultimate
burden of proving that discrimination against a protected group has been caused bica spec
employment practice remains with the plaintiff at all time©hyewuchj 766 F. Supp. 2d at
131 (explaining that "causation is established through statistical evidewb&h she has failed
to do.

It strikes the Court that the plaintiff created a nearly insurmountasitéor herself in
aiming herdisparate impact challengethe defendant's nonpromotion policy, as there is no
statistical datahatcan show thaCovington's nonpromotion policy adveng@hpacted African

American staff attorneysThis is because no statistical comparisons can be drawn between
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"those persons bject to the challenged employment practice.” Carpeabé F.3d at 1196

(10th Cir. 2006).Specifically, no statistical disparity exists between white staff attorneys who
were promoted and black staff attorneys who were promoted because not onerpersatihér
group (orfor that matteany other racial group) was eyaomoted. Accordingly, the
nonpromotion policy did not independendigiversely impact Africahmericansas a group
rather, it adversely impacted staff attorneys. The plaintiff'sclaim that the defendant
"relegates its black attorneys to its lowest rung of practicing attolnyeysnsigning their

majority to earning less money, performing less challenging work, angimmjess opportunity
for professional growth,” Am. Compl. § 1, must take into account the hiring prattates
"Iincreased the number of staff attorneys it employed in [its Washington, Di¢&] off .

coinciding with the largest number of black attorneys [Covington] had ever hired," émpIC

1 22. Indeed, thelantiff's own complaint seems to recognize a connection between the hiring
criteria utilized by the defendant to fthie positions ints staff attorney program, the
nonpromotion policy, and the number of AfricAmericans employed as staff attornegeeid.

19 22, 27, 28. Consequently, to meet her prima taseburden of "offer[ing] statistical
evidenceof a kind and degree sufficient to show that the practice in question has caused the
exclusion of applicants for jobs or promotions because of their membership in a protected

group,"Watson 487 U.S. at 994, the plaintiff would, it seemsedto produce statistical

9 The record reflects that the defendant promoted individuals from lpegitions to the position of

associate on three occasions. Joe Kressepromoted from the position of litigation specialist to the position of
associate "years before" 200SeeDef.'s Mot., Ex. C at 334 (Davies Depo. 165:168:10). Eric Phelps was
promoted from the position of paralegal specialist to associate's Diett., Ex. D at 15 (Huvelle Depo. 565G:5).
And an AfricanAmerican woman (whose name is not disclosed in the record) was pobfrarin the position of
contract attorney to associate in the defendant's New York officat 15 (Huvelle Depo. 54:185:4). These
promotions are of no significance to the plaintiff's claims, howevest, fire plaintiff's claim is that it is the
position of staff attorney to which the defendant "systematically ridegaAm. Compl. § 1 AfricaAmericans, and
the plantiff concedes that this prograwas not created by the defendant until 20851 18. Second, none of these
promotions were from the position of staff attorney. Thus, bechagadintiff's disparate impact claim focuses on
staff attorneys who "wouldPl.'s Opp'n at 1, have been eligible for promotion in 2007, the Court neéaka into
account individuals who never held the position of staff attorney.
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evidence demonstrating that Africémericans who were qualified for and applied for associate
positions were nonethelelsed as stafattorneys rather than associates in greater numbers than
whiteswho also tendered applications for employment as assaciatesher words, the

pertinent statistical comparison would demonstrate that Afidgarricans, more so than whites,
who sought and were qualified to be associates bore the brunt of the nonpromotion policy
because thewerehired as staff attorneys mumbers disproportionate to the number of similarly
situated white attorneysBeginning with the nonpromotion policy ignores the first half of the
equation, which is the defendant's hiring practices #tabrding to th@laintiff, resulted in
African-Americansbeing subjectetb the nonpromotion policy in numbers disproportionate to
the number of whitewho were alssubjected to theamepolicy. At no point during this

litigation, however, has the plaintiff producstatistics that speak to the hiring practices used to
compose the defendant's pool of staff attorneys ineligible for promotion.

As the foregoing indicates, the Court is of the opinion that, for her disparate ingact ¢
to be successful, the plaintiff's evidence must have included an evaluation ointyefactices
used by the defendant in recruiting and hiring the staff attorneys whdheersubjected to the
nonpromotion policy. Nonetheless, the Court is satisfied that the plaintiff hasieteatif
employment practice used by the defendant that allegedls Hesgpparate impaetthe
nonpromotion policy.SeeOnyewuchj 766 F. Supp. 2d at 131(explaining how the 1991
amendments to Title VII altered what a plaintiff must show to idethigychallenged
employment practice). Accordingly, the Court must examine the statistical exittext the
plaintiff offers in support of her claim that the defendant's nonpromotion policy caused the

statistical disparity she has identified as the basis for her disparate impact cla
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Rather than focusing on the hiring practices used by the defendant to buddf its st
attorney program, the plaintiff simply contends that]inorities make up a disproportioeat
number of staff attorneys who would have been in contention for a promotion in July of 2007."
Pl.'s Opp'n at 1. Here, again, the plaintiff's statistical eviderftamied The plaintiffmerely
offersastatistical comp@son between the percentage of Africamerican staff attorneys
employed by the defendant and the percentaddrimian-Americans employed by the defendant
in the positions of associate, counsel, or partner in support of her claim that the d&fetefant
attorney nonpromotion policy adversely impacted Afridgamericanswithout taking into
account thelifferent and more rigorous qualifications necessary for selection to Covington's
non-staff attorneypositions. SeeAm. Compl. at 7 (including a chart reflecting the distribution of
practicing attorneys at Covington in the years 2005, 2006, 2007, and 2008). \iglstatistical
disparitywasdeemedsufficient to allow the plaintiff's nonpromotion disparate impact ckaim
survive the defendant's Rule bY6) challengeseeYoung |, 736 F. Supp. 2d at 163, at this
stage of the proceedingsherethe defendant has moved for summary judgment, the plaintiff
must do more than point to a statistical disparity; the plaintiff mddtice evidence from which
a jury couldreasonably find that Covington's honpromotion potiaysedadverse consequences
for African-Americans The Court mudgthereforehoneits attentionon the "kind and degree" of
the paintiff's statistical evidenceWatson 487 U.S. at 994. Andh evaluating the statistical
evidenceofferedby the plaintiff as proobf causationit is clear thathe statistical evidence need
not take into account "every conceivable factor relevant to a (high level) poordetision' . .

[,] but 'the minimunobjective qualifications necessary for one to be eligible for promatigst

be considered."Valenting 674 F.2d at 68 (quoting Davis v. Califano, 613 F.2d 957, 964 (D.C.

Cir. 1980));see als®Anderson v. Zubieta, 180 F.3d 329, 342 (D.C. Cir. 1999is true that in
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order to eliminate the most common nondiscriminatory explanation for a disphadly of
gualifications—a plaintiff's prima facie case must take into account the 'minimum objective
gualifications' for the position at issue." (QuotiBggarv. Smith 738 F.2d 1249, 1274D.C.

Cir. 1984)))!° The plaintiff's failure to "grapple with the qualifications" required to fulfill the
responsibilitiesof astaff attorney ascompared to the qualificatiomgcessary tperformthe
responsibilities of Gvington's associates, counsel, and partigetftal to her case.Valenting
674 F.2d at 67.

The record contains ample evidence of the differentgeponsibilitiesundertaken by
staff attorneys and the defendant's other attorney workfdéiicst, the plaintiff acknowledges
that staff attorneys "primarily perforonline document review," Am. Compl. § 18, and that she
understood this would be herimarytask asa staff attorney at CovingtosgeDef.'s Mot., Ex.

A at 39 (February 10, 2005 Application of Yolanda Young) (indicating that she was glutdifie
the job of staff attorney because she had "worked as a contract attoreeyei@l years and
[understood] that the [Covington] job is similar"); Def.'s Mot., Ex. A. at 6 (YoungoD26:9-
12). Indeed, the plaintiff's deposition testimony makes clear that she "knew . hettaties
and responsibilities of a contract lawyer were different from the duties sponsbilities of an
associate." Def.'s Mot., Ex. A. at 6 (Young Depo. 26;38galsoid. (Young Depo. 27:1-4
(acknowledging that she knew, at the time of her application for the positionfcitaiafiey,

that associates earned higher salaries than staff attarrfegsdnd, the number one qualification

10 The Court acknowledges théalentinoinvolved a disparate treatment claim of discriminatory refusal to

promote, rather than a disparate impact claim as alleged by the plaintiff case. 674 F.2d at 60 n.1.
Nonetheless, the Circuit's analysis of the plaintiff's class clampeted it to recognize that "[i]n Title VII class
actions, statiical proof is a prominent part of the prima facie cagdd."at 68. Accordingly, although written in
connection with statistical evidence in the context of a disparate treat@memnttdim, as opposed to a disparate
impact claimValentinds analysis bboth the role that statistics play in establishing a prima facie case and the
composition of those statistics is relevant to and instructive on the qubsfiare the Court.
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the defendant looked for inring staff attorneys was prior experieramnducting document
review. Sedef.'s Mot., Ex. C at 23-24 (Davies Depo. 121:20-122:3); id. (Davies Depo 122:17-
123:9); Def.'s Mot., ExD at 7(Huvelle Dep. 19:7-10)Third, the hiring criteria for staff
attomeys and for associates was quite differ&@wmpare Def.'s Mot., Ex. D at 12 (Huvelle
Depo. 44:16-49:19)ith Def.'s Mot., Ex. D at 7 (Huvelle Depo. 18:19-21:16). Fourth, while
associates may also tesked with conducting document review, Def.'s Mot., Ex. D at 9
(Huvelle Depo. 31:16-22), document review was not gencipal responsibilityDef.'s Mot.,
Ex. C at 25Davies Depo0126:6411) (explaining that "associates do legal research" and that
doing research is not the "nature of the job" of a stiédirney);Def.'s Mot., Ex. D at 11 (Huvelle
Depo. 40:18-41:8) (stating that the staff attorney program was created in 2006 so tha
Covington's "associates did not have to do the work"); Def.'s Mot., Ex. D at 14 (Hueelbe D
52:4-8, 20-21) (explaining #t associates were sometimes hired who "specialize[d]" in one
practice area or to fill "niche practices"); Def.'s Mot., Ex. D at 18 (Hen2#po.70:%)
(observing that associates supervise the werkormed by staff attorneys}-ifth, the record
makesclear that the positions of associate, counsel, and pagp@re differentapabilitiesand
command different responsibilitiegd. at 22 (Huvelle Depo. 88:15-16) (noting that "[o]ut of the
many associates at the firm, relatively few become partnéis'gt 12 (Huvelle Depo. 42: 18-
21) (listing the categories of attorneys employed by the defendante the staff attorneys
coded the documents in conjunction with conducting their document retaenake the
documents "accessible through an electreysteni’ associates and partners evalddtese
documentgo assessheir relevance in cases being handled by the fid@eDef.'s Mot., Ex. Dat
9 (Huvelle Depo. 30:22-31:4). Finally, and perhaps most importeexplaining why it was

unlikely that a staff attorney would ever be eligible to be promoted to an assoaciagWés
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explained that staff attorneys "didn't have the same criteria that was defquiesn associate.”
Def.'s Mot., Ex. C at 33 (Davies Depo. 162:15-17). In light of this evidence, the plaintiff's
assertion that staff attornewould" have been "in contention for a promotion," Pl.'s Opp'n at 1,
IS not convincing, as there is no doubt that the defendant's staff attorneys perssaedrfd
less skilledasksassociated with the processing and litigation of ctss®s didCovington's
associates, counsel, and partners. Quite simply, the plaintiff's statistigadison between the
percentage of Africamerican staff attorneys and the percentage of Afrisarerican
attorneys employed by the defendant in other capacities provides no basis on whimirthe C
can assess the respective qualifications of the different gr@g®/alenting 674 F.2d at 227
(opining that the plaintiff's "exhibits provide no basis for comparing amehwomen similarly
educatedhnd equipped to pursue the same occupations”). And this Circeiripdsasizethe
point that "[w]hen it is clear that qualification, e.g., as an economist, engiaeger, computer
expert, statistician, accountant, busin@ssager, secretary, is a prime factor in the selection
process, a Title VIl plaintiff cannot shy away from that factor in developgngphma facie
case."ld. at 228;see alsad. at 228 n.27 (explaining that "[p]roof that discrimination exists
within occupational categories may well support an inferemegdkplacewide
discrimination" and noting that the court'sdle point is that, in the first instance, comparisons
must hone in on similarly qualified employees").

In summary after dscountingthe plaintiff's comparison of the percentage of African-
American staff attorneys to the percentage of other Afsfsarerican attorneys at Covingtas
improper statistical evidence of causatitre plaintiff hadailed to offerany evidence, much

less satistical evidence, demonstrating tiadvington's staff attorney nonpromotion polltad a
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disparate impact oAfrican-Americans. The defendant is therefore entitled to judgment as a
matter of law on the plaintiff's disparate impact claim.

C. The plantiff's discriminatory treatment and harassnodaims(Count 1)

The plaintiff alleges that Covington's "managers and employeesédrd®r] on the
basis of her race and treated her differently than her white coworkers ioviaaTitle VII, 8§
1981, and the DCHRA." Am. Compl. § 13 Count I, the plaintiff advances two separate
theories of recovery under Title VII, disparate treatment and hostile work envingrfne.
Compl. 1 131, each of which the Court will examine in turn.

1. TheHogile Work EnvironmentClaim

"A claim of [racial] harassment is cognizable under [Title VII] if the allega@d$sment
alters, either explicitly or constructively, the terms or conditions of an indikgderaployment.”

Curry v. District of Columbia, 195 F.3d 654, 659 (D.C. Cir. 1999). "Courts describe a

constructive alteration as 'hostile work environment' harassmieht(juoting_Burlington

Indus., Inc. v. Ellerth, 524 U.S. 742, 752 (1998)h be actionable, a hostile work environment

must be "severor pervasive.'Curry, 195 F.3d at 659 (citinBurlington Indus., In¢.524 U.S. at

752; Oncale v. Sundowner Offshdervs., InG.523 U.S. 75, 118 (1998)). Moreover, an

employer's liability for a hostile work environment racial harassment claffersidepending on
who does the harassingCurry, 195 F.3d at 659In instances of alleged asorker harassment,
"[a]n employer may be held liable for the harassment of one employee by adetlplayee (a
non-supervisor) if the employer knew or should have known of the harassment and failed to
implement prompt and appropriate corrective actidd."at 660.

The Court will assumesolelyfor the sake of argumerthat the plaintiff's allegations

constitute a work environment in which harassing condastsevere and pervasivéhe Court
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is making this assumption only for the purpose of reaching the ulteteateent that must be
satisfiedin order for an employer to be liabtea coworker harassment casavhether the
employerknew or should have knowof the harassmenandwhetherthe employer's

ameliorative actions were prompt and appropri&eeWilson v. Moulison N. Corp., 691 F.

Supp. 2d 232, 236 (D. Maine 2010) (assuming that the plaintifthtdied theessential
elements of a hostile engmment claim and evaluating only whether the plaintiff had shown that
there was some basis for employer liabilitidere, because the record is clear that the plaintiff
brought only onénstanceof the alleged racidiarassment to the attention of the defendant, and
because the defendant reacted immediately to remedy the harassment and prevent future
harassment, even if the plaintiff was indeed subjected to a work environment in adaath r
harassment was severe and pervasive, the defendant cannot lbleeld

Although the plaintiff's complaint and affidavit recount numerous instances of affer st
attorneyausing racially charged languadbie record is clear that she brought only ohinese
eventsto the attention of the defendanindeed, the plaintiff's March 23, 2006wail to Pat
Davies framed the "challenge" she fa@sdone of "shar[ing] a room with a group of people who
talk incessantly." Def.'s Mot., Ex. A at 54 (March 23, 20@iese-mail chain). She
characterizedhat chater as "often . . . benign," before describing the Wikipedia incident as "one
unfortunate occasion.ld. The plaintiff continued, pointing to a "really troublesome situation,”
but that situation was the fact that some staff attorneys had "figured oukarquay to code
documents" that they had not shared with het,anything regarding racial harassmeuit.
While this email can easilype viewed as a complaint from the plaintiff to Pat Dagiesut the
Wikipedia incidentit cannot be read as raising a complaint conceralingf the otheralleged

incidents whemacially charged comments were allegedly madde staff attorney roonSee
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Def.'s Mot., Ex. A at 19 (Young Depo. 84:18-85:1) ("Q. All right. But you don't in tihnsuié-
tell us about any other incidents that you found particularly offensive; do you? A. NousD
the one; right? A. Yes.").

Moreover although the plaintiff maintains that shisocomplained about staff attorney
conduct taa female manager at Covington, Msirner, the Courhasthreeconcerns about
accepting these alleged discussions as complakitst, the plaintiff, despite asserting that she
had "ongoing" discussions witis. Turner in March 2006, October 2006, and "all throughout,”
Def.'s Mot., Ex. A at 9 (Young Depo. 42:20-43:1&emingly has difficultyecalling Ms.

Turner's first name. Seipra, note 5. Thdifficulty suggestghat perhaps these conversations
were not as frequent as the plaintibuld have the Court believe, a conclusion bolstered by the
fact that although the plaintiff contends that some of her "discussions" withuviger occurred
"via email," the record is entirely devoid ahye-mail correspondence between the plaintiff and
Ms. Turner. Nohasthe plaintiff offeled deposition testimony or an affidavit from Ms. Turner.
Second, the plaintiff's deposition testimony indicatesghatdid not anticipate that Ms. Turner
would remedy the problems she brought to Ms. Turner's attention. Def.'s Mot., Ex. A at 9-10
(Young Depo. 44:20-45:4). Indeed, the plaintiff's concession that the staff attorneytasasiuc
discussed with Ms. Turner during friendly conversation seemingly indicatehéhalaintiff

herself did not, at the time, view these discussions as compl&e¢sd. at 10 (Young Depo
45:5-11). Third, and most important, although Ms. Turner advised the plaintiff to talk to Pat
Daviesabout her concermegardingstaff attorney conduct, id. at 9 (Young Depo. 43:21-44:7),
the record makes clear tithe plaintiffdid not do so.ld. 9-10 (Young Depo. 50:13-53:21The

Court thus finds that the plaintiff's sedérving, uncorroborated, and conclusory allegatibas
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her discussions with Ms. Turner amount to complaangsinsufficient to demonstrate "a triable

issue of fat" Pub. Citizen Health Research Grp85 F.3dat 908.

Having found that Covington had notice of the Wikipedia incident, the Court must now
examine the promptness and appropriateness of Covington's remedial 4Efctors in
assessing the reasonableness of remedial measures may include the amoarhaf elapsed
between the notice and remedial action, the options available to the employer, poskitlgg
employee training sessions, transferring the harassers, written ve&am@pgmands ipersonnel
files, or termination, and whether or not the measures ended the haras€oerny.195 F. 3d at

662 n.17 (quoting Carter v. Chrysler Corp., 173 F.3d 693, 702 (8th Cir. 1998))ecord

shows that Mr. Davies took immediate action to investigate and remedy the pdatotifiplaint
as expressed to him the March 23, 2006 mail. SpecificallyMr. Davies responded to the
plaintiff's email six minute laterasking to speak witthe plaintiffimmediately. Def.'s Mot.,
Ex. A. at 54 (March 23, 2006 Davies e-mail chain). As the defendant points out, "although [the]
plaintiff had waitedL05 days [from December 9, 2005 to March 23, 2006,] to make her
complaint, Davies initiatedninvestigation six minutes after [the] plaintiff sent him her [e
mail]." Def.'s Mem. at 12."Within hours," id.,Mr. Davies met witrstaff attorney$sarah Wittig
and Heidi Riviere. He made clear to the plaintiff that he was prepared to terivimaféttig's
employment with Covington, and chose a different coursero&dial action only when the
plaintiff begged him not to fire Wittigdef.'s Mot., Ex. C at 5 (Davies Depo. 18:19-39:9pon
the plaintiff's insistence that he merely move her to a different work room, &re®moved
Ms. Wittig to a new work space blye end of the dayld. The next dayMr. Davies reiterated
the firm'santi-harassmenpolicy to all of thestaff attorneysnd advised thertihatharassment

would not be tolerated. Although the plaintiff now attempts to portray Mr. Daefesénce to
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his childhood pet monkey as diminishing the seriousness of the warning and as further evidence
of harassment, the record illustrates that when she left the March 27, 20@&tstaffy meeting,

the plaintiff viewed Mr. Davies' talk as a "warning." $¥f.'s Mot., Ex. M at 13 (Declaration

of Kimberly Bal, Ex. D (March 27, 2006 e-mail chain between Yolanda Young and Patrick
Davieg). The plaintiff's March 27, 2006 mail to Mr. Daviegeflectsher belief that other staff
attorneys did not take Mr. Davies' warning "seriously,"ibutcluded no mention of the pet

monkey story or that she viewed Mr. Davies' admonition as inappropriate or hqrddsat 13

14. In short, this e-mail focuses on the conduct of the other staff attorneybaftéarch 26,
2006meeting, not Mr. Davies' conduct at the meeting itsifl the plaintiff's current attempt to
portray Mr. Davies' story as harassing is little more than aseling, conclusory allegation.

Pub. Citizen Health Research Grp85 F.3cat 908. Findly, Mr. Davies invited the plaintiff to

"talk with [him] anytime to offer further explanatibononcerning theéhostile . . . environment"

she believed had been creaiethe staff attorney work roonid. at 13. The plaintiff never did
so, either with Mr. Davies or with anyone else at Covington. Def.'s Mot., Ex. A (Meung
Depo. 50:13-53:21)

Covington "had in place a policy against harassment, it had made its policy known . . . [,]
it had established an effective complaint procedure [and therefore] was ety dn its
employees to bring problems with theirworkers to its attention.Curry, 195 F.3d at 661.
Moreover, the record before the Court confirms that Covington responded promptly and
appropriately to the one instance of alleged harassment that the plaintiff bimtiggnt
defendant's attention. Accordingly, the defendant cannot be held liable forighdaaassment

that shecontends shwassubjected tdoy her coworkers.
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2. TheDisparate Treatment DiscrimationClaim

Next, he plaintiff claims that Covington "had no legitimate business reason for treating
[her] differently from her white coworkers." Am. Compl. § 13¢his claim seems to stefrom
an allegation set forth earlier in the complaint thawvb@e associg had given certain
document-coding training to only the white staff attorneys in the workgroup td \thee
p]laintiff belonged." Id. § 39. The District of Columbia Circuitrequires a plaintiff to state a
prima facie claim of discrimination by establishing that: '(1) she is a member ateatpd class;
(2) she suffered an adverse employment action; and (3) the unfavorable actiorsgit@an

inference of discrimination.Stella v. Mineta284 F.3d 135, 145 (D.C. Cir. 2002) (quatin

Brown v. Brody, 199 F.3d 446, 452 (D.C. Cir. 1999)).

Here, the plaintiff's claim of discriminatory treatment fails because thedrexcolear that
the plaintiff did not suffer an adverse employment action in the form of denied trapéeg

Richard v Bell Atlantic Corp, 209 F. Supp. 2d 23, 35 (D.D.C. 2002) (ruling against the plaintiff

who had alleged a discriminatory denial of training because the plaintiff itedl ttaprovide
"concrete examples or evidence to support her allegdjiomke plantiff cannot show any
instances of traininthat she sought and that Covington deniedact, therecord revealthe
opposite. On March 23, 2006, the plaintiff sent anagto Ms. Reid expressing a coding
guestion:
Caroline, How do | pre code my name in a group of documents? | just heard
another[staff attorney]say to someone else that this seems to have saved a
considerable amount of time, but | don't know how to do it and as | have said
before, we are not good about sharing information down here.
Def.'s Mot., Ex. A at 50 (March 23, 2006wil chain between YolamdYoung and Caroline
Reid ("March 23, 2006 Reidmail chain")). Two minutes later, Ms. Reid responded and invited

the plaintiff to her office so that she could answer the plaintiff's quedigonDef.'s Mot., Ex. A
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at 16 (Young Depo. 69:2-70:20). The plaintiff's deposition testind@nyonstrates thils.

Reid gave the plaintiff the requested training the very same morning slestextjit. Def.'s
Mot., Ex. A at 16 (Young Depo. 72:14-16) ("Q. And indeed when you got to her office she
showed you how to do it; correct? A. Correct."). Furthermore, the plaintiff has not dinetwn t
thesimilarly situated whitestaff attorneys were provided the coding technique by anyone at
Covington, acknowledging only that the other staff attorneys had "gotten somehow some
information." Id. at 15 (Young Depo. 67:9-13). Quite simply, then, there is no genuine issue of
material factregardingwhether the plaintiff suffered an adverse employment abtydmaving
beendenied training because no suEnial occurred Accordingly, the plaintiff's claim that
Covington treated her differently because of her race in denyirtgaii@ng that wagrovided to
white staff attorneys fails as a matter of law.

D. The plaintiffs retaliation clairfCount V)

Title VII's antiretaliation provision "forbids employer actions that discriminate against
an employee (or job applicant) because [she] has opposed a practice that Tattbitfl"

Burlington N.& Santa Fe BR. Co. v. White, 548 U.S. 53, 59 (2008h the absence of direct

evidence of retaliation, "[ghluation of Title VII retaliation claims follows the same burden

shifting template as discrimination claimddolcomb v. Powell, 433 F.3d 889, 901 (D.C. Cir.

2006) (citing Cones v. Shalala, 199 F.3d 512, 520 (D.C. Cir. 2000)). Under this fram&work,
plaintiff must[first] establish a prima facie case of retaliation; if she meets that burden, the
employer must articulate a legitimate nonretaliategson for its action; finally, the plaintiff has
the ultimate burden of establishing that the reason asserted by the engpjpogézxt for

retaliation." Holcomb, 433 F.3d at 901.
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Following precedent set by the Supreme Coull.i8. Postal ServBd. of Governors v.

Aikens, 460 U.S. 711 (1983), however, as the Court noted ednleCircuit has repeatedly
heldthat, at the summary judgment stage in a case in which an employee has suféehesl sm
employment action and the employer has assetgitanate, nondiscriminatory or

nonretaliatory reason for that action, "the district court need not—and shouldiecitie-

whether the plaintiff actuallpnade out a prima facie cas@rady, 520 F.3d at 494ee also

Aikens, 460 U.S. at 715 ("Where the defendant has done everything that would be required of

him if the plaintiff had properly made out a prima facie case, whethetaimgifp really did so is

no longer relevant."); Jones v. Bernanke, 557 F.3d 670, 678 (D.C. Cir. 2009) (explaining that
Bradys instruction that the district court should not examine whether a plaintiff hasouiaae
prima facie case "appl[ies] equally to retaliation claims"). Rather, in suzingstances, the
Circuit has directed the district court to "resolve one centrakigne$ias the employee

produced sufficient evidence for a reasonable jury to find that the emplagsérted
non[]discriminatory reason was not the actual reason and that the employeormadgnt
discriminated against the employee on [a prohibitedsB&sBrady, 520 F.3d at 494. "Of

course, consideration of this question requires [the court] to evaluate all of the e\beéme

[it], including the same evidence that a plaintiff would usestablish her prima facie case,"

George v. Leavitt, 407 F.3d 405, 412 (D.C. Cir. 2005) (citing Teneyck v. Omni Shoreham Hotel,
365 F.3d 1139, 1151 (D.C. Cir. 2004)), bualy in "exceptional circumstancesiay "a
plaintiff's prima facie case . on its own, suffice to defeat the proffer's presumption of validit

and thus render summary judgment improper.” Woodruff v. Peters, 482 F.3d 521, 530 (D.C. Cir.

2007).
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Here, he plaintiff allegeghat the defendametaliated against her for raising claims
concerningacialdiscrimination by "denying her a bonus, terminating her employment, and
refusing to rehire her.” Am. Compl. § 140. She further asserts that Mr. Davies aR@it¥ls
retaliated against héy accusing her of overbillinf. Young Aff. 19164-166; Am. Compl. 11
81-82. Because the defendant has assértptimate, nonretaliatory reasons for all of the
actionsupon which the plaintiff bases her claim of retaliation, the Court need only assess
whether the plaintiff has produced sufficient evidence from which a reasonabt®yud
conclude that the reass offered by the defendant for its acti@ne pretext for what was
actually unlawful retaliation And it is quite clear that she has not done so.

As an initial matter, it is napparentrom the plaintiff's allegations or thentirerecord
how the plaintiff was "denied" a bonus. The only bonuses discussed in the recordb&8@be
bonus the plaintiff received in 2006 and the $5,000 bonuseské/ed in2007. See, e.g.Young
Aff. § 185. It is thus evident that the plaintiff was given a bonus in 2007, albeit a lower bonus
than she had received the preceding year. Howtwedefendant has explained that it used
different criteria for making bonus decisions in 2007 than it did in 2006. Def.'s Mem. at 23-24.
Under therevised2007 criteriapecausehe plaintiff "did not receie any high ratingber bonus
of $5,000 fell at the low end of the spectrunid: at 24. The plaintiff has not introduced any

evidence from which a reasonable jury could conclude that this proffered reason for the

1 The plaintiff's First Amended Complaint contains a handful of acihegedly retaliatory actionsSee, e.g.

Am. Compl. 11 756 (claiming that being moved to a new office adjacent to Sarah Wittiggs @ffis "punishment
for having complained"); Young Aff. § 189 (alleging that PatrickiBs humiliated the plaintiff bpdmonishing her
for sending a firrmwide email regarding sporting tickets). The Court, however, will not axiditgese actions, as it
is indisputable that they are not adverse employment act®eetolcomb 433 F.3d at 902 (noting that cases in
this drcuit "have established some limits to what constitutes an adverdeyengmt action,” and instructing that
"purely subjective injuries,' such as dissatisfaction with a iggasent, public humiliation, or loss of reputation, are
not adverse actions, thiereshold of which is met when an employee 'experiences materialyseadsonsequences
affecting the terms, conditions, or privileges of employment or figmmeloyment opportunities such that a
reasonable trier of fact could find objectively tangibleth&' (quoting Forkkio v. Poweli306 F.3d 1127, 11381
(D.C. Cir. 2002))see als®Burlington Northern548 U.S. at 668 (adopting the District of Columbia Circuit's
"material adversity" standard for retaliation claims).
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plaintiff's reduced 2007 bonisactually pretext founlawful retaliation Moreover, the Court's
own review of the record revedlsat itis devoid of any evidence from which a reasonable jury
could conclude that the defendant's reasaihfferent bonus criteria artthe plaintiff's
unremarkable evaluatioms the basis of that criteriawas not the realeason for the $5,000
bonusthe plaintiffreceivedn 2007.

The defendant's asserted, nonretaliatory reason for terminating the fidantiployment
in 2007is twofold: first, in July 2007, it concluded that it should reduce the number of staff
attorneys given an "ebb in their workload," Def.'s Mem. at 25; and second, aftefeéneant
solicited reviews from associates who had worked with staff attorneyd toeadetermination of
which staff attorneys should beleasedthe plaintiff "ranked at the bottom of the list in terms of
performance ratings.1d. at 26. The former element of the termination decision is not only
unchallenged by the plaintiff, but is corroborated bydegosition testimonySeeDef.'s Mot.,
Ex. A at 33 (Young Depo. 153:18-21) ("Q. Okay. Now, Ms. Young, you recall that in the
months preceding your termination there was a slow down of work at the firm? A. Yasd
the plaintiffhas not introduced any evidence from which a reasonable jury could conclude that
the second componeot the termination decision was applied to the plaintiff in a discriminatory
or retaliatory manner. Indeed, the Court's own review of the record distilaséise three
attorneys who ranked the plaintiff's performapager to her terminationBrian Buelich, David
Garr, and Matt WatkinsegDef.'s Mot., Ex. E at 9 (Maloney Depo. 31:17-18; 40:13-16), were
unaware of the plaintiff's complaint to Mr. Davies about the Wikipedia incidentyasfdrer
otherallegations ofiiscriminatory condudhat had been made by the plaintiffo be sure, the
fact that the plaintiftoncededlynever reported the majority of the purportedly discriminatory

and harassing cduct to anyone at Covingtogeesupraat 11, bolsters the defendant’'s assertion
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that the three reviewing attorneys could not have been influenced by "unlawfulesatisns."
Def.'s Mem. at 26 Accordingly, there is no evidence in the record from whicbhasonable jury
could conclude that the defendant's asserted reasons for the plaintiffetemwerenot the
true reasons anglere in fact, pretext for unlawfuletaliation

The defendant asserts that it rejected the plaintiff's applicatioremploymentn
March 2008, because it had no available positiddsat 27. Although the plaintifihaintains
that Covington did rehire staff attornegsd had retained the services of a legal recruiter to
recruit staff attorneyseePl.'s Opp'n at 4] H1; Young Aff. § 196, she has not providaily
evidence to support these assertioAsd it is clear thaa party opposing summary judgment
cannot prevail orimere allegations or denial88urke, 286 F.3d at 517 (quoting Anderson, 477
U.S. at 248) (internal quotation marks omitted), because "conclusory allegatiappanesd by

factual data will not create a triable issue of faetl). Citizen Health Research Gr85 F.3dat

908 (internal brackets and quotation marks omitted). The plaintithleasforenot introduced
any evidence from which a reasonable jury could concludehtbatefendantstatedreasorfor
its refusal to rehire the plainti¥fas not the real reason for the defendatesision

Finally, the defendant hassestedhat its scrutiny of the plainti billing records in
October 2006 was appropriate and justified to ensure that clients would not be billeckfthratim
was not actually worked. Def.'s Mem. at 28r. Davies emailed the plaintiff afteshe"had
billed [eleven] hours of work oa weekend day, and had started recording billable igfere
she actually entered the building on seven days in a two-week pelibat'24 (emphasis in
original); see als®ef.'s Mot., Ex. M at 57@Ball Decl.,, Ex. H (October 17, 2006 reail chain
between Yolanda Young and Patrick Davies)). When Mr. Davies brought his concernfhiabout t

billing period in question to the plaintiff's attention, he reiterated the billing polrayéoproject
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on which she was staffed, acknowledged that mistakesaa, and made clear that he was not
accusing her of deliberate wrongdoing. Def.'s Mot., Ex. M. at 576-577 (Ball Decl., Ex. H
(October 17, 2006 e-mail chain between Yolanda Young and Patrick Daviés)plaintiff
repliedby committing to be "more precise in [her] billing in the future," and stating that she
would not work from home in the futurdd. at 576. The recorthereforeindicates thatthe
defendant had a legitimate reasonréosing questions abottie plaintiff's billing for this
particular period-that her billing contravened the billing procedures that had previously been
communicated to her. Additionally, and more important at this juncture, the plaintiff has
provided no evidence from which a reasonable jury could conclude that the defendadt's state
reason wa not the true reason that the defendant brought its concerns to the plaintifisrattent
and thereafter corrected Halling records.

A review of some of the District of Columbia Circuit's recent Title VIl retaliation
decisionsconfirms the inadequacies of the plaintiff's retaliation cla¥thile it has not

established a brighine testfor assessing temporal proximigeeHamilton v. Geithner, 666

F.3d 1344, 1357-58 (D.C. Cir. 2012) (obsegvthat although the Supreme Court has cited cases
suggesting that in "some instances a tmeath period between the protected activity Hred
adverse employmeatction may, standing alone, be too lengthy to raise an inference of
causation, neither the Supreme Court nor [the District of Columbia Circuit] feddigsed a
brightdine threemonth rule”) the Circuit has paid close attentitmthelapse of timebetween

the protected conduct and the allegedly retaliatory employment asti@iones, 557 F.3d at

679 (explaining that simply because "temporal proximity evideiscg/pically used tshow
causation at the prima face stage does not pretiigleactorfrom being consideredhen the

court must resolve the question of "retaliation vel non"). For exampiarmlton, the Circuit
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concluded that when measured from the filing of the plaintiff's formal complainf@osed to
solely the date of his EEO counseling, the "period between his statutorilggemtivity and the
adverse employment aghi [was] just under three months.” 666 F.3d at 1358. Unlike in
Hamilton, howeverthe plaintiffheredid not file a formal complaint with the EEOC until after
her employment with the defendant had concludgekeAm. Compl. § 9 (stating that the
plaintiff filed a charge of discrimination with the EEOC on June 13, 2008). Accordingly, the
filing of the formal EEOC complaint cannot be a starting point for the temporahpty
analysign this case Cf. Hamilton 666 F.3d at 1358 (explainirigat "courtsshould consider
later protected activity in determining whether evidence of temporal prexsatisfies the
causation element” Thus, the only statutorily protected activity from which temporal proximity
can be measured is the plaintiff's March 23, 20@&ad-to Patrick Daviesind her discussion
with him that same dayn which she complained about the Wikipedia incident. Aued t
allegedly retaliatory actions taken against the plaintiff all occurred wellMtierh 23, 2006the
overbilling accusations in October 2006, Young Aff. ;16 bonus "denied" iRebruary

2007, id. 1 185the termination in August 200id. 1 191; and the refusal to rehire in March
2008, id. 1 195. Here, then, the purportedly retaliatory actions were taken four retaviérs,
months, sixteen months, and twenty-four monthspeetively, after the plaintiffgrotected
activity. It isthereforeclear that the adverse actions did not take place "shortly'dfteicomb,
433 F.3d at 903, the protected activity, and thatithmg of the allegedly retaliatory actions
alonedoes noprovide a basifrom which a reasonable jury could conclude that the defendant's
asserted reasons for taking the challenged actions were pretext for retalbs@iamilton 666
F.3d at 1359exdaining that even in instances of temporal proximity between the protected

activity and the allegedly retaliatory action, it must be "[kept] in mind that 'positiderece
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beyond mere proximity is required to defeat the presumption that the [emplpyefifered
explanations are genuine.™ (quoting Woodruff, 482 RtZB0)).

The Circuit has alstocused on the role that knowledgyge an employeof the plaintiffs
statutorily protected activity necessarily plays in the retaliation velnatysis SeeJones, 557
F.3d at 679 ("To survive summary judgment, . . . Jones needn't provide direct evidence that his
supervisors knew of his protected activity; he need only offer circumstavitiahee that could

reasonably support an inference that they flidif Talavera v. Shay638 F.3d 303 (D.C. Cir.

2011), for instance, the court foutitht the plaintiff's failure to show that theividual making
promotion decisionfRandy Steufert) possessed knowledgeludrprotected activityvas

critical towhether her retaliation claim survived the defendant's summary judgment mation
at 313. There, theplaintiff had applied for a promotion in the division of the USAID Office of
Security in which she had worked for twenty-two montlas.at 307. She was leeted for an
interview, which was conducted ISgreufert 1d. During the same time period, she told her
immediate supervispGaylord Coston, and the division head of a different division, David
Blackshawthat she was filing an EEO complaint in regard to having previously been reterred t
a mental health screenifiihat never took placefor clearance to serve in Iradd. After the
plaintiff was not selected for the promotion, she claimed that her nonpromotion aesiost
for the EEO complaint premised upon the mental health screening refdrréth assessing this
claim, the Circuit reasoned that "[t]o prove unlawful retaliation [the plaiapffellant] had to
showthat Steufert, who made the promotion selection, had knowledge of hectatte
activity." Id. at 313. The plaintifimerely asserted thatr8ufert worked closely, discussed
personnel matters, and "hung out" frequently with Coston and Blackshaw, id. andebtdrstr

thus "must also have knowtfiatshe filedan EEO complaint, idThe Circuit rejected this

40



contention, finding that the plaintiff-appellant had "offered no evidence" that Coston or
Blackshaw had revealed the mental health referral to anyone other than thg plgsician,
and that her claim thati®ufet had knowledge of the referral required a "speculative ledg."
Here, the plaintiff's retaliation claim suffers from simudgpsin the chain of knowledgeith
regard taher protected activity. Whildaé plaintiff complained to Mr. Davies, she was
ultimatdy terminated by Kathleen Maloney and a human resources represetftaigeYoung

Aff. § 191 see alsdef.'s Mot., Ex. C at 41 (Davies Depo. 215:1-11) (explaining that Ms.

Maloney determined which eight staff attorneys should be terminatée) plainiff has not
assertedmuch less introduced evidence tending to show, that Ms. Maloney had any knowledge
of the Wikipedia incident or her conversation with Mr. Davies regarithagevent
Accordingly, a conclusion that Ms. Maloney's recommendation that the plaintfidef the
eight staff attorneys terminated in August 2007 was based on her knowledge of tifgplaint
March 2006 complaint to Mr. Davies woulelquire a "speculative leapf the sort rejected in
Talavera 638 F.3d at 313.

Finally, in evaluating retaliation claim#he Circuit has assessed the credibility and
reliability of the evidence supporting the employer's asserted legitin@testaliatory reason.
SeeGeleta v. Gray645 F.3d 408, 413-14 (D.C. Cir. 20Xhpting first that themployer's
reasons for the allegedly retaliatory transfer in position had "changedmegt &and, second,
that a reasonable jury could conclude that the employer's proffered reasots&lfisot

credible");PardeKronemann v. Donovan, 601 F.3d 599, 605 (D.C. Cir. 20d§yeeing with the

plaintiff-appellant thahe had provided evidence calling into question his former supervisor's

12 There are inconsistencies in the record regarding the name of the humacaesepresentative. The

plaintiff identifies the human resources representative as Nisa WallagYaff. § 191, while the defendant
identifies her as Neesa Wallace, Def.'s Mot., Ex. C at 42 (Davies R&prd.5). The record also contains a
reference to Lisa Walls. Def.'s Mot., Ex. E at 8 (Maloney Depo. 28:15).
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credibility, "and therefore the legitimacy of . . . the proffered reasmrthe adverse action).
Here the plaintiff haseither directly challenged the credibility of Mr. Davies, Mr. Huvelle, Ms
Maloney, or any of the defendant's other witnesses, nor has she produced any éadence
which a reasonable jury could dradversanferences about the credibility or reliabjiliof their
testimony. Accordingly, the plaintiff's retaliation claim is distinguishaldenfthosdound to

have sufficient merit to survive summary judgmenGeletaandPardeKronemann.

As the foregoing demonstratélse plaintiff's retaliation claim fasl The defendant has
asserted a legitimate, nonretaliatory reason for every allegedly retabaeerse employment
action the plaintificlaims she was subjected t®he plaintiff, in turn, has failed to rebut any of
the defendant's assatteeasons with evidence from which a reasonable jury could conclude that
the defendant's reasowere not its true reasorfsr its allegedly retaliatory actian
Accordingly, the defendant is entitled to judgment as a matter of law otath&ffis retaliation
claim.

E. The plaintiffs wrongful terminatiortlaim (Count V)

In Count V of the First Amended Complaitite plaintiff claims that the defendant
"terminated [heemploymenton the basis of her race and/or because she opposed the
discriminaton to which it subjected her in violation of Title VII, § 1981, and the DCHRA." Am.
Compl. § 145. Shfurther maintans that the "[d]efendant had temitimate business reason to
terminate” heemployment Id. § 146. This claimis duplicative of the laintiff's retaliation
claim and suffers from the same deficiencies; nansélg,has provided no evidence calling into
guestion the defendant's stated reason for her termination that would perrsdreabda jury to
conclude that she was treated less favorably because of her race. Accosdimghary

judgment is awarded to the defendantthe plaintiff's wrongful termination claim.
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F. The plaintiffs claim of discriminatory subterfudg€ount VI)

In Count VI of the First Amended Complaint, the pléfrclaims that the defendantn’
violation of the DCHRA, took thdiscriminatory and retaliatory actioagainst [her] for reasons
that would not have been asserted but for, wholly or partially, a discriminatsynréased on
[her] race." Am. Compl. § 150The DCHRA provides that it is unlawful for an employer to fail
or refuse to hire, or to otherwise discriminate against any individual, "whollyrialfyafor a
discriminatory reason based upon the actual or perceived" race of that individui&ode § 2-
1402.11. In a subsection entitled "subterfuge,” the DCHRA continues: "[i]t shthkifure an
unlawful discriminatory practice to do any of the [prohibited] acts for aagan that would not
have been asserted but for, wholly or partiallyisgriminatory reason.'But, a the District of
Columbia Court of Appeals has explained, "[b]ecause [the subterfuge] provision presu@pos
discriminatory act which is alleged to have been committed by subterfygajrjaff's] claim
under this heading necessarily fails upon the judgment against her on her claims for. rac

discrimination.” McManus v. MCI Comms. Corp., 748 A.2d 949, 954 n.4 (D.C. 2000). Thus,

the deficiencyof the plantiff's race discriminatiorlaim dooms heclaim of discriminabry
subterfuge. The defendant is therefore entitled to judgment as a matteroof Gount VI.
V. CONCLUSION

For the foregoing reasons, the defendant's motion for summary judgment gréirted.
Accordingly,summaryudgments enteredn favor of the defendant and against the plaintiff on
the six remaining claims in this casee tplaintiff's discriminatory job assignment and promotion
claims (Count I),he plaintiff's claim thathe defendant's nonpromotion policy headisparate
impad on AfricanAmericans (Count Il),lte plaintiff's claims of discriminatory treatment and

harassment (Count Ill)he plaintiff's retaliation claim (Count IV)he plaintiff's claim of
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wrongful termination (Count V), antié plaintiff's claim of discrimintary subterfuge (Count

V) e

REGGIE B. WALTON
United States District Judge

13 The Court will contemporaneously issue an Order consistenthigviemorandum Opinion.
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