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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

YOLANDA YOUNG
Plaintiff,
V. Civil Action No. 09-0464 (RBW)

COVINGTON & BURLING LLP,

N N N N

Defendant

)

AMENDED MEMORANDUM OPINION *

The plaintiff, Yolanda Youndprings this action againtte defendanthelaw firm of
Covington & Burling, LLP ("Covington')alleging that the defeadt violatedTitle VIl of the
Civil Rights Act of 1964, 42 U.S.C. 88 2000e-3(a), 16(a) (2QUBtle VII") andthe Districtof
Columbia Human Rights ActflumanRights Act"), D.C. Code 88 2-1401.01, 2-1402.11(a)(1),
2-1402.61(a) {b) (20®), when it allgedly discriminated against her based on race during her
employment at Covington and then retaliated against her based on her complaintseabout t
alleged discrimination, which culminated in her termination. First Amended Complamt (*
Compl.") 11 34. This matter is currently before the Court on Covington’s motion to dismiss
Counts Il and VIl of the plaintiff's amended complaint pursuant to Federal RU&/ibf
Procedure 12(b)(6), Defendant’s Motion to Dismiss Counts Il and VII Under Fed. R..Civ. P
12(b)(6) ("Def.’s Mot."), which alleges that Covington's job-assignmethinam-promotion
policies adversely impact blacks, including the plaintiff, a black female, an@évaigton did

not take appropriate steps to address the racial discriminatiguetima¢ated the firm. The

! This Amended Memorandum Opinion amends the January 28, 2010 Memorandum Opinion.
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plaintiff opposes Covington’s motich Plaintiff's Opposition to Defendant’s Second Motion to
Dismiss ("Pl.’s Opp’n"). For the following reasons, the Court must grant trapdrdeny in part
Covington’s motion.

. BACKGROUND

The plaintiff, who is black, graduated from the Georgetown Univetsaty Center in
1995 and worked as a staff attorney at Covington from February 2005 through August 2007.
Am. Compl.q117, 32, 112. According to the plaintiff, Covington created the posdfcstaff
attorney in 2005 for "licensed, experienced attorneys who . . . primarily perform online
document review, but . . . [who also perform] in a variety of ways as practicing aGribg:yi|
18. She further contends that in 2006, Covington "implemented a policy[,] in [its] Washington
[office,] banning the promotion of all staff attorneydd. § 21. Additionally, she asserts, staff
attorneys' salaries do not increase with seniority, while in comparisomestsdnired to the
positions of agsciate, counsel, and partnemjoy significanty higher salaries that increaséeh
seniority, and also benefit from the prospect of promdtimm associate to counsel, and then,
eventually, to partnerld. T 19.

The plaintiffalleges that in the coursé heremploymentat Covington, she observed her
white male supervisor communicate, socialize, and take a more active intexdsvating the
careers of white staff attorneykl. {1 3%a)-(c). The plaintiff furthealleges that she
experience@n evironment fraught with racial discrimination and hostility against her and other

blacks. Id. 11 3%d)-(m). The plaintiff alerted her supervisor of her concerns, but claims that

2 The Court also considered the following documents in resolving thismd&liemorandum in Support of

Defendant's Motion to Dismiss Counts Il and VII Under Fed. R. Civ. P. B)(@)ef.'s Mem.") and Reply
Memorandum in Further Support of Defendant's Motion to Dismiss Countd Nk Under Fed. R. Civ. P.
12(b)(6) ("Def.'s Reply").

3 The plaintiff represents that "[af@gmotionmeanta more diverse set of legal respifilities and more
money." Am. Compl{ 19.



they were met with indifferencdd. Y 35(l), 75. The plaintiff further points to a discrepancy
between her 2006 and 2007 performance evaluations, the latter which was noticeably mor
negative and criticalld.  90. The plaintiff also received a reduced bonus in 2007, which
amounted to $5,000, "barely more than half the $9,000 she had received the previous, partial
year and well below the $15,000 maximum given that yedr.Y 93. Given that she maintained
high billable hours and had previously been evaluated positively, the plaintifsabserthere

"was no apparent, lawful explanation for [her] receiving a lower borids 1 90, 93, 94. And

the plaintiff represents that several months after receiving her 2007 paréaeeaaluation,

"[o]n August 14, 2007, [the d]efendant informed [the p]laintiff that it was tertmig&er"

without any explanationld. § 112.

The plaintiff alleges that the data that she has compiled indicates that bkacks ar
disproportionately and overly represented as staff attorriggs.generallyd. She further
alleges that "[tlhe number of black staff attorneys employed by [Covingtordased
dramatically when it started the staff[]attorney programd."{ 27. Furthermore, according to
the plaintiff, “[o]ne in two black attorneys at [Covington] is a staff attorneyiile only] . . . one
in fifteen white attorneys" have this statud. § 28. Therefore, calculates the plaintiff, "[a]
black staff attorney is 7.5 times more likely to be assigned to the stalfffley position than a
white attorney.”Id.

The plaintiff also proffers thaer data indicates that at least "[sJome of the black
attorneys could have qualified for an associate position with [Covingttoh]T 30. According
to the plaintiff, "[b]lack practicing attorneys, as a group, typically graatlitbom higher ranked
law schools than their white colleaguesld. § 16. The plaintiff further alleges that a

comparison of the credentials of black and white attorneys at Covington, based on a



"combination of law school grades, journal membership, and clerkship experiedazgtes

that Covington's "jolassignment criteria requires that black staff attorneys graduate igber h
ranked schools than its white staff attorneysl."{{ 15, 17. As a result, the plaintiff claims that
"black lawyers have less opportunity to become partner, counsel, or asstctaieiagton,

with the benefits commensurate with those positidds.{ 31. Essentially, the plaintiff argues
that Covington's "non-promotion policy disproportionately impacts bladkis . 29.

Based on these aljations, the plaintiff filed an administrative charge with the Equal
Employment Opportunity Commission ("EEOC") and the District of Columbia Hungin®R
Commission on June 13, 200RL. 9. On December 16, 2008, the EEOC notified the plaintiff
of herright to sue the defendant for the allegations advanced in her administrative eharg
discrimination. Id.  10. The plaintiff then filed her complaint in this action asserting claims of
() "[d]iscriminatory [jJob assignment and [p]Jromotion” (Count(B) "[a]dverse [ijmpact and
[e]ffect of [jJob [a]ssignment [p]olicy and [n}fp]romotion [p]olicies™” (Count 11), (3)
"[d]iscriminatory [tlreatment and [h]arassment" (Count Ill), (4)é€fdliation" (Count V), (5)
"[w]rongful [tlermination” (Count V), (6) "[d]iscriminatory [s]ubterfug€Count V1), and (7)
"[n]egligent [s]upervision" (Count VII).See generallid.

. STANDARD OF REVIEW
A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) tests whather t

plaintiff has properly stated a claim upon which refiefybe granted.Woodruff v. DiMarig

197 F.R.D. 191, 193 (D.D.C. 2000). For a complaint to survive a Rule 12(b)(6) motion, it need
only provide “a short and plain statement of the claim showing that the pleadetiésl eati
relief,” Fed. R. Civ. P. 8(a)(2), in order to “give the defendant fair notice of what iheisland

the grounds on which it rests,” Bell Atl. Corp. v. Twom®%0 U.S. 544, 555 (2007) (citation




omitted). “Although detailed factual allegations are not necessary to withstand a Rio)j&)2(
motion to dismiss, to provide the groundsaofitlement to relief, a plaintiff must furnish more
than labels and conclusions or a formulaic recitation of the elements of a casterof

Hinson ex rel. N.H. v. Merritt Edu€tr., 521 F. Supp. 2d 22, 27 (D.D.C. 2007) (internal

guotation marks omitted) (quoting TwompB50 U.S. at 555). Or, as the Supreme Court more
recently stated, “[t]o survive a motion to dismiss, a complaint must containeuiffiactual
matter,accepted as true, to ‘state a claim to relief that is plausible on its féshtroft v.

Igbal, 129 S. Ct. 1937, 1949 (2009) (quotilgombly, 550 U.S. at 570)A claim is facially
plausible “when the plaintiff pleads factual content that allows det ¢o draw theeasonable
inference that the defendant is liable for the misconduct alleddd(tjuoting_ Twombly 550

U.S. at 556). A compint alleging facts which are “merely considternth’ a defendant's

liability . . . ‘stops short of the line between possibility and plausitofi ‘entitlement to relief.”™
Id. (quoting_ Twombly 550 U.S. at 557) (brackets omittedjoreover, “[a] dismissalith
prejudiceis warranted only when a trial court determines that the allegation of other fa
consistent with the challenged pleading could not possibly cure the deficienmstoRe v.
Firestone 76 F.3d 1205, 1209 (D.C. Cir. 1996) (internal quotation marks and citations omitted)
(emphasis in original). Finally, in evaluating a Rule 12(bj6jion, “[tjhe complaint must be
liberally construed in favor of the plaintiff, who must be granted the benefit iof@lénces that

can be derived from the facts allege8¢chuler v. United State617 F.2d 605, 608 (D.C. Cir.

1979) (internal quotation marks and citations omitted), and the Court “may consider only the
facts alleged in the complaint, any documents either attached to or incorpordiedomplaint

and matters of which [the Court] may take judicial notice[,]” E.E.O.C. v. St. Erafasiier

Parochial Sch.117 F.3d 621, 624 (D.C. Cir. 1997) (footnote omitted).



[ll. LEGAL ANALYSIS

A. Count Il (Adverse Impact and Effect of Job-Assignment Policy and Norfrromotion
Policies)

Count Il of the plaintiff's complaint alleges that (1) Covington's "pd[cigractices],]
and . . . criteria it uses in assigning attorneys to positions within the firm hadeemsaimpact
on black attorneys in violation of Title VII and have the effect of violating the pomaf the
[HumanRights Act,” Am. Compl. T 125; (2) Covington's "policy and practice of banning the
promotion of staff attorneys has an adverse impact on black attorneys in violatide ®IT
and has the effect of violating the provisions of tHarhanRights Act,” id. 1 126; (3)

Covington "caraccomplish the goals of its jessignment and no[n]-promotion policies by
using policies or practices that do not have, or have less of, an adverse impact ondifack
attorneys," idf 127; (4) "it would have been futile for [the p]laintiff andethsimilarly situated
to her to apply for an associate position with [the d]efendant because of theinesgand [the
d]efendant's enforcement of the job-assignment and no[n]-promotion policie,128; and (5)
Covington's "employment policies apdactices directly and proximately caused [the p]laintiff
physical, psychic [sic], reputational, and monetary injury,Yid29.

Covington argues that the Court should dismiss the plaintiff's disparpset claims
because (1) the plaintiff failed toake such a charge in her administrative complaint "filed with
the EEOC and thus failed to exhaust her administrative remedies as requaed; Py2) the
plaintiff's "complaint makes clear that she cannot prove that she would have begretisor
promoted to the position of partner, counsel, or associate at Covington but for any-faciall
neutral policies that she now seeks to challenge[;]" and (3) "insofar as |ihgfplmakes a
disparatefimpact claim with respect to her ‘assignment’ to a staff attorney position at thaf time

her hire, her claim is timbarred." Def.'s Mem. at 4.



1. The Defendant's Exhaustion of Administrative Remedies Challenge

Covington argues that the plaintiff's administrative charge filed with the EEObtlid
allege anydisparatempact claim arising from a facially natiscriminatory policy. Def.'s Mem.
at 56. Specifically, Covington contends that the plaintiff's administrativegehdid "not make

any specific factual allegatiomslating to her promotion claim or her hiring/assignment claim,”

nor did it "'challenge any facially nediscriminatory policyregarding the assignment or

promotion of attorney$ Id. at 6 (emphasis in original). Thus, it is Covington's position that
"the disparate]impact allegations nowcluded in Count Il [of the amended complaint filed in
this Court] were neither referenced in the EEOC charge nor reasonably teltitedllegations
in [that] charge."ld. In response, the plaintiff argues that her administrative complaint "plainly
alleges that the disproportionate racial makeup of the staff attorneyedasutiack staff
attorneys not being promoted.” Pl.’s Opp’n at 6. And underlying this charge, she contends, a
the premises that blacks are disproportionately assigned to staff attosigyns and that
Covington "will not consider staff attorneys for promotion, which results in a dispiampete
number of blacks [being] ineligible for promotionld.

"A Title VII lawsuit following the EEOC charge is limited in scope torolgaithat are

'like or reasonably related to the allegations of the charge and growinfsuah allegations.™

Park v. Howard Uniy.71 F.3d 904, 907 (D.C. Cir. 1995) (quoting Cheek v. W. & S. Life Ins.
Co., 31 F.3d 497, 500 (7th Cir. 1994)). "Title \dlaims must arise from 'the administrative
investigation that can reasonably be expected to follow the charge of dhsdiam.™ 1d.

(quoting_Chisholm v. U.S. Postal Ser§65 F.2d 482, 491 (4th Cir. 1981)). However, the

purpose of an administrative charge is to "giv[e] the charged party notice ofithenlth

narrow([] the issues for prompt adjudication and decisida. (internal quotations omitted).



Accordingly, "[a] court cannot allow liberal interpretation of an admiaiste charge to perma
litigant to bypass the Title VII administrative procesk"

In Park v. Howard Universitya case relied upon by @agton, Def.'s Mem. at 7, the

court eventually dismissed a plaintiff's hostile work environment claim beddosed that the
plaintiff's previously filed EEOC "charge [had] contained no claims or faatiemations that
could reasonably be expected upon investigation to lead to a hostile work environment claim."

71 F.3d 904, 909 (D.C. Cir. 199%ge alsdMarshall v. Fed. Express €p, 130 F.3d 1095, 1098

(D.C. Cir. 1997) (finding that "[tlhe commission could not reasonably be expected togatesti
[the plaintiff's] firing based on the allegations in the charge" when "the chiedby [the
plaintiff] with the EEOC made no meaonh of her termination”). Theaurt arrived at this
conclusion based on

Title VII['s] require[ment]that a person complaining of a violation
file an administrative charge with the EEOC and allow the agency
time to act on the charge. Only after the EEO€ iatified the
aggrieved person of its decision to dismiss or its inability to bring a
civil action within the requisite time period can that person bring a
civil action herself.

Id. at 907 (citingd2 U.S.C. § 2000&¢{f)(1) (1994).
In this case, the owlallegation in plaintiffs EEOC charge relatingdesignments or
promotionsstates, in relevant part:

Staff attorneys are comprised of a population of approximately
30% Blacks and 30% other minorities. Due to this race
composition, Staff Attorneys are subjected to the following
conditions that other positions, comprised of low minority
populations, are not: segregated, unfavorable work spaces, denial
of maternity and jury leave, lack of promotional consideration and
exclusion from retreats and office ev®. Since my employment
began, | was subjected to these disparate conditions.



Def.'s Mem., Ex. 1 at 2 (June 5, 2008 Charge of DiscriminatiBagause the plaintiff's
administrative charge does not directly assert any complaint against @oNsngon-promotion
policy or the method of "assigning attorneys to positions within the firm," Am. Cqhids, it
might at first blush appear that the plaintéfled to exhaust her administrative remedigt
respect to her disparate treatment claim becawsdidmot identify an@xpresslychallenge the
non-promotion or assignment policieshiar administrative chargddowever, countervailing
standards must also guide the Court's consideration, and in this case, commanein idiffelt.
When considering a motion to dismiss, "[tlhe nonmoving party is entitled to all

reasonablénferences that can be drawn in her favagkrtis v. Greenspanl58 F.3d 1301, 1306

(D.C. Cir. 1998) (emphasis in original). Here, the plaintiff prefaced her adratiie chargdoy
stating that the conditions to which she was allegedly subjected were "dug tadthe
composition" of Covington's staff attorneys. Def.'s Mem., Ex. 1 at 2 (June 5, 2008 Charge of
Discrimination) The Court can easily infer from this language thatplaintiff's administrative
charge was challenging Covington's policies, which she contends reautisdroportionate
representation of minorities in staff attorney positions, as she also allagagidhneys in these
positions "lack of promotional consideratiorid. Although not articulated with precision, this
administrative complaint was clearly sufficient to put both the EEOC and Covingtonioa not
that a disparatenpact charge was being assert&ef.'s Mem., Ex. 1 at 2 (June 5, 2008 GJear

of Discrimination). While the plaintiff is not correct that her "[disparatg}act claim appears
plainly on the face dier] charge of discrimination," Pl.'s Opp'n at 7, her assertion regarding the
disproportionate racial composition of blacks in staff attorney positions adgquaseld the
inference that Covington's policies were driving the racial demographitooheys in those

positions, which resulted in the plaintiff being denied certain benefits and promotional



opportunities. The Court must then reasonably infer that the plaintiff was attackinggton's
non-promotion policies in her administrative charge. Accordingly, becauseatheffs
challenge to Covington's job assignment and non-promotion policies in this Court are
"reasonablyelated to the allegations of the [administrative] charBark 71 F.3dat 907
(citation omitted) the Court must conclude that the plaintiff adequately exhausted her
administrative remediesind therefore Count Il cannot be dismissed on this basis.

2. The Defendant's Standing Challenge

Covington further argues that Count Il should be dismissed because "[the plaickst
standing to assert claims regarding Covington's purported assignment andgremalicies."”
Def.'s Reply at 6. Covington args that the plaintiff failed to allege that "she wassonally
harmed by either policy," idemphasis in original), and also that she would have actually been
qualified for a higher position, iét 9. In response, the plaintiff argues that she was
presumptively unqualified by Covington because its non-promotion "policy . . . disqualifie[d] her
and all other staff attorneys without any business necessity," Pl.'s Opp\wiate in reality she
was "objectively qualified to perform the job of associate, of counsel, or partneeimcals the
policy ban" considering her "graduation from a law school approved by the damd&ar
Association, passage of a bar exam . . . , receipt of a license to practice law . . . , la@dafium
years of practice,it. a 9-10.

Anyone who has Article Ill standing has standing to bring an action uniteed/Ti. Fair

Empt Council of Greater Wash., Inc. v. BMC Mktg. Cqorp8 F.3d 1268, 1278 (D.C. Cir. 1994).

Thus, because Title VII "specifically permit[s] any 'perstaiming to be aggrieved' by an
unlawful employment practice to file suit[,] . . . [t]his language . .. opens the colanyome

who satisfies the constitutional requirementd:’(citations omitted)."To demonstrate standing

10



under Article 11l d the Constitution, [the plaintifinust show an injury in fact caused by the

defendant and redressable by judicial reli@tilwell v. Office of Thrift Supervision569 F.3d

514,518 (D.C. Cir. 20®) (citing Lujan v. Defenders of Wildlife504 U.S. 555, 560-61 (1992)

A qualifying injury must be "concrete and particularized" and eitheudacr imminent.” City

of Dania Beach, Fla. v. FAA85 F.3d 1181, 1185 (D.C. Cir. 2007) (citing Fla. Audubon Soc'y

v. Bentsen94 F.3d 658, 663 (D.C. Cir. 1996)n the context of a discrimination claim, this
requirementneans thaa "plaintiff must show [that she has] suffered an adverse employment

action." Douglasv. Preston559 F.3d 549, 552 (D.C. Cir. 2009).

An adverse employment action is a significardarae in

employment status, such as hiring, firing, failing to promote,
reassignment with significantly different responsibilities, or a
decision causing significant change in benefits. An employee must
experience materially adverse consequences affecting the terms,
conditions, or privileges of employment or future employment
opportunities such that a reasonable trier of fact could find
objectively tangible harm.

Id. (citations and interal quotation marks omitted). "[fi¢re must [also] be a causainnection
between the injury and the conduct complained of—the injury has faidbe.'. .trace[able] to
the challenged action of the defendant, and not . . . th[e] result [of] the independembhicti

some third party not before the cotirLujan, 504 U.S. at 560 (quoting Simon v. E. Ky. Welfare

Rights Org, 426 U.S. 26, 41-42 (1976)) (alterations in original). Finaityntust be 'likely," as
opposed to merely 'speculative,’ that the injury will be 'redressed by a favdeaidion.™ Id.

The plaintiff claims that Covington's job assignment and non-promotion policies "ha[d]
an adverse impact on black attorneys,"” Am. Compl. §{ 125-26, resulting in a disproportionate
representation of blacks as staff attornéysf 117. She further alleges that hesmshe was
subject to this racially disproportionate policy, she was hired as a staffegt and therefore

subsequently restricted by the non-promotion policy imposed on staff attoidefsl18. As a

11



result, the plaintiff contends that "[iJt would have been futile for [her] and otherkady
situated to her to apply for an associate position with [the d]efendant because of their
awareness|,] and [the d]efendant's enforcement][,] of the job-assignment aroohrodiqm
policies.” Id. T 128. And because Covington's policies had this effect, the plaintiff opines that
she was deprived of opportunities for career advancement, "more money," and thverse
set of legal responsibilities.ld. T 19.

Based on these allegations, the Court findsttieplaintiffhas satisfactorily pled a
"concrete"” injury attributable to Covington's polici€deeDouglas 559 F.3d at 554 The
"failure to be promotedategoricallyis an adverse employment action.” (emphasis in original));

Phillips v. Cohen400 F.3d 388, 397 (6th Cir. 2005) (requiring "that the plaintiff demonstrate . . .

that he or she was denied an employment opportunity because of a practice prohiltdtdddy s

(citing Melendez v. lll. Bell Tel. Cq.79 F.3d 661, 668 (7th Cir. 1998 Melendez 79 F.3d at

668 ("[W]here a plaintiff demonstrates that he was not . . . promoted as the direatfrasult
discriminatory hiring practice, he has suffered a personal injury within thaingeof Title

VIL."); see alsc&Cerrato v. S.F. Cmty. ColDist., 26 F.3d 968, 976 (9th Cir. 1994) ("To establish

standing, a person need only allege that a discriminatory policy existsahahtsr him from
competing on an 'equal basis.™). As a result of these injuries, the pligisgitking "[a]n order
finding that [the d]efendant violated federal and local antidiscrimination law by
implementing a policy that has an adverse impact on black attorneys," in adulitiajntaward
of damages.” Am. Compl. 1 157. While a finding that Covington's policies violated anti-
discrimination laws will not make the plaintiff eligible for a promotion from a job that ake h

already lost, an award of damages would at least to some degree redrgssi¢sealiegedly

12



sustained by the plaintiff, and the plaintiff therefoes Istanding to maintain her Title VII
disparatempact claim.

3. The Defendant’s Statute of Limitations Challenge

Covington argues that the plaintiff “was required to file her charge [patase impact]
“within 300 days after the alleged unlawful emptwgnt practice occurred” under Title VII or
“within one year under the [Human Rights Act].” Def.’'s Mem. at 11. Because QGorihged
the plaintiff in 2005 and the non-promotion policy allegedly went into effect in 2006, Covington
argues that the plaiffits disparateimpact claim is now timdarred since she did not file her
EEOC charge until 2008d. The plaintiff predicates her disparatepact claim on both
Covington’s job-assignment and its non-promotion polices, Am. Compl. {1 124-128, and in
respnse to its statute of limitations challenges argues that she was evaluated tatdedsmes
during her tenure[, which] . . . reinforced and recapitulated the adverssg@mnment criteria
and policy that Covington used for initial job assignmeft3he plaintiff therefore claims that
because her last evaluation was within 300 days of the filing of her chahgh&EEOC, her
claim is not timebarred by either Title VIl or the Human Rights Act. Pl.’'s Opp’n at 11.

It is apparent that Covington’s position is that the operative date from whiclathefst
the statute of limitations period for both Title VIl and the Human Rights Act shoualdhence
is the date when the plaintiff was hired, Def.’s Mem. at 11, while the plaintiff nrasritaat wih

each evaluation Covington employed the policies (whether official policigisngty

* In the plaintiff's opposition to the motion to dismiss, she emphasizes loewtiuations “reinforced and
recapitulated” Covington’s jehssignment policy. Pl.’s Opp’n at 11. This counterargument is a response to th
defendant’s clainthat “the plaintiff's disparatémpact claimwith respect to assignmerdge time barred.” Def.’s
Mot. at 1 (emphasis added). In fact, the defendant does not make an anstagye®f limitationghallengewith
respecto the claim of disparatenpactresulting from itsnonpromotion policy. Becausat is reasonable to assume
that any decision to promote or not promote an employee would be based on greeispdformance
evaluatiors, the Court will assume that the evaluations were the employment priotic whichthe running othe
statute of limitationperiods commenced

13



employment practices) thahe alleges had a disparate racial impact. Thus, it appears that the
plaintiff concedes that if the controlling date for statute of limitegipurposes is when she was
initially hired, her challenge to Covington’s job-assignment and non-promotion gasdbarred
by the statute of limitations periods of both Title VIl and the Human Rights Acts, Tiraeems
that the plaintiff is arguing #t the last evaluation serves as the employment practice from which
the statute of limitations should begin to run for both the defendant’s job-assigmdéehéea
non-promotion policies, which results in both components of her disparpset claim not
beng barred by the applicable statutes of limitatidns.

In assessing whether a dispasiagact claim has been properly pled, the Court must
analyze whether the defendant “[made use of] a particular employment practcause(t] a

disparate impaain one of the prohibited based.éwisv. City of Chicagp560 U.S. _ , |

130 S. Ct. 2191, 2197 (20104 plaintiff is not required to prove that the employment practice
caused a disparate impact at this stage of the proceedings, but only neekis atlegations that
state a “cognizable claim.Id. at 2198. “[A]prima facie case of disparatapact liability” is
established by “a threshold showing of a significant statistisphdty . . . and nothing mofe.

Ricci v. DeStefanp557 U.S. _ , 129 S. Ct. 2658, 2678 (2009) (citation omitted). But

even where a policy or practice has a disparate impact on a protected class, “[a]remaloy
defend against liability by demonstrating that the practice is ‘job relatedegosition in
guestion and consistent with business necessltl.dt 2673 (citation omitted). And unless the
plaintiff can then “show(] that the employer refuses to adopt an availableaditer employment

practice that has less disparate impact and serves the emplegéifsdte needs,” the policy

® The date of the plaintiff's 200Ferformanceevaluation is not specified in hAmendedComplaint. The
Court will therefore assume for thenposes of this decision, based on the informationentlyprovided, that the
plaintiff's position that her “last evaluation, which resulted in Bemination, occurred within 300 days of her
charge filing datg Pl.’s Opp’n at 11is correct.

14



need not be abandonelll. Thus, a prima facie showing of disparate impact of an employment
practice may be established even when a defendant properly raises a defense haathoanudf
such practice, if the plaintiff cashow that the defendant “refuse[d] to adopt an available
alternative employment practice that has thsparate impact and serves the employer’s
legitimate needs.’ld. (emphasis added). This is so regardless of “the employer’s motives and
whether or ot [it] has employed the same practice in the pastéwis, 560 U.S.at 130 S.
Ct. at 2200.

a. The Plaintiff’'s Challenge of the Defendant’s JobAssignment Policy

The exact nature of the jassignment policy being challenged by the plaintiff is not
perfectly clear. She challenges Covington’s “policies . . . [,] practices[,] anctiteria . . .
use[d] in assigning attorneys to positions within the firm,” and argues thad, ‘fape
information and belief, [Covington] relies on jalssignmentriteria that are not related to or
predictive of job performance,” including “a combination of law school grades, journal
membership, and clerkship experience.” Am. Compl. 11 16, 125. She bases her conclusion on
statistics that she compiled, which gkelly demonstrate that lawyers hired as staff attorneys had
credentials and graduated from law schools at least as good or better Healawhers hired as
associates or partnerfd. 1 16-17. The plaintiff further maintains that “it appears that
[Covington’s] jobassignment criteria requires that black staff attorneys graduate froar high
ranked schools than its white staff attorneysl”f 17. The plaintiff asserts that one in two
black attorneys, compared to one in fifteen white attorneys, are assigndtidtietaey
positions, and claims that “black .attorneys are 7.5 times more likely than whites to be

assigned to the staff attorney position tha[n] a white attorniely.§ 28. Assuming the accuracy

® In recaynizing that its rolés to give effect to congressional legislatioather than to evaluate the
consequences of congressional enactments, the Supreme Court foetsgaintiployers may face new disparate
impact suits for practices they have used refufar years.” Lewis, 560 U.S. at , 130 S. Ct. at 2200.
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of all of these allegations, as theu@omust at this stage, the issue then becomes whether
Covington’s job-assignment policy, as applied in its employee evaluations, hadafulinla
disparate impact on job assignment based on race.

What is unclear, is not only what is the impact of Cotants initial job-assignment
policy and practice on AfricaAmericans, but whether its subsequent employee performance
evaluations can be considered a later application of that practice alleged to haverse ad
impact on AfricarAmericans. Nonethelegs|s the plaintiff's position that the initial job
assignment criteria are replicated because “[e]ach evaluation reinforced anidlsgeapthe
adverse jokassignment criteria and policy that Covington used for initiabgdgnments.”
Pl.’s Opp’'n at 11. In fact, however, it would seem only logical to conclude that tla jmloti
assignment policy alleged by the plaintiff (which she contends is based oia stiteh as law
school grades, journal membership, and clerkship experience) is relewaat thd time of the
initial job-assignment, when an employee’s actual job performance and demonstrated skill a
merely speculative, but that such criteria lose their importance (at least,irf pot totally)
once actual job performance and demonstrated skill become known first-hand by @uovingt
However, again, at this stage in the case, the benefit of all reasonable infenastbs
construed in favor of the plaintiff and because it is at least plausible, even if ioimyathy, that
there was a disparate impact based on race resulting from theggmment policy that was
again used in each performance evaluation, the plaintiff is entitled to the benedit ddtibt.
SeelLewis, 560 U.S. at __ ,130 S. Ct. at 2199 (finding that a determini@dm@ policy was
implemented outside the statutory period does not necessitate a finding that “violagan
occurred—and no new claims could arise—when the [defendant] implexdehat [policy]

down the road”). Therefore, the Court cannot dismisptaintiff's disparatempact claim as
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untimely with respect to the jedsssignment component of the claim because it is based on a
theory that Covington'’s initial jolassignment had a disparate impact on Afréamericans and
that she was subjected to tipalicy each time her job performance was evaluated, the last
evaluation having occurred within the two governing statutes of limitations periods

b. The Plaintiff’'s Challenge of the Defendant's NorPromotion Policy

The exact nature of the ngmomotion policy component of the plaintiff's disparate-
impact claim is also unclear, aside from the plaintiff's allegation that Covingtorn’pnomotion
policy categorically prohibits the promotion of staff attorneys. Am. Compl. I 21.rIn he
amended complainthe plaintiff alleges that the nggromotion policy was implemented in
2006, after she was hired. Am. Compl. 1§ 20—-21. Upon obtaining discovery, however, it
became apparent to the plaintiff that no such policy was actually adopted, Motion for
Reconsideation of The Dismissal of Part of Count Il at 10; nevertheless, the exdstéan
official non{promotion policy for staff attorneys is irrelevant in assessing the iguigy of the
plaintiff's disparatempact claim. SeeRicci, 557 U.S. at ___, 129 S. Ct. at 2678 (holding that a
mere showing of a statistical disparity resulting from an employment présafficient to
establish a prima facie case of a dispamagact claim). The plaintiff is only requirdéd allege
that the defendant’s practicemomotion (or non-promotion) within the firm had an
indefensible disparate impact on the basis of régteat 2673.

The plaintiff argues that the defendant’s refusal to promote staff attotadversely
impacts [Covington’s] black attorneys by consigning their majority to eategsgmoney,
performing less challenging work, and enjoying less opportunity for profedsirowth than
[Covington’s] non-black attorneys.” Am. Compl. § 1. She alleges that “black attoreeysHar
times more likely than hites to be subject to [Covington’s] non[-]Jpromotion policy,” and

further that “the number of black staff attorneys is disproportionate to the numbleit@baff
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attorneys,” implying that the defendaraserson to promoting staff attorneys disproportately
impacts blacksld. 1 28. The Court must assume when evaluating Covington’s Rule 12(b)(6)
motion that all of these allegations are true, and that performance evaluatinasthe basis

for promotion decisions, but the plaintiff's performamsluations were never considered as the
basis for any potential promotion given her staff attorney status, a statusshat wa
disproportionately assigned to Africémerican attorney3. Thus, the Court cannot dismiss the
plaintiff's disparate impact clairas untimely with respect to the rpnomotion policy at this
stage, because the plaintiff has met her burden of establishing a priemeaseiby alleging that
Covington’s tendency to not promote staff attorneys had a disparate impact on-Africa
Americans, and because that claim is not time barréérdsst performance evaluation is
alleged to have occurred within the timeframes of the two statutes of limitations.

B. Count VII (Negligent Supervision)

Despite the plaintiff's contention that the defendant was bound to abide by
antidiscrimination laws in accordance with "an employer's common law dutypdhee
workplace safe," and that the defendant's failure to keep confidential im&ffdallegations
regarding violations of antidiscrimination lawcould [have] result[ed] in violence," Pl.'s Opp'n

at 12, Covington correctly argues that un@eiffin v. Acacia Life Ins. Cq.925 A.2d 564, 576

(D.C. 2007), "a common law claim of negligent supervision may be predicated only on common

law causes of @ion or duties otherwise imposed by the common [AwA's no common law

’ Seesupranote 2.
8 A cause of action for the common law tort of negligent supervision drigsashe employer's
breach of duty to the employee, classified as:

1. The duty to provide a safe place to work.

2. The duty to provide safe appliances, tools, and equipment for the work.

3. The duty to give warning of dangers of which the employee might
reasonably be expected to remain in ignorance.

4. The duty to provide a sufficient number oftabie fellow servants.
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claim or duty has been alleged in this case, the plaintiff's negligent supemsisim must be
dismissed.

In Griffin, the plaintiff predicated her negligent supervision claim oriaihere of her
supervisor to prevent sexual harassment. The court affirmed the trial goamt'®f summary
judgment against the plaintiff, concluding that "the common law did not recognizepéoyerts
duty to prevent the sort of sexual harassment alleggdffin, 925 A.2d at 576. "To hold
otherwise," the court held, "would be to impose liability on employers flanddb prevent a
harm that is not a cognizable injury under the common ldek.at 577. Accordinglythe
Griffin courtheld thatunless the act manifests itself "by other actionable wrongful conduct, e.g.,
assault and battery[,] . respect for the legislature . requires that the rights of a victim of non-
physical sexual harassment be limited by the remedies which thetlegidias provided in the
[Human Rights Act]," id(brackets in original)and by the same reasoning, this Court holds that
the same is true under Title VII. Thus, tBeffin court held that "a negligent supervision claim
cannot be predicated on the [Humfaights Act]." Id. And again, this Court concludes, the
same reasoning equally applies in the Title VII context.

Here, the plaintiff predicates her negligent supervision claim precisehedaiture to
abide by Title VIl and the Human Rights AcdeeAm. Compl. 1 152-156. Specifically, she
claims that (1) Covington "owed [her] a duty to ensure [that] its managers edmpih and
enforced federal and local antidiscriminatory faud.  153; (2) her supervisor "failed to address
[her] complaints of discrimination, failed to take appropriate steps to addressdhmuhiatory

conduct of the employee's [sic] he managed, and fai¢giotect [the p]laintiff from retaliation

5. The duty to promulgate and enforce rules for the conduct of employees
which would make the work safe.

Griffin, 925 A.2d at 57§quoting W. Page KeetoRrosser & Keeton on the Law of ToB880, at 569 (5th ed.1984)
(footnotes mitted)).
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by his subordinates," idl 154; (3) the defendant "breached its duty to [her] by negligently,
recklessly, or indifferently supervising [her supervisor's] managemené ctaff attorneys and
their work environment,” idf 155; and (4) Covington's "supervision of or failure to supervise
[her supervisor] directly and proximately caused [her] physical, psychij¢ fgputational, and
monetary injury,” idf 156. The prevention of racial discrimination in the workplace is not a
common law duty upon which a claim of negligent supervision may be bAsedrd Griffin,
925 A.2d at 576 ("[T]he common law did not recognize an employer's duty to prevent the sort of
sexual harassment alleged in the appellant's complaint."). Therefore,ebbeagsmplaint does
not allege that the defendant breached any common law duty, the plaittiffisof negligent
supervision must be dismissed.
V. CONCLUSION
For foregoing reasons, Covington's motion to dismiss must be granted in part add denie
in part?
/sl

Reggie B. Walton
United States District Judge

An AmendedOrder consistent with the Colsrtuling accompanies thismendedMemorandum Opinion.
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