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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TETON HISTORIC AVIATION
FOUNDATION, et al.,

Plaintiffs,
Civil Action No. 09¢v-669 (RLW)
V.

UNITED STATESOF AMERICA, etal.,

Defendans.

MEMORANDUM OPINION

Plaintiffs Teton Historic AviationFoundation and Teton Avjet, LLC, d/b/a “Teton
Aviation Center,”(collectively, “Teton”) bring this case against Defendants United StiHtes
America and the bited StateDepartment of Defense (collectively, the “Government”) under
the Administrative Procedure Act'‘APA”), 5 U.S.C. 8701, et seq. claiming that the
Government’s actions improperly prevented Teton from acquiring a number of saimchadt
parts underits auction contractwith Government Liquidation, LL&a private, non
governmental entity that is not a party to thgdion After submitting the winning bid in that
auction, Teton submittedhe list of parts it sought to harvest from the fiveource aircraft
included in the auction, and, pursuant to the terms of the conlieton’s requested parbist
was forwarded to the Defense Reutilization and Marketing SefiiéeMS”)—a Department of
Defense componentfor final review and approvdi. Following DRMS's review, many of the
partsTeton sought t@urchasenvere deemed unsalabd@d ineligible for releaskbecause of the

Government’s assignment of certain demilitarization codes to those parisugh this lawsuit,

! DRMS now operates &DLA Disposition Services.”
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Teton principally challenges the Government’s review and classificatittmoséaircraft parts as
arbitrary and capriciouglong witha couple ofsecondary APA challenges.

The parties crossioved for summary judgment, and on December 21, 2012, the Court
notified theparties that it would hold a hearing on those motions. The Court advised that, in
addition to the issues presented in their briefs, the parties should be prepared to diethess w
Teton possesses Article Il standing to pursue its APA claims againsbdtiernmentand,
specifically whether a decision from this Court would redress Teton’s injury. The Court heard
argumentfrom the parties during &ngthy hearing on January 15, 2013. Ultimately, upon
consideration of the administrative record in this case, the partieshgriehd the arguments of
counsel, the Court concludes, for the reasons set forth herein, that [&etsnArticle IlI
standingto pursue its claims and wiDISMISS this action for want ofurisdiction In turn,
both Plaintiffs’ Motion for Summary Judgment, (Dkt. No. 61), and Defetsd&@rossMotion

for Summary Judgment, (Dkt. No. 69), will BENIED ASMOOT.

BACKGROUND

The relevant history of this case begins with an auction. In August 2008, Government
Liquidation, LLC (“GL")—a private, thireparty entity with whom the Departmeat Defense
contracts to assist in the sale and disposal of surplus pregaosted eid announcement for
the sale of aircraft parts from five *A” aircraft bearing tail numbers54306, 154623, 154337,
153483, and 152863. (Administrative Record (“AR”)2413215). Among other detailshe
announcement explained that:

[N]Jon-hazardous Bmil A, B, and Q components this offer, that may be

available include, but are not limited to: instrumentation, communication and
navigational equipment, hydraulic and pneumatic components, fuel and restroom



equipment, cabin and cockpit furnishings, galley equipment, landing gears,
wheels and tires, and quick engine change components.

(Id.). The announcemeimdicatedthat GL's “special terms and cditions appy to this sale,”
along with the “general terms and conditions of sale . . . whrehisted on Government
Liquidation[']s web site.” id.).? It alsostatedthat “[bJuyers[’] participation, by placing a bid in
a sales event governed by the special terms, shall serve as their acknmmliedigan agreement
to be bound by both the general terms and the special terldg.” (

The“Special Terms and Conditions of Sale” restated the above descriptionadfditzdt
components that might be availableaingh the sale, but it also expressly described components
that would not be included:

Not included are airframe, control surfaces and aircraft skin. THE AIRGRAF
CARCASS SHALL REMAIN THE PROPERTY OF DOD SURPLUS, LLC
(“DOD Surplus”). Further excluded from this offer are munitions, weapons,
Flight Safety Critical Aircraft Parts (FSCAP) items, Critical Sensitive Items
(CSI), matting, modules, engine containers, ties downs, and counter weights.
NOTE: Aircraft has been subjected to parts reclamation with some parts
missing, damaged or loose.

(Id. at 96495) (emphasis in originaf). The “Special Terms” went on to describe the procedure
that the component parts sale would follow:

Payment of the high bid is due within 5 business days of the scheduled close of
the auction. Along with payment buyer will provide a properly completed End
Use Certificate (“EUC”). With in [sic] ten days of the sale closing the bihal s
submit a listing of parts to be removed. The listing shall contain (at a minimum)
NSN, Descption, manufacturer, cage adnd quantity desired by aircraft tail
number. GL shall verify that the parts meet tbgquirementspecified for this

sale. If the buyer has not submitted the parts list in ten calendar daysakdter s
closing, the sale shall be cancelled. The list will then be sent to DRMS for
verification. Any parts not meeting the requirements shall be deleisd thre

listing and no adjustment made in sale price. DRMS shall transmit the list to

2 For reasons beyond the Court’s understanding, the “general terms and conditions” were

not included in the administrative record.

3 Based on the Court’'s review of the administrative record, “DOD Surplus” is either
another name for Government Liquidation or an affiliate of Government Liquidatidre T
parties confirmed this during oral argument.
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AMARG for removal. AMARG shkh remove the parts and providgRMS the
actual removal costs. Buyer shall be informed or removal costs by DRM&r Buy
is responsible for gying DRMS directly for parts removal costs. Parts will be
released to buyer only after EUC approval and DRMS confirms to GL receipt of
removal payment in full.

(id.).*

Teton participated ithe auction, submitting a sealed bid of $8,250.00. As it turns out,
Teton was the winning bidder and secured the ability to acquire available partshé&divet
source aircraft.(Id. at 518519). Teton deposited $50,000.00 to bind the s@eat 500502,
85758), and on or around August 28, 2008submittel a listof the specific partsequested
from each aircraft (id. at 307354). Upon receipt,GL conducted a preliminary review of
Teton’s requested parts list and forwarded that listo®DRMS for final approval, pursuant to
the terms of the sale. Id( at 441466. DRMS reviewed Teton’s parts ligind assigned
demilitarization (“Demil”) codes to each component part based on upoarissponshg NSN
number, where available(ld.).

DRMS completed its initial review of Teton’s requested parts list on or around
September 19, 200§id. at 554584), andconducteda further review within the following
weeks (id. at 593636). Ultimately, DRMS divided all of the aircraft parts requebtedeton
into two categories (1) the“Safe to Sell’list, or (2) the “Ineligible for Sale” list (Id.). It
appears thathe “Safe to Sell” list included parts designatedDasnil A, B, or Q, whik the
“Ineligible for Sale” listwas comprised of parts classifiadDemil C or D. Seed.. However,
before DRMS'’s determinations were communicated to TetenDepartment of Defense issued

a revised policy directiven or around November 2008, which generally prohibited the public

4 The term “NSN” refers to “National Stock Number,” a unique identifier assigaed t

material items of supply, including aircraft parts. “AMARG” stands for the 30@ttogpace
Maintenance and Regeneration Group, the U.S. Air Force aircraft missile argk Sao#ity in
Tucson, Arizona where the source aircraft were being held.
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sale of items classified as Demil B and Q “sensitivgld. at 16581662, 2362370. As a
result, DRMSwas requiredo “rescrub” the lighg of partsapproved for release to Teton to
removeitems asignated aPemil B and Q. (Id. at 798). Following that process, only about
thirty (30) categories of parts were categorized as salable and eligibédease to Teton. (Id.

at 381-386, 798).

On or around March 13, 2009, GL forwarded the final list of approved fwaseton
along with AMARG's cost estimate for the removal of the approved,@artinquired whether
Teton wouldproceed with the sale(ld. at 904). On March 1B, Todd Burlage, Teton’'s Parts
Manager, respondeid GL and advised that Teton was reviewing the information and would
communicate its decisionld(). Subsequently, on March &7 GL sent another message to Mr.
Burlage, advising that “Government Liquidation needs to proceed witateeor cancel it"GL
requested that Teton provide a response by close of business on March 30, 1800901
March 30, 2009GL received a letter fra Teton’s attorney, John Faustild.(at 909910).
Therein, Mr. Fausti stated, in pertinent part:

We are concerned that Government Liquidation’s refusal to honor this contract is

not only a breach of its agreement with Teton Aviation, but that it may also lead

to the federal government unnecessarily and improperly destroying thaftairc

parts which are the subject of the GL contract. However, in lieuuof o

immediately taking emergency action to potentially avoid such destruction, our

law firm requests the opportunity to further investigate this matter with our client

and to review the Government Liquidation and agency records associated with
this transadbn to more fully assess the existence of any potential impropriety.

(Id.)). In turn, Mr. Fausti requested an additional seven business days for Teton to consider
whether to proceed with the saléd.).
GL granted Teton’sequestfor additional timethat same day,id. at 914), but several

days later, Mr. Fausti informed GL that Teton was seeking congressiontrassi® obtain the

> As Teton requested multiple quantities of manyhafse thirty (30) part typeshe total

number of individual partauthorized for release was approximatel9.18AR at 381-386).
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five aircraft in their entirety. I14. at 919). In respons&L sent an email message to Mr. Fausti
on April 6, 2009 explainingas follows:

The property awarded to Teton Aviati@enterwas limited to the approved parts,
which were to be mined from the-Aaircraft. Per our phone conversation, Teton
Aviation Center intends to pursue more than the approved parts andeglay
after [sic] the entire aircraft. Government Liquidation can only offer Teton
Aviation Center the option to purchase the approved parts as previously
extended.

The decision to proceed with the purchase of the approvaifcraft parts must
be made by April 8, 2009. The transaction will be cancelled if a decision is not
reached by April 8, 2009.

(Id. at 929). The following day, April 7, 2009, Mr. Fausti respondéatjng that Teton “intends

to take all steps necessary to legally enforce the original terms of thectsabpntract,”
threatening judicial action and “emergency relief from district couftd. at 937938). By

April 10, 2009, Teton had not confirmed that it intended to move forward with the sale offered
by GL, which promptedim Hill, Director of Customer Relations for Gtq formally notify Mr.

Fausti that GL was cancelling its sale with Teton:

The terms of the sale on which your client, Teton Aviation Center, bid indicated
that the offering was for parts reclamation of thes fA-4 aircraft listed above.
Your client was required to identify and list parts it wished the Government to
remove from these aircraft. The request for parts from the five iderdifiechft

was subject to approval by the DRMS. These terms weremniegsto Teton
Aviation Center in the Special Terms and Conditions, a copy of which is attached.
The Special Terms and Conditions incorporated by reference the General Terms
and Conditions of sale, which state in Section 4(K), “In the event that DRMS
charges a Demil Code or determines that an item offered for sale by GL may not
be sold, or must be sold with restrictions, GL may withdraw the item from sale or
place additional restrictions on the sale at any time prior to the removal of the
item by the Buyer. The Buyer will be limited in remedy to a refund of the
purchase price and cancellation of the Sale

It appears that Teton Aviation Center entered into this sale with a mistaken
understanding of what was being offered. As such, and because we value the
future business of Teton Aviation Center, we are canceling the sale, and will
return the deposit to Teton Aviation Center as soon as possible. As a reminder,
Teton Aviation center agreed [to] Section 11(A) of the General Terms and
Conditions, which provide for exclusive jurisdiction and venue in the State of
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Arizona, Maricopa County, and any such petition for injunctive relief should be
filed here.

(Id. at 964). Shortly thereafter, GL issuedudl refund of Teton’s $50,000.00 deposit the
sale (Id.at 967, 10225

That same day, April 10th, Teton filed the instant actigainst the Department of
Defense, seeking a temporary restraining order to prohibit the destructiorpasitiiis of the
aircraftor aircraft parts included in the auction contract between Teton and GL. (Dkt. Nos. 1, 3).
In the courseof responding to the temporary restraining order, counsel foGthesrnment
discovered that all five of the subject aircraft had already been dedfroyHowever, the
Governmenivas able to set aside figamilar aircraft pending the resolution of this dispute, and
the parties agreed to a consent temporary restraining order, which wad entéaril 24, 2009.
(Dkt. No. 20). TheOrder was subsequently converted to a consent preliminary injunction
without substantial change on May 13, 2009. (Dkt. No. 27). Pursuant tdOtHat, the
Governmentidentified five aircraft—tail numbers 153529, 154307, 153484, 153488, and
153459—and agreed to “take all necessary measures to ensure that [those] aircraft are not
destroyed or damaged, and that no parts are removed from [those] airddhjt."B(t that is as
far as theOrder goes.It does not require or obligate the Government to sell any of the aircraft
parts to Teton, or even to place tiecraft up for goublic auction followinghe Court’s ultimate
ruling on Teton’s APA claims. Regardless, Yy its terms,the Qder remairs in place until

superseded by a decision from this Could.) (

6 Aside from tte deposit, it does not appear from the record that Teton made any other

payments to GL in connection with this sale, including the $8,250.00 purchase price. Rather,
once GL efunded Teton’s $50,000.00 deposit, the administrative record suggests that any and alll
funds Teton had committed to the transachiad beerully recovered.

! Four of the aircrit—tail numbers 152363, 153483, 154306, and 1546280 been
destroyed thelay prior, on April 9, 2009. (AR at 888, 9697, 102103). The fifth aircraf—

tail number 154337—had been inexplicably destroyed on September 17, RD@8.8485)
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Subsequently, Teton amended its complaint several times, and the operative pleading in
this matter isiowthe Third Amended Complain{Dkt. No. 38 (“Third Am. Compl.”). Therein,
Teton seeks relief against the United States of America and the Department afeDefiein
alleges, in salient partthat “DRMS’s actions in preventing Teton Aviation from taking
possession of the surplus aircraft parts to which it was entitled under the Caootrstitutes
conduct which is arbitrary, capricious, an abuse of discretion and not in accord#&ndawi
(Id. aty 74). Tetorseeks the following relief:

e “[A] judgment declaring that the actions of the United States Department of

Defense in preventing the receipt by Teton Aviation of the aircraft parts tihwhi

Teton Aviation was entitled under the Contract was arbitrary, capricious, an abuse

of discretion and not in accordance with law, and as such are a violation of 5

U.S.C. § 706"

e An injunction againstthe United States Department of Defense from any further
actions which prevent the receipt phaintiffs of all the aircraft parts which were

sold under the Contractgnd

e An order enjoining the Department of Defense from taking any actions which
destroy or endanger any and all @M and TA4F aircraftat DavisMonthan Air

Force Base, and directinthe Department to provide the location of any
“departed” OA4M and TA4F aircraft.

(Id. at Prayer 11-8. At no point during this litigation did Teton assert claims against, or seek to
assert claims against, Government Liquidation.

After the parties had fully briefed their crasmtions for summary judgment, the Court
issued an Order on December 21, 2012, setting a hearing on those motions. (Dkt. No. 81).
Along with the issues raised in their briefing, the Court advised the patias prepared to
discuss “[w]hether Plaintiffs have Article Ill standing to pursue thkims against Defendants
and, specifically, whether the relief Plaintiffs seek from this Courtrearess the injury they
claim was caused by Defemda.” (d.). TheCourt’s Order stated, in salient part, as follows:

As pled, Plaintiffs’ claimed injuryappears to be their inability to acquire the
surplus aircraft parts at issue. (Third Am. Compl. at Y 74, 83, Bt
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Plaintiffs’ underlying right to purchase these&ceaft partsappearsto derive
entirely fromtheir contractual relationship with Government Liquidatiea non
governmental, private entity that is not before @ourt as a party to this actien

and it appears that Government Liquidation cancelled or rescitaledntract

with Plaintiffs in April 2009. (Third Am. Compl. at § 71, Admin. Record at 964).

As such even if the Court were to grant Plaintiffs the esttirof the relief they

seek hereinPlaintiffs’ desiredredress—the ability to acquire particular aircraft
parts—seems to depend on whether Government Liquidatibrcomply with its

prior contractual obligations, either voluntarily or as a result of samee
judicial intervention. See, e.g.US Ecology, Inc. v. United States D@B1 F.3d

20, 2425 (D.C. Cir. 2000) (“When redress depends on the cooperation of a third
party, it becomes the burden of the [appellant] to adduce facts showing that those
choices have been or will be made in such manner as to produce causation and
permit redressability of injury.”)Emergency Coalition to Defend Educ. Travel v.
United States Dep't of the TreasuBA5 F.3d 4, 141 (D.C. Cir. 2008) Miami

Bldg. & Constr. Traés Council v. Sec’y of De#493 F.3d 201, 2067 (D.C. Cir.

2007) The Court seeks clarification as to whether Plaintiffs have met their
burden in this respect.

(Id.). Counsel subsequently appeared for a hearing on Plaintiffs’ Motion for Summary
Judgmen (Dkt. No. 61), and Defendants’ Creltotion for Summary Judgment, (Dkt. No. 69),
on January 15, 2013. The Court heard argument for nearly two hours and ultimatelyetook t

matter under advisement.

ANALYSIS
At the outset, the Court believes it important to recognize that Teton’s standing is a
issue that was raised by the Coswia sponte The Government did not argueither in its
earlier motion to dismissséeDkt. Nos. 22, 29), or in its summary judgment briefiAtdpat
Teton lacked standing. However, the Court has an obligation to confirm its owncjumisdand
the D.C. Circuit has instructed that “[w]hen there is doubt about a party’s constitgtamding,
the court must resolve the doubtia spontef need bé. Leés Summit v. Surface Transp. Bd.
231 F.3d 39, 41 (D.C. Cir. 20Q®ee alsaCatholic Social Serv. v. Shalala2 F.3d 1123, 1125

n.2 (D.C. Cir. 1994)(“Because standinis a jurisdictional doctrine, the Court abliged to



consider the issusua spontég). Indeed, where the Court has doubts about a party’s standing, it
is reversible error to simply bypass the issue of standing and to proceed toithe@htke case,
even “where the merits question may be easily answeredrhinguez v. UAL Corp666 F.3d
1359, 1361 (D.CCir. 2012)® In keeping with these clearBstablished principles, the Court
notified the partieswell in advance of the hearing on the crasstions for summary judgment,
that it harbored concerns about Teton’s standing and provided the parties waiimpda
opportunity to address the Court's concerns. The Court now concludes that Tetdio fails
establish the requisite standing to pursue its claims in this’case.

The doctrine of standing derives frahnticle Il of the Constitution which “confines tk
federal courts to adjudicating actual cases and controversidieh v. Wright 468 U.S. 737,
750 (1984). To satisfy the “irreducible constitutional minimum of standing” under Artidleall
party must show: (1) that hassuffered an “injury in faét—an actual or imminent invasion of a
legally-protected, concrete, and particularized interest; (2) a causal connectiorerbatee
alleged injury and the defendant’s conduct at issue; and (3) that it is “likely,speculative,”

that the injury “will ke redressed by a favorable decisiohtijan v. Defenders of Wildlif&s04

8 The Court does not express aspinion as to the merits of Teton’s claim$o be sure,

the Court is keenly aware of its obligation “not to decide the questions on the merits for or
against the plaintiff’ and to “assume that on the merits the plaintiffs would besstidde their
claims.” City of Waukesha v. ERR20 F.3d 228235 (D.C. Cir. 2003) (citingVarth v. Seldin

422 U.S. 490, 502 (1975)).

9 The Court notes that the claims in this case are brought by two plainfiéfon Historic
Aviation Foundation and Teton Aviation Center. But for all intents and purposes, tles par
have consistently treated both plaintiffs interchangeatBgeeDkt. No. 16) éxplaining that the
purpose of both entities “include[s] the purchase, restoration, and flying of histiiterym
aircraft”; that both entities are “commonly controlleg Dr. Richard Sudgen”; and that both
entities “work collaboratively with regard to their efforts to purchasepmesand fly historic
military aircraft, as they did on the Government Liquidation contract whidieisubject of the
present litigation”). Thus, for purposes of standing, the Court consolidates its analysis as to both
plaintiffs, particularly given the parties’ failure to identifyyameaningfuldifference between

the two, with respect to Article Il standing or otherwise.
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U.S. 555, 560 (1992 “This triad . . . constitutes the core of Article III's casecontroversy
requirement, and the party invoking federal jurisdiction bears the burden of éstapiis
existence.” Steel Co. v. Citizens for a Better EnB23 U.S. 83, 1084 (1998). To establish
standing at the summary judgment stage, as here, a party “cannot rest on legateas’ but

must establish each element of standing by putting forth ‘specific faddaminguez666 F.3d

at1362 (quotind_ujan, 504 U.S. at 561)If starding is lacking, then “the dispute is not a proper
case or controversy, [and] the courts have no business deciding it, or expounding the law in the
course of doing so.’DamilerChrysler Corp. v. Cun®47 U.S. 332, 341 (2006).

As to the redressabilityspect of standing, the D.C. Circuit has repeatedly explained that,
“[wlhen redress depends on the cooperation of a third party, ‘it becomes the burden of the
[plaintiff] to adduce facts showing that those choipasthe third party] have been or will be
made in such manner as to produce causation and permit redressability of inji®yEtology,

Inc. v. United States DO231 F.2d 20, 225 (D.C. Cir. 2000) (quotingujan, 504 U.Sat562);

see also Miami Bldg. & Contsr. Trades Council v. Sec’y of, @88 F.3d 201, 2087 (D.C. Cir.

2007). *“Mere ‘unadorned speculation’ as to the existence of a relationship between the
challenged government action and the tpiadty conduct ‘will not suffice to invoke the federal
judicial power.” Nat'l Wrestling Coaches Ass’'n v. Dep’t of EJU66 F.3d 930, 938 (D.C. Cir.
2005) (quotingsimon v. E. Ky. Welfare Rights Qrg26 U.S. 26, 44 (1976)).

Teton does invokea cognizale injury for standing purposes: itgability to “tak[e]
possession of the surplus aircraft parts to which it was entitled under the Confféuctd Am.

Compl. at  74). Teton also presents evidence to show that its injury is fatdglita to the
Government’s challenged conduete., its classification of particular aircraft parts with

particular Demil codes, thereby precluding their release to Teton under itaatamth GL. But
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Teton fails to establish that a faable decision from this Coui$ likely to redresghat injury
because,\en if the Court were to grant Teton the entiret the relief soughherein—declaring
that the Government’s review process surrounding the requeistedlt partsvas arbitrary and
capricious—the Court’s ruling would be an empty gesturasmuch a3 eton no longer has any
legally enforceableight to acquirethe surplus aircraft partad seeks To the contrary, Teton’s
right to purchase those parts derived exclusively from its contract with GL, and the
administrative record clearly and unambiguously establishes thaafsdeled that contract years
ago and fully refunded Teton’s deposit. (AR at 964, 967, 1022 Thus,the redress of Teton’s
injury now depends on the cooperationGif, an independentird-party not before the Court,
and Teton presents no evidence gshow that GL is likely tohonor its prior contractual
obligations. If anything, GL’'s cancéhtion of Teton’s contract suggests precisely the opposite.
CompareEmer. Coalition to Defend Educ. Travel v. U.S. Dep't of the Trea&4y F.3d 4, 11
(D.C. Cir. 2008) (findingredressaitity satisfied where plaintiffgprovided a letter from the
relevant third party stating that it planned to remedynhey plaintiffs complained of “once the
regubtory obstacles [were] removed”).

Nor has Teton initiated any legal action against @Lenforce its rights under that
contract, whether by challenging the validity of GL’s cancellatibthe contract or otherwise
a point expressly conceded by Teton’s counsel during oral argurerthe extentt could be
suggestedhiat, after obtaining a declaratory judgment from this Cdwtipncan then proceed to
sue GL to enforce its rights under the corttraan argument that the Court emphasizes Teton

did not advance at oral argumesdthat is essentially a concession that the redressability

10 Even the allegations of Teton’s own complaint establish as much. (Third Am. Compl. at

1 71) (*On Friday, April 10, at 12:54 p.m. (EST), Teton’s attorneys received a brefflein
Government Liquidatioeanceling Teton’s contraeind promising to repay to Teton monies paid
for parts from the five aircraft)’(emphasis added).
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requirement cannot currently be metUJniv. Med. Ctr.v. Shalala 173 F.3d 438, 442 (D.C. Cir.
1999) (explaininghat “[r]ledressability must be satisfied now to establish jurisdiction”).
Severalof the abovecited cases from our Circuit lend support to this conclusion.
Miami Building for example,after several construction comparpfaintiffs contracted with
Miami-Dade County tdbuild a commercial airport on surplus Air Force latige Air Force
ultimatelydecidednot to convey the land tdiami-Dade for use as a commercial airpdvtiami
Bldg, 493 F.3d at 20P4. When the Air Force instead offered the land for “mixed use
purposes,” the construction plaintiffs and Miabade County both brought suit against the Air
Force, but MiamDadedismissed its lawsuit and elected instead to proceed with the purchase of
the land for “mixed use purposésid. On appeal, the D.C. Circuit succinctly summarized the
construction plaintiffs’ inability to establish standing:
Even were we to direct the Air Force to convey the total surplus acreage, we
cannot predict with any confidence that Miabade—which voluntarily
terminated its participation in this lawsuit and, pursuant to an agreement with the
Air Force, has already accepted a portion of the ssirpioperty for mixed use
development-would make the policy choice to reverse course and contract an
airport, thus redressing [the construction plaintifsleged injury, namely, the

lost opportunity to build and operate a commercial airport on land gedvay
the Air Force for this purpose.

Id. at 202. The Circuit reached a similaesultin US Ecology wherein the plaintiff sought
review of the Secretary of the Interior's decision not to convey a partidgtdatosthe State of
California for the construction of a lelevel radioactivavaste facility. 231 F.3d at 226. The

courtconcluded that the plaintiff's injury was not redressable by the ®egduse, even if the
Secretary’s decision were reversed and the land were offered to teeoB@alifornia, the

plaintiff could not “demonstrate any legally enforceable right thafd@ala must (1) accept the
Ward Valley Site if offered, and (2) proceed with plans to build a-[exel radioactive waste]

facility on the land.” Id. Given the plaintiff's inability to establish standing, the Court of
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Appeals held that it lacked juristion to hear the disputeThese principles apply with equal
force here. Even if ths Court were to issue a declaratory judgmeimding that the
Government’s review of the aircraft parts was arbitrary and caprjdio@sCourt cannot predict
with any @nfidence that GL can avill honor its original contract with Teton to sell any of those
surplus parts.

Seemingly recognizing these deficienciebeton backpedaled fronthis particular
approach to redressabili oral argument angresented a slightldifferent twist onits standing
theory. Rather than arguing that it holdsrasentight to acquire surplus aircraft parts frordA
aircraft, Tetonessentially contendthat a favorable ruling from the Court on its APA claims
would likely enable Teton to acquire those parts in the future. According to Teton, if the Court
declares that the Government’s classification of particular parts was arlamcicapricious, not
only would Teton be able to bid on and purchase those parts fromvéhairfcraft currently
being preservedy the injunction in this casédut it could also compete for future contracts on
parts from any A4 aircraft put up for auction. The problem with Teton’s theory, however, is
that it presents no evidence to establish that any such outcome is likely, aad,ithé
administrative recorduggestexactly the opposite.

Put differently, egardless othow the Court were to rule othe propriety of the
Government’s classification of particular aircraft parts, Teton doeshwot that it idikely that
the Government will offer parts from the five aircraft currently being heldr¢m any other A4
aircraft for that matter) for sale to the public through a future auction. Teton does not identify
any statute or regulatiohdtrequires the Department of Defense to make thaiseraftavailable
for sale, and the Court is not independently aware of such autharifiact counsel for Teton

expressly conceded that it is entirely within the Government’s disorethetherto offer these
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aircraft (or their component party public salein the first placé’ To be sure, Teton doest
seek ag affirmative injunctive relief from this Court that would require the Government to make
the aircraft available to Teton (and the Court does not opine as to whether it could etamente
such a request for relief). Anoughthe parties agrekto a preliminary injinctionpursuant to
which the Government is holdirfiye planes aside until the Court issues a decision in this case,
nothing within the terms of th&rder obligates the Government to make any of tlaoseaft o
aircraft parts available for sale to Tetoor even to put them up fgrublic auction more
generally. Instead, it appears that the terms of@nd¢r were agreed upon simply to eliminate
any exigency surrounding Teton'sequestfor more expedited relief and the threatened
destruction of addibnal aircraftat the time

Furthermorean affidavit submitted by the Government confirms that many of tde A
aircraft held by the Government are slated for other purposes, includisgr@eemation for
other active aircraft in the Navy's fleet, fage military sales, and potential museum placement.
(Dkt. No. 681 at 11 1721). While the affidavit states that the particular aircraft covered by the
injunction have all been “turned over the DLA for eventual disposgdl,af I 21), this does not
mean that it is likely that DLA Disposition Services will ultimately convey thoseadirtt GL
for public auction. Rather, DLAisposition Sevices (formerly DRMS) disposes of surplus
goods in any number of ways, including by destruction or shredeimgoutome that seems
particularly likely here, given that after GL canceled its contradt igton, the original source

aircraft were destroyed, rather than being offered for auction andosafether buyer. (AR at

1 At best, Teton’s counsel referred to the Government’'s policy that particu@afair

componentsife., those classified as Demil B or Q “sensitive”) are meafuiredto be shrdded.
But this is a far cry from establishing that those parts must be made av#&ildabe public, and
in fact, the very policy directive upon which Teton appears tomagdates the reutilization of
those parts within the Department of DefenseeefAR at2369-2370).
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80-85 9697, 102103. In fact, Teton’'sown briefing points out thatat least as of a few years
ago, the Government’s intent appeatedbe to destroy and shred all4Aaircraft moving
forward rather than to release parts from thptsnes for sale to the public.Sdeid. at 123
(explaining hat Navy A4 aircraft turned over were meant for disposal and shredding), 269
(explaining that DRMS did not anticipate receiving any “future A4 aircrafthasNavy is
destroying them”)) Accordingly, the Court concludes that Teton fails to establishitthat
likely, as opposed to merely speculative, that a favorable decision from thisv@lbuedress
the injury it attributes to the Government’s challenged actions.

None of the cases raised by Teton’s counsel duhagearing change this resulEirst,
Teton relied heavilyon Abigail Alliance for Better Access v. Eschenha¢69 F.3d 129, 135
(D.C. Cir. 2006), arguing thatt will likely be able to acquire surplus aircraft parts in the future
becausedt will be in GL's “pecuniary interest” tput the replacement aircraft (or other4A
aircraft) up for public auction.This argument is unavailing. First, Tetarcorrectly assumes
that GL holds title to any A aircraft in the first place-and if GL does not own or control the
aircraft, it certainlycannot make the decision to put the aircraft up for sale. To the contrary, the
only evidence before the Court on this issue indicates that the planes coveredryrttion
are currently being held by DLA Disposition Servicaadnot GL. Nor does Teton present
evidence—in the administrative record otherwise—to establish that ank-4 aircraftarein the
possessioncontrol,or ownership of GL. But even if GL did presently possessfadyaircratft,
the procedural history of this dispute and the evidence iradinginistrative recar belie the
conclusion that Glwould sell the aircraft for pecuniary gaigiven that, after GL canceled its
original contract with Teton, it did not attempt &sell the five source aircraft to another bidder.

Instead, lhey weresimply destroyed.Teton also invoke€ommunity Nutrition Institute v. Block
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698 F.2d 1239 (D.C. Cir. 1983ndHumane Society of the U.S. v. U.S. Postal Sergice F.
Supp. 2d 85 (D.D.C. 2009jor similar propositios, but the Court finds Teton’s reliance on
these cases equally unpersuasive.

In addition, Tetonplaced particular emphasis @C Distributors, Inc. v. United States
883 F.2d 146, 151 (D.C. Cir. 198 arguing that favorable decision from the Court is likely
to redress its injury because Teton vk able to “compete” for a contract to purchase the
surplus aircraft parts it seeksthe future even if it cannot say for sure whether it will ultimately
be awarded aamtract This argumenalsomisses thenark It is truethat theloss of theability
to compete for a contract can constitute a cognizable injury for Articlstdiding purposes
But to compete for a contract, there must be a conivambmpete for inhe first place, and, as
set forth above, Teton simply does not establish a likelitloaidthe Government will place any
additional A-4 aircraft up for auction in the future, whether through GL or otheftvise

As a final effort to establish standin§eton suggestedin conclusory fashionthat its
injuries are not dependent on a third party because GL is not truly an independent third party
from the Government. In so arguing, Teton paihto two general statementsin the
Government’s briefing and almed that, while GL is technically the contracting party, the
Government controls the ultimate outcome. But neither the administrative recadynother
evidence before the Court supports this assertion, and at this stage, Teton ¢ammmtmere

allegations” to establish standingujan, 504 U.S. at 561Dominguez666 F.3d at 1362.

12 Teton also referenceédlest Virginia Ass’'n of Community Health Centers, Inc. v. Heckler

734 F.2d 1570 (D.C. Cir. 1984), as standing for the proposition that providing a party tlye abilit
to qualifyfor federal funding—even if the party is not certain teceivefederal funding—would

meet the redressability prong of Article Il standinfn analogizing the ability to qualify for
federal funding with the ability to compete for surplus aircraft parts contfaaigever, Teton
continues togloss over the piece th& missing from itsargument—the contracts (or, as in
Heckler, the federal funding) must be offered in the first place. And Teton simply has not shown
that the Government is likely to offany A-4 aircraft for purchase in the future.
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Ultimately, because Teton’s injury is not likely be redressed by a favorable decision
from the Court, the Court concludes that Teton lacks Article Il standing to pusscdaiihs in
this case. In reachinthis conclusion, the Court is mindful that the relevant question is not
whether it is certain @t the Court’s decision will redress GL’s injury, but only whether it is
likely. Lujan, 504 U.S. at 561. But based on the present posture of this despltae record

before the Court, Tetosimply fails to meet this standard.

CONCLUSION

For thereasons set forth above, the Court concludesTisian lacks Article Il standing
to pursudts daims and will therefor®I SM 1SS this case fowantof jurisdiction As a result,
both Plaintiffs Motion for Summary Judgment, (Dkt. No. 61), addfendants’CrossMotion
for Summary Judgment, (Dkt. No. 69), will IRENIED AS MOOT. An appropriateOrder

accompanies thislemorandum Opinion.
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