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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE DISTRICT OF COLUMBIA,
Raintiff,
V. Civil Action No. 09-751(RBW)

ZACHARY NAHASS and
TYRKA & ASSOCIATES, LLC,

Defendants.
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MEMORANDUM OPINION

The District of Columbia (the “District”), enunicipal corporation antthe plaintiff in this
civil case, seeks an award of attorneys’ fdest were incurred by the District of Columbia
Public Schools in an administrative proceeding conducted pursuant to the Individuals with
Disabilities Education Act (the “Ag, 20 U.S.C. § 1415(i)(3)(B)(i) (2006). Complaint (the
“Compl.”) 11 31-42. Currently before the Courthe defendants’ motion to dismiss pursuant to
Federal Rule of Civil Procedure 12(b)(6), foilifay to state a claim upon which relief can be
granted, along with their own reaidor an award of costs and attorneys’ fees. After carefully
considering the District’'s complaint, the defentsa motion to dismiss, and all memoranda of
law relating to that motiohthe Court concludes for the reasons that follow that it must grant the

defendants’ motion to dismiss but dethgir motion for attorneys’ fees.

! For ease of reference, and unless otteenmoted, the Court refers to the Bidtof Columbia and the District of
Columbia Public Schools collectively as the “Digttr for purposes of this memorandum opinion.

2 |n addition to the plaintiffs Complaint and the Defendants’ Motion to Dismiss and for Costs and Fees (the “Defs.’
Mot.”), the Court considered the following documents in rendering its decision: (1) the Memorandum in Support of
Defendants’ Motion to Dismiss and for Costs and Feles (Defs.” Mem.”); (2) the Plaintiff's Opposition to
Defendants’ Motion to Dismiss and for Costs and Fees (the “Pl.’s Opp'n”); (3) the Defendants’ Reply Regarding
(continued . . .)

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2009cv00751/136336/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2009cv00751/136336/20/
http://dockets.justia.com/

|. Background®

During the 2007-08 school year, the Distriatntified P.M., a minor child, “as a student
with a disability [who was] eligible for certaispecial education services” under the Act.
Compl. § 7. The District thereafter determineadt ths part of P.M.’s individualized educational
program} P.M. would “receive[] specialized instruction at [the] Rock Creek Academy during the
2007-08 school year,”_id[ 8, at the Distdt’'s expense, idf 6. As requiredy the Act, the
District “convened a [m]ultidisciplinary [tledimthe “Team”) on June 17, 2008, “to evaluate
P.M.’s educational progress at [the] Rock Creek Academy. Y Bl. The Team recommended,
inter alia, that “P.M. receive a comprehees psychological evaluation and a speech and
language evaluation.”_Id] 11. Three months later, defendants Zachary Nahass and Tyrka &
Associates, LLC filed a due process complaint il Student Hearing Office of the Office of
the State Superintendent of Education on behalf of P.M. and her mother, Lorraine Matthews,

alleging that the District “failfed] . . . to [timgl conduct and review evaluations in all areas of

(... continued)

Motion to Dismiss and for Costs and Fees; (4) the Pisnhotice of Supplemental Authority; (5) the Defendants’
Reply to Plaintiff's Notice of Supplemental Authorit{) the Defendants’ Notice of Supplemental Authority
Regarding Defendants’ Motion to Dismiss and For CostsFaes; (7) the Plaintiff's [| Response to Defendants’
Supplemental Memorandum and [] Notice of Further Supplemental Authority; and (8) the DefeRigly to
Plaintiff's [] Response to DefendantSupplemental Memorandum and [] N&tiof Further Supplemental Authority.

% The relevant facts of this case are taken from the Complaint and documents incorporated by reference in the
Complaint.

* An individualized educational plan is a “written stagernfor each child with a disability that is developed,
reviewed, and revised in accordance with this section and that includes” various developmental assessments and
educational goals for the student. 20 U.S.C § 1414(d)()(aA State or local educational agency will rely upon

the individualized educational plan pyovide a student witlthe free appropriate publieducation that they are

entitled to under law._See, e.@Winkelman ex rel. Winkelman v. Parma City Sch. D850 U.S. 516, 520 (2007)

(noting that the Act “requires that the school district proyitle student] with a free gpopriate public education,

which must operate in accordance with the [individualized educational program]’ (internal quotation marks
omitted)).




suspected disability2” Pl.’'s Opp’n, Ex. D (Due Process Complaint) at 1; see @Gtsopl. § 12

(asserting before the hearing offi¢bat the District “had failetb conduct the psychological and
speech and language evaluations” that were recommended by the Team).

On September 25, 2008, approximately threxkg after the filing of the due process
complaint, the District authorized the “independ evaluations of P.Mat [the District’s]
expense.” _IdY 13. Despite the Distristwillingness to subsidize ¢hcosts for the evaluations
that were the subject of the dpeocess complaint, Tyrka “continued the litigation to request an
order finding that the student weenied [a free appropriate pub&ducation] as aesult of the
[District’s] failure to complete [the] necessary evaluations in a timely mafnét."[] 18-19;
Pl’s Opp’n, Ex. C (Transcript of Oct. 20, 2008 Haegji at 7 (“[P.M.] assestthat the failure to
do the evaluations between June 17th and September 12th when the complaint was filed was an
unreasonable delay . . . and thatfdnture to do those evaluations aunts to a denial of [a free
appropriate public education] to the student.”An administrative hearing was convened
thereafter on October 20, 2008. Compl. at 1 15-16.

On October 26, 2008, the Hearing Officesrdissed the due process complaintfi@0,
concluding that Tyrka’s requeébn behalf of P.M.) for the evaluations “was mooted by [the
District’'s] prompt authorization of indepermttecomprehensive psychological and speech and
language evaluations.” Pl.’s Opp’n, Ex. B (iHag Officer's DecisionOctober 26, 2008), at 4.

Furthermore, in an attempt to address Tyrka'gument that the District’s failure to timely

® For ease of reference, and unless otherwise noted, tive 1@ters to the defendantsllectively as “Tyrka” for
purposes of this memorandum opinion.

® A “free appropriate public education” is defined as “special education and related services that (A) have been
provided at public expense, under public supervision amdttdin, and without charge; (B) meet the standards of

the State educational ageny; (C) inclageappropriate preschool, elementsehool, or secondary school education

in the States involved; and (D) are provided in conformity with the [required] indiietd education program.”

20 U.S.C § 1401(9).



perform the evaluations resulted in the deafah free and public education, the Hearing Officer
concluded that there was no evidence that tistribi's delay in condumg the evaluations was
unreasonable. Idat 3. In support of that finding, the Heari@dficer found that there was no
evidence that the District failed to carry outstatutory obligation t@onduct an evaluation of
P.M. every three years. |cAdditionally, the Hearing Officeconcluded that while the Team did

not give any reason for ordering the additional evaluations, the record before the officer reflected
the fact “that neither [P.M.’s] disability classification nor the appropriateness of her educational
program was in dispute,” because she was “dyreéaceive[ing] the maximum level of services
available for a child with her leVef disability, . . . [and P.M.] is making satisfactory progress on
her . . . goals” that were set forthhar individualized education program. l@ihus, the Hearing
Officer concluded that “the two evaluatiomecommended by the [Team] would have no
meaningful impact on [P.M.’s] educational program,” ad.3-4, and, therefore, P.M. “suffered

no educational harm as a consequenceedétialuations not hawy been conducted,” ict 4.

The District then filed the instant action épril 23, 2009. The District asserts that it
was a “prevailing party” at the administrative proceeding, and thus it should be awarded
attorneys’ fees under the Act because the defendhaetfistrict alleges, filed the complaint and
pursued the litigation for impermissible purposes. Gespl. 1 33 (alleging that Tyrka’s “filing
of the due process complaint . . . was frivolausreasonable, and/or tiwout foundation”);_id{

37 (alleging that Tyrka’s “continued pursuit of litigation in the administrative proceeding was
frivolous, unreasonable, andfeithout foundation”),_idf 41 (alleging that Tyrka'’s “due process
complaint was presented for an improper purpsgeh as to harass, to cause unnecessary delay,
or to needlessly increase the cost of litigation'More specifically, the District claims that

Tyrka’'s due process complaint “was frivolousyreasonable, [or] without foundation,” because



they “filed the due process complaint a mdmeee months after the [Team] had recommended
the evaluations, while P.M.’s school was etess, and without any evidence of attempting to
correspond with [the District] @howing that the evaluationsould meaningfully impact P.M.’s
educational program.” Compl.3B. The District further asserts that Tyrka continued to litigate
after “the litigation clearlypecame frivolous, unreasonable, [or] without foundation,Yi&8,
because the District had already auitexdt the independent evaluations,” {037. Finally, the
District argues that Tyrka filed the complaintitivan improper purpose, such as to harass, to
cause unnecessary delay, or to needlessly ipertee cost of litigabtin,” because the Hearing
Officer had concluded that there was no “evienhat [Tyrka] had made P.M. available or
attempted to contact [the Disttj regarding scheduling the evaliass,” and that Tyrka failed to
prove that P.M suffered any “eduicatal] harm . . . in the meréiree months . . . while school
was on summer recess.” K41l.

Tyrka moves to dismiss the plaintiff's ComplainThey argue that the District was not a
“prevailing party” in the administrative actidmecause the Hearing Officer dismissed the due
process complaint as moot after the Distriall lmathorized independent evaluations for P.M.,
Defs.” Mot. at 6, and that “it would be a perserresult to grant [thBistrict] prevailing party
status . . . because it voluntarityok action to correct a problem prdfter [a] parent filed a [due
process] complaint,” idat 7. Tyrka further asserts that nasfehe facts alleged by the District
in its Complaint establish that the due process complaint was frivolous when filed, filed for an
improper purpose, or that the action becamelous after the September 25, 2008 letteratd.
9-18. Finally, Tyrka seeks attorrgyees incurred in defending @igst this lawsuit, arguing that

the District’s “claims are unreasdsia on their face, [and] becautte District and its attorneys



are demonstrating a consistent pattern offaét, vexatious, litigation for oppressive reasohs.”
Id. at 18.

The District, not surprisingly, disputes each of Tyrka’s positions, arguing that “the nature
of the dismissal in [the Distrisf favor . . . demonstrates thgghe District] was the prevailing
party.” Pl’s Opp’n at 10. Furthermore, the Didtasserts that the due process complaint was
frivolous and filed for an improper purpose besguinter alia, Tyrka “filed [the] complaint
where there was no evidence of’ P.M. having beenied a free appropriate public education.
Id. at 14. As for Tyrka’s request for an awardatbrneys’ fees, the District argues that Tyrka’s
claims of bad faith on the part of the Distristbased on nothing more than “inconsequential
word-play,” id. at 19, and “torturing the wosdof the complaint in . . . peripheral respects [that]
provides no defensible basis for dismissal,"atl20.

[I. Standard of Review
A motion to dismiss under Federal Rule @ivil Procedure 12(b)(6) tests whether a

complaint has properly stated a claim upon whalkef may be grantedWoodruff v. DiMariq

197 F.R.D. 191, 193 (D.D.C. 2000). For a compltrgurvive a Rule 12(b)(6) motion, Federal
Rule of Civil Procedure 8(a) requires that intain “a short and plain statement of the claim
showing that the pleader is entitled to relieFed. R. Civ. P. 8(a)(2). Although Rule 8(a) does
not require “detailed factual allegations,” aaiptiff is required toprovide “more than an

unadorned, the-defendant-unlawfully-hadyree accusation,” Ashcroft v. Ighal ~ U.S. ,

_, 129 S. Ct. 1937, 1949 (2009) (mitiBell Atl. Corp. v. Twombly 550 U.S. 544, 555-57

" Tyrka raises two additional arguments for dismissing theiBistComplaint. First, Tyrka contends that even if
the District can establish its eligibility under the Acthie awarded attorneys’ fees, the Court should nonetheless
exercise its discretion not to award sudeks to the District. Defs.” Mot. &. Second, they point out that the
District is seeking “attorneys’ fees incurred . . . in amiadstrative proceeding,” Defs.” Mot. at 8, but has failed “to
state what portion of the atteys’ time was spent ‘in the @uhistrative proceeding,”” idat 9. Because the Court
has determined, as indicated belowattlthe District does not qualify for attorneys’ fees emthe Act, it is
unnecessary for the Court to address these two additional arguments.



(2007)), in order to “give the defendant fair netic. . of what the claim is and the grounds upon
which it rests,” Twombly550 U.S. at 555 (citation omitted). In other words, “a complaint must
contain sufficient factual matter, acteg as true, to ‘state a claim to relief that is plausible on its
face.” Igbal 129 S. Ct. at 1949 (quoting Twomblg50 U.S. at 570). A claim is facially
plausible “when the plaintiff pleads factual coritémat allows the court to draw [a] reasonable
inference that the defendant isblia for the misconduct alleged.” Idquoting_Twombly 550
U.S. at 556). A complaint alleging facts whiare “merely consisté with a defendant’s
liability . . . stops short of the llnbetween possibility and plausibilibf ‘entitlement to relief.”
Id. (quoting_ Twombly550 U.S. at 557) (internal quotation marks omitted).

In evaluating a Rule 12(b)(6) motion understiframework, “[tihecomplaint must be
liberally construed in favor of thalaintiff, who must be grantedehbenefit of all inferences that

can be derived from the facdtleged,” Schuler v. United State®17 F.2d 605, 608 (D.C. Cir.

1979) (internal quotation marks and citationsitted), and the Court “may consider only the
facts alleged in the complaint, any documertther attached to oicorporated in the

complaint[,] and matters of which [the Court] ynimke judicial notice,’E.E.O.C. v. St. Francis

Xavier Parochial Sch.117 F.3d 621, 624 (D.C. Cir. 1997) (footnote omitted). Although the

Court must accept the plaintiffsa¢tual allegations as true, any conclusory allegations are not
entitled to an assumption of truth, and evenehalfegations pled witfactual support need only

be accepted to the extent that “they plausibly gise to an entitlement to relief.” Ighdl29 S.

Ct. at 1950. If “the [C]ourt finds #t the plaintiffs have failed tallege all the mizrial elements

of their cause of action,” then the Court magndiss the complaint without prejudice, Taylor v.
EDIC, 132 F.3d 753, 761 (D.C. Cir. 1997), or wigirejudice, providé that the Court

“determines that the allegation of other factasistent with the chinged pleading could not



possibly cure the deficien,” Firestone v. Firestoner6 F.3d 1205, 1209 (D.C. Cir. 1996)

(internal quotation marks and citations omitted).
lll. Legal Analysis
The issue before the Court is whether either party in this matter is entitled to attorneys’
fees resulting from the opposing side’s handling of dnspute. It is well-sttled that “litigants

in federal court must pay their own attorneys’ fees.” Parker v. Calif#GibF.2d 320, 325 n.15

(D.C. Cir. 1977) (citingAlyeska v. Pipeline Cov. Wilderness Society421 U.S. 240, 250

(1975)). The rule is subject three established exceptions,otwf which are relevant hete.
Parker 561 F.2d at 325 n.15. The first exttep, relied upon by the Birict, is where
“attorney[’]s fees [are] authorized by statute,”, idnd here the District relies on 20 U.S.C. §
1415(i)(3)(B)(i), which allows for tl recovery of attorneys’ fegstovided that the District was

a “prevailing party” at the administrative queeding, and that Tyrka filed the due process
complaint and pursueddhlitigation for impermssible purposes. The second exception, relied
upon by Tyrka, allows for attorneys’ fees wheithe losing party hascted in bad faith,
vexatiously, wantonly, or fooppressive reasons.” _I{internal quotation marks omitted). To be
clear, a party that successfullgstablishes the applicabilitpf these exceptions is not
automatically entitled to an award of attornefees; rather, the Court has discretion to decide
whether an order granting attorneys’ feesappropriate in any given case. e U.S.C. 8

1415()(3)(B)(i) (“[T]he [Clourt, in its discretionmay award reasonable attorneys’ fees . .. to a

prevailing party” (emphasis addg¢dAlyeska Pipeline Service Go421 U.S. at 258-59 (“[A]

8 The third exception to the general rule that a party rhast the costs of theittarneys’ fees, which is not
applicable here, is “the historic power of equity to permit the trustee of a fund or property, or a party preserving
recovering a fund for the benefit of others in addition todeif, to recover his costs, including his attorneys’ fees,
from the fund or property itself or directly from the other parties enjoying the benefit.” PaieF.2d at 325 n.15
(quoting_Alyeska Pipeline Service C&21 U.S. at 257).




court mayassess attorneys’ fees . . . when thentpgiarty has ‘acted ibhad faith, vexatiously,
wantonly, or for oppressive reasons” (emphamisled)). With that framework in mind, the
Court turns to each of the party’s requests for attorneys’ fees.

A. The District’s Claim for Attorneys’ Fees.

As noted above, the District seeks an award of attorneys’ fees pursuant to 20 U.S.C. §
1415(i)(3)(B)(i), which provides the following:

In any action or proceeding brought under this section, the court, in its discretion,
may award reasonable attorneys’ fees as part of the costs—

(I to a prevailing party who is a State educational agency or local educational
agency against the attorney of a paseho files a complaint or subsequent cause
of action that is frivolous, unreasonable, or without foundation, or against the
attorney of a parent whantinued to litigate after ¢éhlitigation clearly became
frivolous, unreasonable, avithout foundation; or

(111 to a prevailing State ducational agency or locaducational agency against

the attorney of a parent, or againse tpharent, if the parent’'s complaint or

subsequent cause of action was preskefde any improper purpose, such as to

harass, to cause unnecessary delay, ce¢dlassly increase the cost of litigation.
The threshold question the Court must resolve in determining whether the plaintiff is entitled to
attorneys’ fees under 20 U.S.C. 8§ 1415(i)(3)(B)¢ whether the plaintiff was a “prevailing
party” in the administtave action. “[T]he term ‘prevailing pt/’ is a legal term of art that

requires more than achieving tbesired outcome; the party seakifees must also have been

awarded some relief by the Court.” District of Columbia v. Str&86 F.3d 898, 901 (D.C. Cir.

2010) (citing_Buckhannon Bd. and Care Home, indN. Va. Dep’t ofHealth and Human Res.

532 U.S. 598, 603 (2001)) (internal quotation marks aterations omitted). It is not enough to
establish “prevailing party” status when party has “secured [afavorable out-of-court

settlement[],” as the other parsy*voluntary actions . . . lack éhnecessary judicial imprimatur



Id. at 901 (citing Buckhanno®32 U.S. at 605). Nor is it enoutitat a party secas a favorable
ruling on mootness grounds. lat 902 (concluding that the hesy officer's dismissal of the
case on mootness grounds was “unaccompanied bgigudelief,” because the school district

had already agreed to provide théefesought at théhearing);_but se®istrict of Columbia v.

Jeppsen514 F.3d 1287, 1291 (D.C. Cir. 2008) (holding tihat District was a “prevailing party”

when one claim against it was dismissednasot and another claim was dismissed on the
merits). Rather, to establish “prevailing party” status under the Act, a party must satisfy a three-
part test: “(1) there must be'@urt-ordered change in the legalationship’ of the parties; (2)

the judgment must be in favor of the party segkhe fees; and (3) the judicial pronouncement

must be accompanied by judicial relief.” Strab80 F.3d at 901 (citing Thomas v. Nat'l Sci.

Found, 330 F.3d 486, 492-43 (D.C. Cir. 2003)). Furthere, where a defendant is seeking to
establish “prevailing party” stas, that party need neatstablish a court-ordered change in the
legal relationship of the parties. I¢‘Although we developed thisest in connection with
requests for fees by plaintiffsve have applied its lattdwwvo requirements to requests by
defendants as well.”); Jeppsési4 F.3d at 1290 (D.C. Cir. 200@oncluding that a defendant
who obtains a dismissal on the merits qualifiegdprevailing party,” despite there not being
any court-ordered change in thgaérelationship of the parties).

Applying the_Thomagest to the facts of this case, the Court finds that the District has
sufficiently alleged that it is a “prevailing pgitunder the Act. Because the District was the
defendant in the administrative proceeding, the first prong of the Thimsias not applicable.
Furthermore, the second prong of the test mleaatisfied becausthe District obtained a
judgment in its favor when the administratitiearing officer dismissed P.M.’s due process

complaint. As for the third prong, the Heayi®fficer made a “judiial pronouncement . . .

10



accompanied by judicial relief,” Straus§90 F.3d at 901 (citing Thoma330 F.3d at 49), by
issuing a finding in favor of the District thatetithree-month delay in authorizing the evaluations
was not “unreasonable,” and that because Rbd& “already receiv[ing] the maximum level of
services available for a child with her level osalility, . . . [and P.Mwas] making satisfactory
progress on her . . . goals” thatreeset forth in her individualked educational plan, she did not
suffer “educational harm as a consequenda@gvaluations not having been considefe®!’’s
Opp’'n, Ex. B (Hearing Officer's Decision, udter 26, 2008), at 3-4. The District, having
satisfied all three prongs of the Thomast, therefore qualifies as a “prevailing party” under the
Act.

Tyrka's reliance on Strausr the proposition that the Disttiis not a “prevailing party,”
while understandable at first blush, is misplacdthere, a disabled student filed a due process
complaint “seeking an order requiring [the DBl to pay for an idependent psychiatric
evaluation.” _Strays590 F.3d at 899. After the due presecomplaint was filed, the District
authorized the independent evaloatiprior to the hearing date, i@t 900, but the student
proceeded with the hearing because he wassalsking “a declaration that [he] was denied a”
free appropriate public education, &.901. The Hearing Officeletermined that the case was
moot because the District had authoritieel independent psychiatric evaluation,at 900, and
even though the Hearing Officer noted in histien decision that # student “suffered no
educational harm,”_idat 901, the circuit court ultimatelzeld that the District was not a

“prevailing party” under the Act, icat 901-03.

® While the Hearing Officer also concluded the request for independent comprehensive psycholaical an
speech/language evaluations “was mooted by the [District’'s] prompt authorization of [those}iens)u Pl.'s
Opp’'n, Ex. B (Hearing Officer's Decision, October 26, 2008), at 4, this finding has nimdear the District's

status as a “prevailing party” due to the Hearing @ffihaving issued a deasi on the merits._ Sekeppsen514

F.3d at 1291.

11



While Strauscontains a number of factual similaggiwith this case, a closer examination
of that case reveals that not alltite same. The circuit court in_Stracsncluded that the
Hearing Officer’'s finding thathe student “suffered no educatad harm” was mere “dicta,”
because that “portion of theeldring Officer's decision . . . begins with a counterfactual
subjective.” _Id.at 901 (highlighting the Hearing Officer&pinion that “[tlhefacts of this case
suggestthat even if [the District] had not autlwed an independent alation, [the student]

would have facedan uphill burden of proving’ educational harm”). Thus, when “read in

context,” the circuit court founthat the Hearing Officer's desion was not one “on the merits,
but instead” was nothing more than “specwolatabout what might have happened had [the
District] refused to prade the evaluation.”_Id.In contrast, the Hearin@fficer’s finding in this
case that P.M. “suffered no educational harRl,”s Opp’n, Ex. B (Heang Officer's Decision,
October 26, 2008), at 4, when read in context,hlaadly be construed as “speculation.” Indeed,
the Hearing Officer made clear that “theotwvaluations recommended by the [Team] would
have no meaningful impact on [P.®] educational program,” idat 3-4, because “neither
[P.M’s] disability classificabn nor the appropriateness ofrheducational program was in
dispute,” and she was “alreadyceév[ing] the maximum level ofervices available for a child
with her level of disability, idat 3. Unlike the administrative decision issued in Stréues
Hearing Officer did not use cowrfactual subjective language randering his decision that
suggested that he had no intent teues a decision on the merits. Straas therefore,
distinguishable fromvhat occurred here.

But while the District qualies as a “prevailing part under the Act, the Court
nonetheless concludes that the Disthias failed to allege facts necessary to conclude that Tyrka

acted in a sanctionable manner under 20 U.ST11%(i)(3)(B)(i). There is10 basis in law or

12



reason for the Court to concludleat the due process complaimas frivolous or unreasonable
merely because Tyrka waited only three mordfiser the Team recommended the evaluations
before filing the complaint, or that they portedly made no attempt to correspond with the
District about the evaluations. Compl. § 3Bhe Court is unaware of any case authority—and
the District cites none—standing for the proposition that a party has either a duty to confer with
the opposing party before filing a due process complaint, or a duty to abstain for a given amount
of time before acting on a perceived denial okdacational service or benefit that is conferred

by the Act. Likewise, the Hearing Officer’'s cdusion that there was no “evidence that [Tyrka]
had made P.M. available or attempted tntact [the District] rgarding scheduling the
evaluations,” Compl. 41, is simply irrelevaiat the issue of wheer Tyrka filed the due
process complaint “to harass, ¢ause unnecessary delay, or gediessly increase the cost of
litigation,” 20 U.S.C. 8§ 1415(1))(3)(B)(i)(Ill), absent Tyrka haviadegal obligation to meet and
confer with the District before filing the duegaess complaint. Again, the Court is unaware of
any such authority saddling Tyrka with this responsibility.

Regarding the District’s alggtions that Tyrka filed thdue process complaint “without
any evidence . . that the evaluations would meanurtyf impact P.M.’s educational program,”
Compl. T 33 (emphasis added), or thhé suffered “educational harm,” .41, this is simply
not the case. The notes fraime Team’s meeting on Judg, 2008, which were attached as
exhibits to the Hearing Officer'slecision, identified a numbesf problems that presumably
would be addressed through thgychological and speech/languageluations that the Team
recommended. Sd@.’'s Opp’n, Ex. E (Individualized dtication Program Meeting Notes), at 1
(concluding that P.M. “has some visual spatifficulty” and “struggles” with her handwriting);

id. at 2 (noting that P.M. “[i]slisplaying some sad and stubborméeéors”). While the Hearing

13



Officer ultimately relied on the numerous positive achievements in P.M.'s educational
development in determining that she sufferededacational harm, there were enough concerns
identified by the Team that reasonably would heaased Tyrka to conclude that the failure of
the District to conduct or authorize the psglogical and speech/language evaluations could
cause harm to P.M. Therefore, on this rdcdhe Court concludes th#te District has not
demonstrated that it should be awarded attgshfees under 20 U.S.€.1415(i)(3)B)(i)(Il).

The District also argues that it should be awarded attorneys’ fees under 20 U.S.C. §
1415(1)(3)(B)(i)(I1) because Tyrka sed frivolously and unreasongblhen they continued to
litigate the due process complaint after the fisauthorized the evaluations recommended by
the Team. Compl. § 37. This argument is withmatrit. While there i10 question that the
District's decision to fund P.M.'s evaluatis rendered moot Tyrka's request for those
evaluations, that decision had no effect on &glother requests for relief—i.e., a declaration
that the failure to “timely . . conduct and review all necessanakmations” resulted in a denial
of a free appropriate publidecation, along with an order reqgug the District to convene a
meeting of the Team “within 10 day$ receiving the last of the@dependent evaluations.” Pl.’s
Opp’n, Ex. D (Due Process Complaint), at 1. ded, the declaratory refithat Tyrka sought at
the administrative proceeding was not insignifickecause a finding that the District failed to
provide appropriate educational mlated services would have entitled P.M. to compensatory

educational services. Se¢alker v. District of Columbial57 F. Supp. 2d 11, 30 (D.D.C. 2001)

(Friedman, J.) (citing Hall vknott County Bd. of Edu¢.941 F.2d 402, 407 (6th Cir. 1991);

Miener v. Missouri 800 F.2d 749, 753 (8th Cir. 1986);daHarris v. District of ColumbiaCivil

Action No. 91-1660, 1992 WL 205103 (D.D.C. Aug.1®92) (Lamberth, J.)).And, as noted

above, Tyrka had reason to believe that P.Vs estitled to compensatopducational services

14



based on the Team’s report that P.M. contihte experience problems in her educational
development. The District’s claim for atteys’ fees under Sectio1415(i)(3)(B)(i)(Ill) is
therefore rejected.

B. Tyrka’s Claim for Attorneys’ Fees.

Tyrka also moves for an award of attorneggs for their time spent in defending against
the claims asserted by the District in the Complaint now before the Court. Defs.’ Mot. 7. As
noted above, the defendants can be awarded at®re®g if the plaintiff “acted in bad faith,
vexatiously, wantonly, or for oppressive reasofisflyeska 421 U.S. at 258-59. The District’s
actions in this case, however, do not rise to a level sufficient to warrant the exercise of the
Court’s discretion to award atteeys’ fees. Althoughhe Court concludes that the District
cannot prevail on its claim for attorneys’ fedlsere is no evidence, and Tyrka provides none,
that the District inappropriately gght relief under the facts of thease. In fact, the District had
a reasonable belief that it could prevail in thigyation, in light of the Hearing Officer's
erroneous but understandable conclusion thatal{ckntinued to litigateafter it was apparent
that the [due process clomplaint had becameundless and after it was apparent that [the
pletitioner was entitled to no further reliefoin the Hearing Officer.” Pl.’s Opp’n, Ex. B
(Hearing Officer's Decision), a4. The Court will, therefore, also deny Tyrka’s motion for
attorneys’ fees.

IV. Conclusion
The Court concludes that neithgarty is entitled to an awanf attorneys’ fees. Despite

the fact that the District was a “prevailing périn the administrative proceeding, the District

' To be clear, neither Nahass or Tyrka & Associates canaterkeys’ fees under thed-shifting provisions of the
Act because they are not “parent[s] of a child with lmigges,” nor are they “a State educational agency or local
educational agency.” 20 U.S.C. § 1415(i)(3)(B)(i)(1)-(111).
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has failed to adequately assert that Tyrk&edcin a manner prosced under the Act.
Furthermore, Tyrka has failed to meet their bardéproving that the District acted in a manner
entiting P.M’s mother to attorneys’ fees. c@ordingly, the Court will dismiss the District's
Complaint and deny Tyrka’s motion for attorneys’ fees.

SO ORDEREDthis 30th day of March, 2010.

REGGIE B. WALTON
Lhited States District Judge

1 An order will be issued contemporaneously with this memorandum opinion (1) dismissing the District's
Complaint, (2) denying Tyrka's motion fottarneys’ fees, and (3) closing this case.
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