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)
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V. Civil Action No. 09-791(RBW)

)
)
)
DYNCORPAEROSPACE )
TECHNOLOGY etal, )

)

)

Respondents.

MEMORANDUM OPINION
Currently before the Court is an ameddpetition filed by petibner International
Trading and Industrial Investme Company, formerly known aBiternational Trading and
Investment Company (“Internahal Trading”), to confirm ararbitral award (the “Award”)
rendered in its favor and against respond®ytsCorp Aerospace Technology and its affiliated

companies under the Federal Arbitratidot, 9 U.S.C. § 207 (2000) (the “FAAY)and the

! The named respondents in this case are (1) DynSerpspace Technology, “an unorporated divisional unit

under . . . DynCorp and/or DynCorp Technical Services, Inc., and a name under which DynCorp, DynCorp
Technical Services, Inc., DynCorp Technical Services LLC, and DynCorp International LLC did business,” Am.
Pet. 1 7; (2) DynCorp, “a company organized under the lawseobtate of Delaware” that also “registered to do
business in the District of Columbia[] and regularly does business in the District of Columbfal4id(3) Dyncorp
Technical Services, Inc., “a companyganized under the laws of the $tatf Delaware,” and a company that
“regularly did business in the District of Columbia,” §1.16; (4) Dyncorp Technical Services LLC, “a company
organized under the laws of the Stat®efaware” that “regularly does business in the District of Columbia,” and is
“the successor to DynCorp Technical Services, Inc.,fid7; (5) CSC Applied Technologies LLC, “a company
organized under the laws of the Stat®efaware” that “regularly does business in the District of Columbia,” and is
“the successor to DynCorpethnical Services LLC,” id] 18; and (6) Dyncorp International LLC, a company
“doing business under the name of DynCorp Aerospace Technology,” and “who participated as a party to the
arbitration that resulted in the Award and usleel name ‘DynCorp Aespace Technology,” id] 19. For ease of
reference, the Court will refer to alleldefendants collectively as “DynCorp.”
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Convention on the Recognition and Enforcemerftarfeign Arbitral Awards, June 10, 1958, 21

U.S.T. 2517, 330 U.N.T.S. 38, availaliEl970 WL 104417 (the “New York Convention” or the

“Convention”), which was ratified by Congressd codified at 9 U.S.C. 88 201-08 (2000).
Amended Petition for Confirmation of Foreign bMral Award (the “Am. Pet.”) at 1. On
December 1, 2010, the Court held a hearing on the@sw# International Trading’s petition, at
which time the Court issued an oral ruling gragtthe petition and informed the parties that it
would issue a short order thereafter. Uponhiertreflection, however, ¢hCourt believes that
the issues presented in this case compealoae thorough written analysis and explanation

regarding the Court’s rulingsnd this memorandum opinion refledhe Court’s efforts in that

regard?
|. Background
The following facts in this case are undisputediess otherwise noted. “DynCorp . . . is
an American company that . . . provides loggtisupport and security services to the [United

States] Armed Forces in QatarResp’ts’ Opp’n at 3. On Jul7, 1998, DynCorp entered into
an agreement (the “Agreement” or “1998 Agreati) with International Trading, “under which
[International Trading] was appointed as [@rvice agent for the purpose of establishing,

operating[,] and maintaining a liceed branch office [for DynCorph the State of Qatar.” Am.

2 |n addition to the petitioner's amended petition, theur€ considered the followindocuments in reaching its
decision: (1) the Memorandum of Points and Authorities in Support of Amended Petition for Confirmation of
Foreign Arbitral Award (the “Pet'r's Mem.”); (2) th®lemorandum of Points and Authorities in Opposition to
Petitioner's Amended Petition for Confirmation of Foreign Arbitral Award and in Support of Respondents’ Cross-
Motion for an Order Denying Confirmati of the Award and Dismissing the Amtiand to Stay the Proceedings in

the Alternative (the “Resp’ts’ Opp’n”); (3) the PetitioreiConsolidated Memorandum in Reply to Respondents’
Opposition to Petitioner's Amended Petition for Confirmatiof Foreign Arbitral Award and in Opposition to
Respondents’ Cross Motion for an Order Denying Confirmation of the Award and Dismissing the Actian and t
Stay the Proceedings in the Alternative (the “Pet'r'slR®; (4) the Reply Memorandum of Points and Authorities

in Support of Respondents’ Cross-Motion for an Order Denying Confirmation ofwlaed and Dismissing the
Action and to Stay the Proceedings the Alternative; (5) the Petitiorie Supplemental Memorandum of
Significance of Paris Court of Appeal's Ruling of Novemig, 2010 (the “Pet'r's Supp. Mem.”); and (6) the
Respondents’ Supplemental Memorandum Regarding theo@atof the French Action to Vacate the Arbitral the
Award.



Pet. 1 24. International Trading’s specificuteéts under the Agreement included assisting
DynCorp in obtaining all licenses and permits reggiito establish a branch office; advising it
regarding importing and exporting equipment, eppl and stores; andal@sing and assisting it
in dealings with government miniss, departments, and agencies,”id6, so that ultimately
DynCorp could “obtain[] . . . contracts fwovide security services in Qatar,” ifl.27. The
Agreement was written in both Arabic and EngliResp’'ts’ Opp’n at 4; Pet’r's Reply at 11,
with the Arabic version controlling in the eveofta conflict between #htwo versions, although
consideration must be given tike English Terms as well, s&esp’'ts’ Opp’n, Ex. A (the 1998
Agreement) at 19.

The duration of the contract was goveribgdSection 9.1, which stated the following:

[T]his Agreement shall be for a pericaf [s]ixty months from the date of

signature and shall continue thereafteregaland until terminated by either party

giving to the other not less than 90 . . . days prior notice expiring on or any time

after the first anniversgrof the date hereof.
Id., Ex. A (the 1998 Agreement) at 12. On September 24, 2001, DynCorp sent a letter to
International Trading evincing its intentterminate the agreemieon December 23, 2001. Am.
Pet.  30. International Trading disputed DyrgZ®ability to terminag¢ the agreement because
it believed that “the Agreement could not be terminated until after the expiration of the base
period of sixty months,” which wouldot have been until July 20, 2003. IBynCorp’s position
was that “the maximum term of the Agreemerss sixty months, and ah either party could

terminate [the Agreement] upon ninety daydice one year after the . . . Agreement was

signed.” Resp’ts’ Opp’'n &. Unable to resolve this dispubn their own, International Trading



initiated arbitration proceedings before timternational Chamber of Commerce (the “ICC”)
under Section 13.1 of the Agreeménam. Pet. ] 31.

Pursuant to the ICC Rules, the ICC selectedsP&rance as the site for the arbitration,
id. 1 34, to which neithreparty objected, seiel. § 35. The parties also agreed that Qatari law
governed the resolution of anyhbstantive questions in the casad that the ICC Rules would
apply to any procedural issues tlabse during the proceedings. I@n May 29, 2006, the
arbitrator issued a written decision in which he concluded that DynCorp breached the Agreement
because Section 9.1 required the Agreement toinemaeffect “for a period of ‘sixty months

from the date of signaturand shall continue thereaftarnless and until terminated,’ i.e., the

initial term of the Agreement is 60 months and Agreement will continue after the initial term
until terminated by éher party,” Petr's Mem., Ex. AMay 29, 2006 Arbitral Award (“the
Award”)) at 23 (emphasis omitted in part), and DynCorp had announced its intention to
terminate the agreement prior to that date, A®t. § 41. The arbitm@at rejected DynCorp’s
position to the contrary, noting that

[i]f the intention of any of the partiewas to allow the other to terminate the
Agreement as of the date of its fiestniversary only, the Agement would have
been drafted and signed initially for a petiof one year, renewable yearly. But,
upon signature of such Agreement, thentiten of both parties was clear: it was
initially drafted for a period of sixtymonths, and after sixty months, it was
automatically renewable unless and until terminated by either party (by a prior
notice).

% The English translation of Section 13.1 states the following:

In case of any dispute arising in connection witis agreement, it shall be finally settled under
the rules of conciliation and arbitration of the International Chamber of Commerce by one or more
arbitrators appointed in acatance with said rules.

Although the exact wording of the Arabic version of tiet 13.1 is unclear from the parties’ submissions, the
parties do agree that the Arabic version does not contain the word “finally.” Pet’r's Reply at R2spds’ Opp’n

at 6 (“[W]hile the English version [of Section 13.1] statest tmy dispute will be ‘finally settled’ under the rules of
the . .. [JICC]], the controlling Arabic vsion of Section 13.1 contains no such statement or equivalent language.”).
As explained below, DynCorp argues that the omission of this language is legally significaimtfraSeel 0.



Petr's Mem., Ex. A (Award) at 24. As a result of the breach, the arbitrator concluded that
International Trading was entitled ®i,107,764.95 for damages, Am. Pet. § 45, $40,000 for
costs, and interest of 5% per annum fid6.

On July 23, 2006, DynCorp pursued a stay ef Award before the Qatari Court of First
Instance, arguing that “the [a]rbitration sufferednfr procedural defects,” but was denied relief,
Resp’ts’ Opp’'n at 8. DynCorp then appealedhe Qatari Court oAppeal, which concluded
that the dispute “was resolved on correct, suitable, and accepted . ... laty. iD. (Decision of
Qatari Court of Appeal) at 12-1But while the court upheld thebitrator’'s award of damages
and costs, it vacated the award of 5% interest, Resp’ts’ Opp’n at 9. Soon thereafter, DynCorp
appealed to the Qatari Court of Cassation, whichascturt of last resort ithe State of Qatar.

Id. After consideration of the matter, the CourGafssation concluded “that the arbitrator failed
to follow Qatari law by improperly interpretinthe 1998 Agreement in light of the parties’
intentions.” _Id.at 10. The Court of Cadgan found that the arbitrat@r interpretation of the
Agreement “goes against the apparent meamhghe contract conditions,” and that the
arbitrator's reading of the Agement was a “misinterpretatiaf facts,” as well as “error
[regarding] the implementation of the law.” IdAccording to DynCap, International Trading
did not object to jurisdiction beforny of the Qatari tribunalsd voluntarily participated in the
proceedings. Sed. at 8-10.

On April 30, 2009, International Trading filed ipetition in this Court, which it later
amended on May 22, 2009, requegtthat the Court confirm the Award pursuant to 9 U.S.C. 8
207, as well as Article IV of the New York Comt®n. Am. Pet. at 1. In response, DynCorp
moved on July 31, 2009, to have the Court deny confirmation of the Award, arguing that the

Court of Cassation “was a valid authority to set aside the Award,” and that in any event,



recognition of the Award should be dedi“under Chapter 2 of the FAA."Resp’ts’ Opp’'n at 1.
Because DynCorp also initiated proceedings betloeecourts of France to set aside the Award
on the same day it filed its cross-motion in t@isurt, DynCorp also rpiested a stay of the
proceedings under Article V(1)(ef the New York Convention, idwhich states that where “an
application for the setting aside . . . of [amjard has been made to a competent authority
referred to in Article V(1)(e), the authority foee which the award is sought be relied upon may
... adjourn the decision.” Theourt denied the motion for a staythout prejudice on July 28,
2010, “in light of the parties’ agreement thihe motion should be held in abeyance pending

resolution of” the matter before tlikeench courts. Order, Int'l @ding and Indust. Invest. Co. v.

DynCorp Aerospace TechCivil Action No. 09-791 (RBW) at 1. On November 4, 2010, the

Paris Court of Appeal reject&ynCorp’s action to set aside the Award, Pet'r's Supp. Mem. at 1,
and subsequently, at the December 1, 2010 hearisgCtlurt entertained the parties’ arguments
as to whether the Award should be confirmed.
. Standard of Review

Pursuant to 9 U.S.C. § 207, the Court iguieed to “confirm tle award unless it finds
one of the grounds for refusal or deferral ofoggtion or enforcement of the award specified in
the [New York] Convention.” Those speciiggrounds can be founahder Article V of the
Convention. Specifically, Articl&/(1) authorizes the Court to g confirmation of the arbitral

award under the following circumstances:

* Chapter 2 of the FAA (i.e., 9 U.S.C. §§ 201-08) apptesrbitral awards falling under the New York Convention,
see9 U.S.C. § 201 (“The Convention on the Recognition Bnfbrcement of Foreign Arbitral Awards of June 10,
1958, shall be enforced in United ®&tcourts in accordanewth this chapter.”), while Chapter 1 of the FAA
applies to arbitral awards issued, inddip, “among the several States or withidign nations, or in any Territory of

the United States or in the District of Columbia,” 9 U.S.C. 88 1-2, as well as to awards falling under Chapter 2, “to
the extent that [Chapter 1] is not in conflict with [Chaf®Eor the Convention as ratified by the United States,” 9
U.S.C. § 208.



(a) The parties to the agreement . . . wewrgder the law applicable to them, under
some incapacity, or the said agreement is not valid under the law to which the
parties have subjected it or, failimypy indication thereon, under the law of
the country where the award was made; or

(b) The party against whom the awardrnigoked was not give proper notice of
the appointment of the arbitrator of the arbitration proceedings or was
otherwise unable to present his case; or

(c) The award deals with aftBrence not contemplatdaly or not falling within
the terms of the submission to arbitoati or it contains decisions on matters
beyond the scope of the submission to arbitration, provided that, if the
decisions on matters submitted to arbitration can be separated from those not
so submitted, that part of the awandich contains decisions on matters
submitted to arbitration may be recognized and enforced; or

(d) The composition of the arbitral authority the arbitral procedure was not in
accordance with the agreement of the parties, or, failing such agreement, was
not in accordance with the law of theuntry where the arbitration took place;
or

(e) The award has not yet become binding anphrties, or has been set aside or
suspended by a competent authorityhaf country in which, or under the law
of which, that award was made.

Furthermore, Article V(2) of the Conventionopides the Court with two additional grounds for
denying recognition of an arbitral award:

(a) The subject matter of theftiirence is not capable eéttlement by arbitration
under [United States] law . . . ; or

(b) The recognition or enforcement of theaad would be contrary to the public
policy of [the United States].

As one federal circuit court hadserved, “[t]here is now consi@dile case[]law holding that . . .
the grounds for relief enumerated intidle V of the Convation are the onlygrounds available

for [denying recognition or enforcement] of argggn] arbitral award.”_Yusef Ahmed Alghanim

& Sons v. Toys “R” Us, In¢.126 F.3d 15, 20 (2d Cir. 1997) (emphasis added) (citing M & C

Corp. v. Erwin Behr GmbH & Co., K&7 F.3d 844, 851 (6th Cir. 1996); Int'| Standard Elec.

Corp. v. Bridas Sociedad Anoninketrolera, Industrial Y Comercjal45 F. Supp. 172, 181-82




(S.D.N.Y. 1990); Brandeis Intsel Ltd. v. Calabrian Chems Cd#p6 F. Supp. 160, 167

(S.D.N.Y. 1987); and Albert Jan van den Berbe New York Arbitration Convention of 1958:

Towards a Uniform Judicial Interpretatic?65 (1981));_see als@ermoRio S.A. E.S.P. v.

Electranta S.P487 F.3d 928, 935 (D.C. Cir. 2007) (quoting Yysi#f6é F.3d at 23) (concluding
that where an enforcement actisrbrought in a jurisdiction outsidef where the arbitral award
was rendered, “the state may 1is#uto enforce the award ory the grounds explicitly set forth
in Article V of the Convention”). Given thdhe New York Conventio provides only several

narrow circumstances when a court may denyigoation of an arbitral award, confirmation

proceedings are generally summary in nature. See/Zeiter v. Deitsch500 F.3d 157, 169 (2d
Cir. 2007) (“Confirmation under the Conventioraisummary proceeding in nature, which is not
intended to involve complex fael determinations, other than a determination of the limited
statutory conditions for confirmation or grounfty refusal to confirm.”). “[T]he showing

required to avoid summary confirtian is high,” Ottley v. Schwartzber§19 F.2d 373, 376 (2d

Cir. 1987), and the burden of establishing the tpufactual predicat® deny confirmation of

an arbitral award rests with the party resisting confirmation, Impetig@ian Gov't v. Baruch-

Foster Corp. 535 F.2d 334, 336 (5tlCir. 1976); see alsiNew York Convention, art. V
(“Recognition and enforcement of the award maydfased, at the requesf the party against
whom it is invoked, only if that party furniskdproof] to the competent authority where the
recognition and enforcement is sought . . . .").

The Court also must remain mindful of thanpiple that “judicial review of arbitral
awards is extremely limited,” and that this Coutb[es] not sit to hear clais of factual or legal
error by an arbitrator” in the same manner @ratappeals court wouldview the decision of a

lower court. Teamsters Local Wm No. 61 v. United Parcel Serv., In€72 F.3d 600, 604




(D.C. Cir. 2001) (quoting Kanutt. Prescott, B& & Turben, Inc, 949 F.2d 1175, 1178 (D.C.

Cir. 1991)). In fact, careful scrutiny of arbitrator's decision would frustrate the FAA’s

“emphatic federal policy in favoof arbitral dispute resoluin,” Mitsubishi Motors Corp. V.

Soler Chrysler-Plymouth, Inc473 U.S. 614, 631 (1985) (intexl citation omitted)—a policy

that “applies with special force indHield of international commerce,” tdby “undermining
the goals of arbitration, namely, settling disputes efficiently and avoiding lengthy and expensive

litigation,” LaPrade v. Kidder, Peabody & C®4 F. Supp. 2d 2, 4-5 (D.D.C. 2000) (Sullivan,

J.), aff'd 246 F.3d 702 (D.C. Cir. 2001). Instead,c@urt must confirm an arbitration award
where some colorable support for the awead be gleaned from the record.” &t 4.
1. Legal Analysis

The overarching issue before the Coumvieether the Award should be confirmed under
9 U.S.C. 8§ 207 and Article IV of the New Mo Convention. By the Court’'s assessment,
DynCorp’s arguments in support of its cross-motto deny confirmation of the Award can be
distilled into two parts; first, that the Awashould not be confirmed by the Court because the
Qatari Court of Cassation set aside the Awanall International Trading is estopped from
challenging the competency of that court “to agile the Award within the meaning of Article
V(1)(e) of the New York Convention,” Resp’'tSpp’n at 14, and second, the Court should deny
recognition of the Award becauseethrbitrator acted with mangedisregard of the law, ict
17. The Court addresses each of these contentions below.

1. Competency of Qatari Court 6fassation to Set Aside the Award

DynCorp argues that the Court should sefuo recognize the Award under Article
V(1)(e) of the New York Convention, which statbat an arbitral award need not be confirmed

if, inter alia, “[tlhe award . . . has been set asidesospended by a competent authority of the



country in which, or under the law of whichattaward was made.” DynCorp acknowledges in
its opposition memorandum that, as a general mattécpompetent authority,” as that term is
used under Article V(1)(e), is one located within the country where the arbitration commenced,
Resp’ts’ Opp’'n at 13, and thus had the présm=se been “a typical enforcement action, the
decision of the Qatari Court of Cassation toasmtle the Award would not restrict this Court’'s
ability to enforce the Award,” idat 14, because the seat of thieiteation was Paris, France, id.
at 13. DynCorp argues, however, that theeaded petition now before the Court does not
involve a “typical enforcement action,” because inéional Trading assented to judicial review
by the Qatari courts. In suppat its position, DynCorp arguesahlinternational Trading, in
“draft[ing] the controlling Arabic version of thelatration clause[,] . . . . failed to specify . . .
that the Award was to be final and bindingyid thereby understoodaththe non-prevailing
party (in this case, DynCorp) could “appeal therits of the Award to the Qatari courts under
Qatari law.” Id.at 14. DynCorp further asserts thaternational Tradig “consented to the
jurisdiction of the Qatari courtsfly “voluntarily participat[ing]in the proceedingbefore those

courts without ever objecting,” ict 15 (citing_Karaha Bodas Co. v. Perusahaan Pertambangan

Minyak Dan Gas364 F.3d 274 (5th Cir. 2004)), andnisw “estopped from contesting that the

Qatari Court of Cassation became a . . . competetinority to set aside the Award within the
meaning of Article V(1)(e) othe New York Convention,” idat 15-16. DynCorp contends that
because International Trading’s actions haemdered the QatarCourt of Cassation a
“competent authority” under Article V(1)(e), the principle of international comity “requires this
Court to respect the Qatari Court of Cassati@osclusions regarding eéhproper application of

Qatari law to the underlying dispute.” lak 16.

10



To be sure, the Court agrees with Dymgs acknowledgement that in a “typical
enforcement action,” the Qata@ourt of Cassatigs ruling would haveno impact on this
Court’s analysis of whether confirmation of tAevard should be denied in this instance. The
plain language of Article V(1)(as unambiguous; for the Court tefuse to confirm the Award,
it would have to find not only that the Award wset aside by a “competent authority,” but also
that the “competent authority” wéscated in “the coumy in which, or under the [arbitral] law of
which, that award was made.” New York Convention, art. V(1)(e). Netthey disputes that
the seat of the arbitration was Paris, Framecethat the arbitration was governed by the ICC
Rules. _Sedm. Pet. | 35 (quoting Pet'r's Mem., Ex. (Werms of Referencegt 6) (agreement
by the parties that Qatari law governs questions of substantive law, while the ICC Rules “shall
apply to the [a]rbitration procedure”). Thuke only competent tribunals empowered under the
New York Convention to set @& the Award are those locatedFrance, not Qatar.

DynCorp’s efforts to distinguish this case from a standard confirmation proceeding is
unavailing. First, the terms of the Agreement belie any suggestion that the Award issued by the
arbitrator was non-binding. The arbitration clause contained in both the English and Arabic
versions of the Agreement provide that “anypdi® arising in connection with this agreement”

is to be resolved “underetrules . . . of the [ICC[” Resp’ts’ Opp’n at 6 (quoting Am. Pet, Ex. 2

® International Trading asserts thAaynCorp, in its opposition memoramu, took the position that “the word
‘finally’ does not appear before the word ‘settled,’ so that Arabic version [of the Agreement] simply says that
any dispute ‘shall be settled’ under the ICC Rules of Aatiin.” Pet'r's Reply at 11. At the December 1, 2010
hearing, International Trading argued tttat word “finally” is superfluous beuae it is merely an affirmation of the
verb “settled,” and that the word “settled” by itself connotes finality.

The Court agrees with International Trading that if thabde version of the Agreement contains the word “settled,”
then that alone is sufficient to show that the paitisnded to “resolve” the dispute “conclusively.” Merriam-
Webster Online Dictionary, http://www.merriam-webster.caationary/settled (last visited Jan. 21. 2011). The
Court, however, is not convinced that DynCorp has #gteanceded the presence of the word “settled” in the
Arabic translation of the arbitration clause. DynCorp’stimsis that “while the English version of [the] arbitration
clause states that any dispute will be ‘finally settled’ under the [ICC] rules . . . the controlling Arabic version . . .
contains_no such statement or equivalent langliadgeesp’ts’ Opp’n at 6 (emphasis added). In other words,
(continued . . .)

11



(the 1998 Agreement) § 13.1). Furthermore, B€ kules that were in effect at the time the
parties entered into the Agreemetated that “[e]Jvery Awardhall be binding on the parties,”
and that “the parties . . . shall be deemed teehmaived their right to any form of recourse
insofar as such waiver can validly be madePet'r's Reply, Ex. KK (ICC Rules, effective
January 1, 2008 (the “ICC Rules™)), art. 28(6); see @msdx. KK (ICC Rules), art. 24(1) (“The
time limit within which the Arbitral Tribunal must render its fing]ward is six months.”
(emphasis added)). Thus, evassuming that Qatari law proMs for judicial review of
arbitration awards that are nomding, that law has no applicatibrere because the parties, by
agreeing to be governed by the ICC ruletgnded the Award to be final and binding.

Second, DynCorp’s contention thiaternational Trading constd to the Qatari courts
to serve as “competent autiipes]’ under Article V(1)(e) of the New York Convention,
Resp’ts’ Opp’n at 15-16, does nothing to influenthe Court’s construction of that provision.
Whether a tribunal is “competéninder Article V(1)(e)to entertain an acin to set aside an
arbitral award is an inquiry that goes to thatufo’s subject-matter jurisdiction to hear a case.

SeeWachovia Bank v. Schmid646 U.S. 303, 316 (2006) (“Subject-matter jurisdiction . . .

(. . . continued)

DynCorp appears to be arguing that the arbitration cldass not contain both the words “finally” and “settled.”
And, because neither party has provided an English translation of the Arabic version, thes Gmablé to
determine whether there is any merit to International Tegslargument. Regardless, as the Court discusses below,
the parties’ incorporation of the ICC rules into the Agreement is sufficient to support a finding that the Award was
intended by the parties to be final and binding.

® |t is the Court’s view that under tiierms of the Agreement, it is the role of the arbitrator, and not the Court, to
resolve the dispute over whether the Award issuethéarbitrator is a finadnd binding award. Se&m. Pet., Ex.

2 (the 1998 Agreemenf) 13.1 (“In case of anglispute in connection with the [A]lgreement, it shall be . . . settled . .

. by one or more arbitratoeppointed in accordance with [the ICC] rules.” (emphasis added)). However, neither
party has sought to compel arbitration of this discreteemdts the contrary, the parties have argued the merits of
this issue to the Court. S&esp’ts’ Opp’'n at 14-15; Pet'r's Reply at 4-6, 11-15. Accordingly, the Court finds it
appropriate to resolve this matter, as both sides havedée right to compel arbitration on this issue. Kifan

v. Parsons Global Serv., Ltch21 F.3d 421, 425 (D.C. Cir. 2008) (quoting Nat'l Found. for Cancer Research v. A.G.
Edwards & Sons, Ine.821 F.2d 772, 774-75 (D.C. Cir. 1987)) (finding that “a party may waive its right to
arbitration by acting ‘inconsistently with the arbitratioght,” and that “one example dkuch] conduct . . . is
active participation in a lawsuit™).

12



concerns a court’'s competenceaidjudicate a particular categooy cases . . . .”); Gulf Petro

Trading Co. v. Nigerian Nat'l Petroleum Carp12 F.3d 742, 747 (5th Cir. 2008) (holding that

courts sitting in a country outl® the seat of the arbitratidlack[] subject[-]matter jurisdiction
over claims seeking to vacate, set aside, odify a foreign arbitral award”). And, it is
axiomatic that parties cannot cenfsubject-matter jurisdiction amntribunal by way of consent.

See, e.g.Gosa v. Maydem13 U.S. 665, 707 (1973) (Marshall, dissenting) (“One of the most

basic principles of our jurispdence is that subject-matter gaiction cannot be conferred upon

a court by consent of the parties American Fire & Cas. Co. v. FinB841 U.S. 6, 17-18 (1951)

(“The jurisdiction of the federal courts is carflguarded against expans by . . . prior action

or consent of the parties.”). Even assuming that International Trading agreed to the jurisdiction
of the Qatari courts by voluntarily participating the proceedings before those tribunals, that
consent has no binding effect on tllsurt; rather, it is this Court’'s duty to determine whether
the Qatari courts are 6petent authorit[ies]” within the meaning of Article V(1)(e) Séabre

Technologies, L.P. v. TSM Skyline Exhibits, Inc€ivil Action No. H-08-1815, 2008 WL

4330897, at *4 n.21 (S.D. Tex. Sept. 18, 2008) (ci@apch v. Hartford Accident & Ins. Co.

491 F.3d 278, 281 (5th Cir. 2007), and Overton v. City of Augé8 F.2d 941, 957 n.19 (5th

Cir. 1984)) (“Subject[-]matter jurisction is an issue of law, aral court is not bound to accept
stipulations of law by parties to litigation."nfernal citation and quotath marks omitted)). As
discussed above, the plain language of Article){)l as applied to ¢hfacts of this case,
provides the courts of France, and not Qatah We authority to sadside the Award under the
New York Convention.

DynCorp’s reliance on Karaha Bod@ssupport its estoppel argument is misplaced. The

main issue confronting the Fifth Circuit in Karaha Bodess whether a Swiss court or an
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Indonesian tribunal had jurisdiction to vacateaahitral award under Article V(1)(e). Karaha
Bodas 364 F.3d at 289-90. The appellee_in Karaha Bduas taken the position in the
arbitration proceeding that Swiss araitiaw applied to the dispute, idt 293, but “[flor the first
time . . . in the district couftthe appellee argued “that Indaia@n, not Swiss, procedural law
had applied to the arbitration,” it 289, because the contractsssue “refer[red] to certain
Indonesian Civil Procedure Rules,” idt 290. The Fifth Circuit rejected this argument,
however, reasoning that the appele“previous arguments that Swiss arbitral law applied” to

the dispute was “strong[] evidence [of] the parties’ contractual ifiteht at 293 (emphasis

added), and thus the appelleesvestopped from asserting thatlonesian arbitd law governed
the dispute, idat 294.

And therein lies the distinion between Karahas Bodasd this case. The issue of

whether the parties intended for iSsvor Indonesian arbdl law to govern the dispute at issue in
that case was a matter of contract interpr@tativhich raised a factual question. See, Elgnn

v. Dick Corp, 481 F.3d 824, 831 (D.C. Cir. 2007) (“[T]heerpretation of ambiguous contract
language . . . is a questiohfact . . . .”). In this case, hawer, the parties both agree that (1) the
seat of the arbitration was PariFrance; and (2) that the arbitration was governed by the ICC
rules. Thus, even assuming that Internationatlifly consented to the jurisdiction of the Qatari
courts by voluntary participatinig the judicial proceedings therthe question remains whether
the Qatari courts, underdffacts of this case, we “competent authorit[@d” as that phrase is
used in Article V(1)(e) of the New York Conwén, which raises a pure question of law that is
within the province of this Coutb decide, without fidelity toray consent or stipulations by the

parties._Sesuprap. 12-13._Karahas Bodawerefore, is inapposite.
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As for DynCorp’s invocation of comity pringles, that argument has been effectively
rendered moot by the Court’s conclusions. It is that “res judicata effedtas . . . traditionally
been afforded foreign country judgments entitiedecognition consistentlwith principles of

comity.” Guinness PLC v. War®55 F.2d 875, 893 n.14 (4th Cir. 1992). But affording comity

to foreign judgments is not mandatory, $gsamedics Electromedicina Comercial, Ltd. v. GE

Med. Sys. Info. Tech.369 F.3d 645, 654 (2d Cir. 2004) (“Urdt&tates courts may choose to

give res judicata effect to fagn judgments on the basis of cityn but are not obliged to do so”
(internal quotation marks omittedygther, “[clomity will be grante to the decision or judgment
of a foreign court if it is shown that the foreigourt is a court of competent jurisdiction, and that

the laws and public policy of the forum state . . . will not be violated.” Cunard S.S. Co. v. Salen

Reefer Serv. AB773 F.2d 452, 457 (2d Cir. 1985). Here, the Qatari Court of Cassation was not

a “court of competent jurisdiction” because lacked the authority under the New York
Convention to set aside the Award. Segraat 10-11. Thus, the decision rendered by that
tribunal is not entitled to defence under principles of comity.

In sum, DynCorp’s efforts to distinguiskhis case from a “typical enforcement
proceeding” falls flat. The terms of th&greement demonstrate a clear and unambiguous
intention by the parties to have all disputassing from the Agreement resolved by binding
arbitration and without resort tappeals before the Qatari ctsur And, despite International
Trading’s voluntary participation in the proceedings before the Qatari courts, the Court is
obligated to confirm the Award under Article V(1){@nless it can be shown that “[tlhe award . .

. has been set aside . . . by a competent authafritiye country in whils, or under the law of
which, [an arbitral] award is madeNew York Convention, art/(1)(e). No such showing has

been made by DynCorp, given that the Awardsvssued in France, and the Paris Court of
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Appeal rejected DynCorp’s efforts to set aside the Award on November 4, 2010. Pet’r's Supp.
Mem. at 1. The Court, therefore, is with@uithority to deny confiation of the Award under
Article V(1)(e).

2. Manifest Disregard of the Law

Next, DynCorp argues that “[tlhe QataCiourt of Cassation has already determined,
albeit in language that mayt mimic the phraseology employbg [United States] courts, that
the sole arbitrator acted in méast disregard of Qatari law,” thereby allowing this Court to deny
confirmation of the Award on that ground. Resp®@pp’n at 20. Specifally, DynCorp asserts
that “when a contractuabligation is subject to competing interpretations,” Qatari law requires a
jurist to “search for the shared intention of gaeties ‘without pausing at the literal meaning of
the words.” _Id. And DynCorp’s position is that whiletihe sole arbitrator acknowledged that
he was obligated to interpret . . . the 1998 Agresmn light of the sared intention of the
parties,” id, “the Court of Cassation expressly stated that the sole arbitrator’'s construction of
[the Agreement] ‘goes against the appareetining of the contract conditions’ because of a
‘misrepresentation of facts’ that resulted in‘amor in the implementation of the law,” it 21
(quoting .id, Ex. E (Judgment of the Qatari Court Ghssation) at 3)), and thus “the sole
arbitrator knew what Qatari lavequired of him[] but . . . declined to follow that mandate,” id.
As a conseguence, posits DynCorp, this Couatuihorized to deny confirmation of the Award
either under Article V(1)(c) othe New York Convention, icat 22, or as an independent ground
“[i]n addition to the bases . . . listed Aaticle V of the New York Convention,” icat 18.

The Court harbors a heavy dose of skegticktowards DynCorp’s proposition that the
Award can be refused confirmation under the New York Convention due to an arbitrator’s

alleged “manifest disregard of the law.” Inded& would be a stretcto apply the “manifest
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disregard of the law” standard to awards falling within the province of the Convention, as the
roots of that standard have namgnding in the treaty. Rather, thagin of this standard dates

back to the Supreme Court’s decision_in Wilko v. Swé46 U.S. 427 (1953), a decision that

predates the enactment o&tNew York Convention in 1958.At issue in_Wilkowas a court’s
“[p]ower to vacatean [arbitration] award” undeSection 10(a) of the FAA|d. at 436 (emphasis
added), which states that

[iln any of the following cases the UniteStates court inra for the district
wherein the award was made may makeorder vacating the award upon the
application of any paytto the arbitration—

(1) where the award was procureddwyruption, fraud, or undue means;

(2) where there was evident partiality or cgtion in the arbitrators, or either of
them;

(3) where the arbitrators were guilty ofisconduct in refusing to postpone the
hearing, upon sufficient cause shown, orafusing to hear evidence pertinent
and material to the controversy; or of any other misbehavior by which the rights
of any party haveden prejudiced; or

(4) where the arbitrators exceeded their powers, or so imperfectly executed them
that a mutual, final, and definite avd upon the subject matter submitted was not
made,

” Although the New York Convention was enacted in 1958, the United States did not ratify the treaty until 1970.
SeeNew York Convention, 1970 WL 104417, at *5.

8 To be clear, a proceeding to vacatermdify an arbitral award and a proceeding to confirm an award are not one
in the same. As the Court noted in another memorandum opinion issued earlier on this same date:

[T]he purpose of a proceeding tacate an arbitral award, which camly be held in “the country

in which, or under the [arbitration] law of whicfan] award is made,” is to render the award

unenforceable in any other nation that is a ptartthe New York Conventig while a proceeding

to confirm an award, which can beld in any other signatory state to the New York Convention,
concerns whether an arbitral award—even ore ttas not been ‘set aside’ by a competent
authority—should nonetheless be autml in that particular state.

Republic of Argentina v. BG GrougCivil Action No. 08-485 (RBW), slipp. at 7 n.4 (D.D.C. Jan. 21, 2011)
(internal citations omitted).
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9 U.S.C. 8 10(a). In describing that power, $upreme Court noted thanterpretations of the

law by . . . arbitrators igontrast to manifest disgard [of the law] are not subject, in the federal
courts, to judicial review foerror in interpretation.”_Wilkp346 U.S. at 436-37. The Supreme
Court was not clear as to which provision efcon 10(a), if any, it relied upon in reaching its

conclusion; in fact, the Supreme Court receattknowledged in Hall Street Associates, LLC v.

Mattel, Inc, 552 U.S. 576, 585 (2008), that the “vagess of [this] phrasing” in Wilkbias led

to different viewpoints amongst the circuit coumtsto how the “manifestisregard of the law”
standard fits within the scheme of Section 10(af} wome circuit courts reading this standard to
“refer[] to the 8 10 grounds collectiygl rather than adding to them,” idciting Mitsubishi

Motors Corp. v. Soler Chrysler-Plymouth, Ine473 U.S. 614, 656 (1985) (Stevens, J.,

dissenting) and I/S Stravbowg Nat'l Metal Converters, Inc500 F.2d 424, 432 (2d Cir. 1974)),

with other courts construing the standardb® “shorthand for 8 10(8) or § 10(a)(4), the
paragraphs authorizing vacatur when the atuts were ‘guilty of misconduct’ or ‘exceeded

their powers,” id.(citing Kyocera Corp. v. Prudéal-Bache Trade Serv., Inc341 F.3d 987,

997 (9th Cir. 2003)). The District of Columb@ircuit, along with seval other Circuits, has
interpreted this standard to be an additiogrmund for vacatur outside of those listed under

Section 10._Sekessin v. Merrill Lynch, Rirce, Fenner & Smith, Inc481 F.3d 813, 816 (D.C.

Cir. 2007) (“In addition to the grounds under fRAA] . . . on which an arbitration award may
be vacated, an award may be wadaonly if it is ‘in manifestdisregard of the law . . . .”);

Citigroup Global Mkts., Inc. v. Baco®62 F.3d 349, 353-54 (5th Cir. 2009) (“[T]his circuit, like

most other circuits, ultimately cao recognize manifest disredasf the law as a nonstatutory

basis for vacatur.”); McCarthy v. Citigroup Global Mkts., |63 F.3d 87, 91 (1st Cir. 2006)

(referring to the “manifest disregard of thewlastandard as a “nostatutory standard of
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review”); Scott v. Prudential Sec., Ind.41 F.3d 1007, 1017 (11th Cir. 1998) (citing “manifest

disregard of the law” as a “non-statutory grofdnd. . to vacate an arbitration award”). But
while the circuit courts may differ on the foutidaal underpinnings of the “manifest disregard
of the law” standarélone common theme emerges from tligicisions: the standard is one that
historically has been applied &xtions to vacate an arbitral award under Section 10(a) of the
FAA, and not proceedings to confirm @ral awards under the New York Convention.
Moreover, the Court is not persuaded by Dyrmilogic that because Article V(1)(c) of
the New York Convention, “like Section 10(a)(4f fbe FAA], . . . addresses situations where
the arbitrators have exceedeeithpowers,” Article V(1)(c) theafore authorizes the Court to
refuse recognition of the Award on the basis ofadnitrator's “manifest disregard of the law,”
since some courts have “held that arbitratexseed their powers when they act in manifest
disregard of the law.” Resp’'ts’ Opp’n at 22.n‘ihterpreting an interi@nal treaty,” the Court
must remain “mindful that it is in the natuoé a contract between thans to which [g]eneral

rules of construction apply.”_Societe Nationaidustrielle Aerospatiale v. U.S. Dist. Court for

the S. Dist. of lowa482 U.S. 522, 533 (1987) (interneitation omitted and alteration in

original). The starting point for iarpreting a treaty provision, therefore, iddok at “the text of

the treaty and the context in which thetten words are used.” Air France v. Sak30 U.S.

392, 397 (1985). Here, the plain language of Artifg)(c) hardly suggesthat confirmation of

° It is not even clear whether an arbitrator’s “manifest disregard of therwéins a valid ground for a court to
vacate an arbitral award. The Supee@ourt held in Hall Street Associatist Sections 10(a) and 11 of the FAA
“provide the . . . exclusive gunds for expedited vacatur and modificatidd2 U.S. at 584, but it remained silent
on whether that holding impactedyaof its earlier precedents. S8&lt-Nielsen S.A. v. AnimalFeeds Int'| Carp.
__Us.__, ,130S.Ct 1758, 1768, n.3 (2010) (declining to decide whether the “manifest disrtbgard of
law” standard survived Hall Street AssociafeRegnery Pub., Inc. v. MiniteB68 Fed. Appx. 148, 149 (D.C. Cir.
2010) (assuming, without deciding,aththe “manifest disregard of thewla standard survived Hall Street
Associates
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an arbitral award can be denied in every instavivere an arbitrator’'s powers are exceeded.

this Court recently addressedRepublic of Argentinaslip op. at 11-12:

Furthermore, at least one federal circuit cdwrs concluded that Artee V does not provide a

Unlike Section 10(a)(4) of the FAA, whidtates that an award may be vacated
“where the arbitrators exceeded their payeArticle V(1)(c) is not so broad,;
rather, Article V(1)(c) authorizes theoQrt to deny confirmation of an award if
“[tlhe award deals with a difference nmintemplated by or not falling within the
terms of the submission to arbitratian, it contains decisions on matters beyond
the scope of the submission to arbitration.” See &awsons & Whittemore
Overseas Co. v. Societe Generde L'Industrie du Papieb08 F.2d 969, 976 (2d
Cir. 1974) (recognizing that Article V(1)(c) “tracks in more detailieim
[Section] 10(d) of the Federal Arbitrati Act . . . which authorizes vacating an
award ‘where the arbitrators exceédheir powers™ (emphasis added)Mgmt.

& Technical Consultants S.A. v. Parsons-Jurden Int'l C@p0 F.2d 1531, 1534
(9th Cir. 1987) (“[I]t is generally acognized that the [New York] Convention
tracks the Federal Arbitration Act.” (intal citation omitted)). Put differently, a
situation where an arbitrator “deals wahdifference not contemplated by or not
falling within the terms of the submissitm arbitration,” New York Convention,
art. V(1)(c), is just one “detailed” exgoe of a broader cagery of acts that can
be considered an excessive use of pdwean arbitrator uther Section 10(a)(4)
of the FAA. But arguably, it is only thapecific scenario, naither actions that
would be encompassed under Section {8Jathat is covered under the New
York Convention.

As

tribunal with a basis for denying confirmation ah arbitral award wdre an arbitrator has

manifestly disregarded the law. & C Corp. v. Erwin Behr GmbH & Cp87 F.3d 844, 851

(6th Cir. 1996) (concluding that “Article V ahe [New York] Convention lists the exclusive

grounds justifying refusal to recognize an arbitrahely’ and that “[t]hos grounds . . . do not

include . . . manifest disregard of the law”); see dMasuf 126 F.3d at 20 (“[T]o the extent that

the Convention prescribes theckisive grounds for relief frorman award under the Convention, .

. application of the FAA’s implied grounds wdube in conflict, and is thus precluded.”).

10 Section 10(d) of the FAA was re-designagsdSection 10(a)(4h 1990.

(1990).
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“Thus, the plain language of Article V(1)(c) does appear to have therfeeach that [DynCorp]

desires.”_Republic of Argentinalip op. at 13.

Nor does the text of the Convem suggest that an arbitramfmanifest disregard of the
law” can serve as an indepenti@and additional ground for denyimgnfirmation of an arbitral
award. Under Article V of the Convention, the Q&urefusal to confirman arbitral award is
limited to “only” those situations where a “paftynishes . . . proof that” one of the enumerated
provisions applies. Nowhere the seven enumerated provisidisted under Article V is an
arbitrator's “manifest disregard of thiaw” a ground upon which the Court may deny
confirmation of the Award; by negative implicatiaiat basis, along th any other potential

grounds for refusing confirmation of arbdral award, are excluded. See, gldnited States v.

Vonn, 535 U.S. 55, 65 (2002) gcognizing _expressio unius est exclusio alterilthat

expressing one item of a comnly associated group or rgs excludes another left
unmentioned”—as a guide for impgeting statutes). Such armaw reading of the New York
Convention comports with the context in sl the Convention was enacted, as a broad
construction of the Convention would do nothing more than erect additional hurdles to
confirmation of arbitral awards, which in tumwould contravene the “principal purpose” of the
Convention, i.e., “to encourage the recogmitiand enforcement of commercial arbitration

agreements in international contracts.” Scherk v. Alberto-Culver41d. U.S. 506, 520 n.15

(1974). Thus, the Court cannot envision howadritrator’'s “manifestisregard of the law”
can serve as an independent ground to demfirmation of the Award in the face of the
Convention’s plain language.

It should be no surprise, éh, that DynCorp has failed tte any case law where the

“manifest disregard of the law” standard hae considered an expeeor implied basis for
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denying recognitiomf an arbitral award undéhe New York Conventioninstead, theases that

DynCorp cites (with the exception of one) all involsbitral awards thatad been rendered in
the United States, thereby allmg the non-prevailing parties those cases to seek vacabfr

the award under Article V{le) of the Convention._ Sdat’l Thunderbird Gaming Corp. V.

United Mexican StatesA73 F. Supp. 2d 80, 82 (D.D.C. 2007) (Kennedy, J.), &88 Fed.

Appx. 531, 532-33 (D.C. Cir. 2007) (denying petitido vacate arbitrabward issued in

Washington, D.C.); Esso Exploration ane&®rChad, Inc. v. Taylors Int'| Servs., L1@93 Fed.

Appx. 34, 36 (2d Cir. 2008) (affirmg district court’s rejection opetition to vacate arbitral

award issued in New YorK);Jacada (Europe), Ltd. v. Int'l Mktg., In@l01 F.3d 701, 703 (6th

Cir. 2005) (affirming distgt court’s rejection of petition twacate arbitralward issued in
Michigan). This fact is significant becausean action brought under Article V(1)(e) to set
aside an arbitral award, “[tjh€onvention specifically contemplatésat the state in which, or
under the law of which, the award is made[] willfoee to set aside . . . @ward in accordance
with its domestic arbitral lavand its full panoply ofexpress and implied grounds for relief.”
Yusuf, 126 F.3d at 23. The applicable “domestic aabitaw(s]” in the United States to vacate
an arbitral award, of coursare Section 10(a) of the FAAd any implied grounds recognized
by the various federal courts. Sde Thus, these cases do not advance DynCorp’s position that
the “manifest disregard of the law” standaeth be employed by theoGrt to deny confirmation

of an arbitral award underghNew York Convention; insteathese cases confirm the Court’s

observations above that the “maesf disregard of the law” stdard has been applied by other

1 Although it is not evident from Essehere the arbitration took place, thecord in that case reflects that the
award was in fact issa in New York. _Se€&inal Award § 12, Esso Exploration and Prod. Chad, Inc. v. Taylors Int’l
Serv., Ltd, Civil Action No. 06-4401 (S.D.N.Y. Aug. 11, 200@CF No. 20-2 (noting thahe hearings in the case
“were held in New York, New York”).
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courts only when faced with thesue of whether vacatur of ambitral award is appropriate
under Section 10(a) of the FAA.
The one case cited by DynCorp that did mMolve a petition to deaside an arbitral

award under the FAA and the Conventi In re Chromalloy Aeroservice8939 F. Supp. 907

(D.D.C. 1996) (Green, J.), is alsiistinguishable from this case leuires further explanation.
There, a former member of this Court concllideat an arbitration prevailing party was not
entitled to confirmation of the award undee t@onvention because the “award was made in
Egypt, under the laws of Egypt, and ha[d] beetiified by [a] court dsignated by Egypt to
review arbitral awards.”_Idat 909. Judge Green, howeveosncluded that Article VII of the
Convention allowed the previaig party to “avail himselbf an arbitral award in the manner and
to the extent allowed by the law . . . of the count[r]ly where such award is sought to be relied
upon.” Id.(emphasis added). As asudt, Judge Green concludeathhe prevailing party also
could seek confirmation of thehkatral award under Section 9 tife FAA rather than Article IV
for the Convention, seid. (citing 9 U.S.C. 88 1-14), “unleshe award is vacated, modified, or
corrected as prescribed in [Sfeos 10 and 11 of [the FAA],” 9 U.S.C. § 9, or “if the award was

made in “manifest disregard of the law,” Chroma]leg9 F. Supp. at 910.

But that line of reasoning has no application here. Judge Green’s recognition of the
applicability of the “manifest disregard of the law” standard in Chromaflimged on the
prevailing party’s invocation o8ection 9 of the FAA through Artie VIl of the Convention.

Here, however, DynCorp does not, and cannot, invakiele VIl because it is not attempting to
“avail” itself of an arbitral awrd; rather, it is only seeking t@vail” itself of the defenses
recognized under Sectid® of the FAA. _Sed&lew York Convention, arVII (“The provisions

of the present Convention shall nat. deprive any interested padf any right he may have to
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avail himself of an arbitral awaid the manner and to the extelowed by the law . . . where

such award is sought to be relied upon.” (emghadded)). Those defenses, as noted above, are

not otherwise available to a paggtitioning a court to de/ confirmation of an arbitral award.

SeeTermoRiqQ 487 F.3d at 935 (quoting Yusuf26 F.3d at 23). Thus, Chromalldges not
support DynCorp’s position that an arbitratdirsanifest disregard of the law” is a basis upon
which the Court may refuse recognition of the Aw4rd.

As shown above, there is simply no suppiorteither the text of the New York
Convention or case law for DynQos position that an arbitratsr “manifest disregard of the
law” is a valid basis upon whicthe Court can deny confirmatiai an arbitral award. But
notwithstanding the Court'analysis in this regard, DynCorp$forts to prevent confirmation of
the Award fail for yet another reason: the recordasoid of any evidence dhthe arbitrator in
this case actually disregarded Qatari law. Twaldsh that the arbitrator acted with “manifest
disregard of the law,” DynCorp has the burderpadving that “(1) the arbitrator[] knew of a
governing legal principle[,] yet refused to appl or ignored it altogether[,] and (2) the law
ignored by the arbitratfir was well[-]defined, explicit, and ehrly applicableto the case.”

LaPrade v. Kidder, Peabody & C®4 F. Supp. 2d 2, 4-5 (D.D.€000) (Sullivan, J.), aff @46

F.3d 702 (D.C. Cir. 2001). Here, there is no eunck as DynCorp contends that the arbitrator
failed to “search for the shared intention of the parties [by] pausing at the literal meaning of the

[contractual terms].” Resp’ts’ Opp’n at 20n fact, not only does DynCorp concede that the

2 The undersigned member of the Court has some reservations about whether the holding of Chromalloy
specifically, that Article VII of the Convention provides another means of obtaining confirmation obital a

award when it has been set aside by a competent authority under Article V(1)(e)—remains valid precedent in light
of the District of Columbia Circuit's decision in TermoRiélthough the Circuit explicitly noted that it “need not
decide whether the holding in Chromall®ycorrect,” TermoRip487 F. 3d at 937, it also stated in no uncertain
terms that “an arbitration award does not exist to be enfancether Contracting States if it has been lawfully ‘set
aside’ by a competent auwttity in the State in which the award was made,"aid936. Nonetheless, the value of
Chromalloyis of no moment here because even assumingpditing remains correct, ah case is factually and

legally distinguishable from this matter as explained above.
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arbitrator acknowledged his “obligat[ion] to inpeet . . . the 1998 Agreement in light of the
shared intention of the parties,” ithut the arbitrator’s decision @i reflects his efforts to glean
the parties’ shared intent from the Agreemeftcording to the Award, the arbitrator found that
Section 9.1 required the Agreement to remaieffect “for a period of sixty months from the
date of signature . ., .unless and until terminated” by one of the parties thereafter, Pet'r's Mem.,
Ex. A (Award) at 23. Althouglthe arbitrator acknowledgedath Section 9.1 contained an
“apparent inconsistency,” i-that the Agreement shall comtie “unless terminated by . . .
giving . . . 90 (Ninety) days prior notice expiriog or at any time after the first anniversary of
the date” the Agreement wagysed, Resp’'ts’ Opp’'n, Ex. Alfe 1998 Agreement) at 12—the
arbitrator concluded that the two clauses “camglied in [a] way . . . without resulting in any
direct contradiction” because any notice given “after 60 monthlsisnecessarily after the first
12 months of the contract,” Pé§ Mem., Ex. A (Award) at 24. Tharbitrator also noted that
“[i]f the intention of . . . the parties was” for the Agreent to be voidable &dr one year rather
than sixty months, then “the Agreement would hiaeen drafted and signadtially for a period
of one year,” with an option &n annual renewal, Bés Mem., Ex. A (Award) at 24 (emphasis
added). Thus, the arbitrator’s analysis hardlygests that he “paus[ed] thie literal meaning of
the” contractual terms, as allegby DynCorp, Resp’ts’ Opp’n &0; rather, the Award reflects
an attempt by the arbitrator to reconcile therditeneaning of two clauses that appeared to be
directly contradictory in afer to discern the partieshared contractual intent.

DynCorp also asserts that the Qatari Cour€a$sation found the sole arbitrator to have
acted with manifest disregamf Qatari law, Resp’'ts’ Opp’ at 20, but the record suggests
otherwise. Nowhere in the Qatari Court ofs€ation’s decision did the tribunal conclude that

the arbitrator “refused to apphgr “ignored” Qatari law, LaPrad®4 F. Supp. 2d at 4-5; to the
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contrary, the Qatari Court of €sation found that & arbitrator “implement[ed]” Qatari law
(albeit erroneously in #t court’s view) in eaching his decision.  Sdeesp’ts’ Mem., Ex. E
(Decision of Qatari Court of Cassation) at 4 @ading that the arbitrats construction of the

1998 agreement was “error[onepus the implementationof the law” (emphasis added)).

DynCorp’s position collapses even further whaking into account the decision of the Qatari
Court of Appeal, which held th#lhe arbitrator’s decision “was resolved on correct, suitable, and
accepted . . . law.”_IdEx. D (Decision of Qatari Court ofppeal) at 12-13. If it were truly the
case that the Qatari Court of Cagsafound that the arbitrator #®d with “manifest disregard of

the law,” then the necessary implication frdhmt conclusion is that the Qatari Court of
Appeal—which this Court can safely assumec@nposed of jurists well-learned in Qatari
jurisprudence—also “refused to apply” or “ignored” Qatari law. The Court finds such a
circumstance untenable. What the Qatari CadirAppeal’s affirmaton of the arbitrator’s
decision does signify, however, that the arbitrator's conddions, at a minimum, were a
“colorable” interpretation of th&greement, and because the arbitrator “was arguably construing

or applying the contract, [the Clourt must defethe arbitrator’s judgment.”_Madison Hotel v.

Hotel & Rest. Emps., Local 25144 F.3d 855, 859 (D.C. Cir. 1998) (citation and internal

guotation marks omitted).

Accordingly, the Court rejects DynCorparguments that confirmation of the Award
should be denied as a resulttbé arbitrator's purpeed “manifest disregard of the law.” The
New York Convention does natontain any provision that thorizes the Court to deny
confirmation of an arbitral award due to an adidr's manifest disregard of the law. In any
event, even if the Court were empowered to refuse recognition of the Award on this basis,

DynCorp has failed to establish any ignorance afa@daw, let alone a “manifest disregard of
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the law,” by the arbitrator in rendering hiscégon. DynCorp’s argments are thus entirely
without merit.
V. Conclusion

For all the reasons discussed above, DynCorp’s efforts to prevent confirmation of the
Award must be rejected. Despite the Qatari €otiCassation’s conclusidhat the arbitrator’s
construction of the 1998 Agreement contravened k&, this Court iswithout authority to
refuse recognition of the Award under Artic(1)(e) based on that ruling. Moreover,
notwithstanding the distinct likelihood that the Court can deny confirmation of the Award
where an arbitrator acts with ‘anifest disregard of the lawthe record does not reveal any
evidence suggesting that the arbitrator either “exdus apply” or “ignored” a clear principle of
law. LaPrade94 F. Supp. 2d at 4-5. Having failed et “the showing required to avoid
summary confirmation,” Ottley819 F.2d at 376, the Court concludes that the Award must be
confirmed, and that International Trading is entitled to damages in the amount of $1,107,764.95,
along with $40,000 for costs, aimderest of 5% per annufh.

SO ORDERED this 21st day of January, 20%1.

REGGIE B. WALTON
Lhited States District Judge

13 As of December 3, 2010, International Trading assertsttisaentitled to interest ithe amount of $261,784.75.
Presumably, International Trading wiek an award of interest that wilclnde the time period between December

3, 2010, and the date of the final order confirming the Award. The parties, therefore, shall appear before the Court
for a hearing at 3:00 p.m. on February 3, 2011, for the purpose of determining the appropriate amount of interest
payments owed by DynCorp to International Trading as @fdidite of the hearing. An order to this effect will be
issued contemporaneously with the issuance of this memorandum opinion.

14 A final order will be issued at the conclusion of théreary 3, 2011 hearing (1) granting International Trading’s
amended petition to confirm the Award; (2) denying Dgrmis cross-motion to deny ofirmation ofthe Award,

and (3) entering final judgment in favor of International Trading and against the collective DynCorp defendants in
the amount of $1,107,764.95, plus $40,000 for costs, and interest to be deterrthiedeeiruary 3, 2011 hearing.
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