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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Shawn Banks o/b/o D.B., a minor, : )
Plaintiff, ))
V. ; Civil Action No. 09-99GRBW)
District of Columbia ;
Defendant. )z

MEMORANDUM OPINION

Plaintiff Shawn Banksérings this actioron behalf of her son, D.Bagainst the District of
Columbia Government and Michelle Rhee, in ¢egpacity as the Chancellor of the District of
Columbia Public School System (the “School System”), sedkimgeversal of a Hearing
Officer's Determination (the “Determination”) by the District of Columbia Statec&tion
Agency that denied D.B. a compensatory education award pursuant to the Individuals with
Disabilities Education Act (IDEA”), 20 U.S.C. 88 1400-1491 (2006urrently before this
Court are the plaintiff’s Motion for Summary Judgment and the defendant’s CrogsiNtot
Summary JudgmentAfter carefully considering the plaintif complaint, the administrative
record, the parties’ motions, and memoranda of law and exhibits submitted in conjunittion w

those filings* the Court concludes that it must deny without prejudice the plaintiff's motion,

! In addition to plaintiff's complaint and the parties' crasstions for judgment, the Court considered the following
documents in reaching its decision: (1) the PldiatNMlemorandum of Points and Authorities in Support of its
Motion for Summary Judgment (“Pl.’s Mem.”); (2) The Memorandum in Supgddbefendant’s Cross Motion for
Summary Judgment and Opposition to Plaintiff's Motion for Summary Juddfiigeft’s Mem.”); (3) the

Plaintiff’'s Memorandum of Points and Authorities in Support of its RepBRefendant’s Cross Motion for
Summary Judgment and its Opposition to the Defendant’s Motion for Sumnaymdnt (“Pl.’s Reply”); and (4)
the Plaintiff's First Amended Contgint for Declaratory Judgment, Injunctive and Other Relief (“Pl.’sn@id").
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deny without prejudice the defendant’s cross-motion, and remand the case toitigedfbeer

for additional findings. Specifically, the Court must deny the plaintiff’s motibhowt

prejudice because contrary to the plaintiff's assertiomshéaring officer did not determine that
the denial of services included in D.B.’s Individualized Education Program (therdfmtyg
constituted a denial of a free appropriate public education under the IDEA. ohdditj the
Court must deny the defendancrossmotion without prejudice because while the plaintiff's
proposed award may not meet the necessary standards required of an award ntpeffieari
may determine on remand that D.B. was denied a free appropriate public educattaohin w
case D.B. would be entitled to a “reasonably calculated” compensatory educatidn Reat

ex rel. Reid v. Dist. of Columbj&01 F.3d 516, 524 (D.C. Cir. 2005) (providing guidelines for

how a compensatory education award should be “reasonably calculatedfgeforethe Court
must remandhis matterto thehearing officer for additional fadinding and findings, in
addition to an articulation of the reasons why failing to provide all of the seradesiéd in
D.B.’s Program did not violate the IDEA or deny the student a free appropriate pdbtation.
Whether D.B. is entitled to any compensatory education, if deemed appraliaseon this
determination.

. BACKGROUND

Congress enacted the IDE#£“ensure that all children with disabilities have available to
them a free appropriate public education that emphasizes special education eddeslates
designed to meet their unique needs and prepare them for further educationfreanpland
independent living.” 20 U.S.C. § 1400(d)(1)(A). A free appropriate public education entitles
each disabled student to a Program that is tailored to meet the unique needs to ldach disa

student.See20 U.S.C. §8 1414(d)(1)(AH)(2)(A).



The following facts are part of the administrative recohal 2008, DB. was a 9earold
student attending Anthony Bowen Elementary School in the District of Columbia.
Administratve Record (the “A.R.”) at.3In 2006, the School System conducted multiple
evaluations of D.B.’s status, including a speech and language evaluation,calphgsapy
evaluation, an occupational therapy evaluation, and a psycho-educational evaldatbd.

The evaluations recommended that D.B. receive thirty minutes of physicaytipenaweek,

sixty minutes of occupational therapy per week, and a full neuropsychological eraluat at

4. D.B.’s April 10, 2008 Program classified him as having multiple disabilitiesabaired

twenty hours of specialized education instruction each week over the followingtehsrid.

at5. Also at a meeting held on April 10, 2008, the plaintiff requested an adaptive teghnolog
assessment for D.B., idt 5, however, the School System and the occupational therapist did not
recommend the assessment and declined the requedt5jcb6, 58, 62.

On April 15, 2008, the plaintiff filed a due process complaint with the District of
Columbia State Education Agency alleging that by failing to provide the adégtiveology
assessment and failing to provide all of the specialized education serMiz&'sProgram
between 2006 and 2008, the School System had denied D.B. a free appropriate public education.
Id. at 3041. The plaintiff also asserted that because of the denial of a free apprpphbt
education, D.B. was entitled to “appropriate” compensatory educdtdoat 3839.

The hearing officer, in his June 20, 2008 Determination, found that the School System’s
failure to “timely initiate” the adaptive technology assessment was a demiditesd appropriate

public educatiorf. Id. at 5. However, the hearing officer made no finding on whether a free

2 While the hearing officer found that the failure to “timely initiate? fequested assessment was a denifiafe

appropriate public education, he also ordered that “[t®& System] shall fund an independent assistive

technology assessment subject to the relevant costs guidelines.” A.RTlasorderappears to have resolvids
(continued . . .)



appropriate public education had been denied, instead finding that there was convincimgeevide
that the School System failed to provide all of the services contained in D.BymRrdtheeby
depriving the student of the services designed to provide him with [an] education&l’bddef

at 56. Additionally, the hearing officer found that D.B. was not entitled to compensatory
education because the plaintiff failed to provide persuasive evidence regargitsg D.

educational needs sufficient to satisfy the standard set forRbith401 F.3d 5161d. at 6. The
plaintiff then appealethat final administrative decisido this Court. Pl.’s Compl.

. STANDARD OF REVI EW

Summary judgmeris appropriate if the pleadings, discovery, and affidavits demonstrate
“that there is no genuine issue as to any material fact and thatdhieg party is entitled to
judgment as a matter of ldwFed. R. Civ. P. 56(c). The moving party bears the initial burden
of “informing the district court of the basis for its motion, and identifying thoseopgrof [the
pleadings or other documents in the record,vhich it believes demonstrate the absence of a

genuine issue of material factCelotex Corp. vCatretf 477 U.S. 317, 323 (1986). In making

this assessmente Court must draw "all justifiable inferences” in the non-moving party's favor

and accept the non-moving party's evidence as thneerson v. Liberty Lobby477 U.S. 242,

255 (1986 citation omitted) However, the non-moving party may not rely on "mere
allegations or denials," but "must set forth specific facts showing that theegersuine issue for

trial." Burke v. Gould 286 F.3d 513, 517 (D.C. Cir. 2002) (quoting Andergbfy U.S. at 248)

(internal quotation marks omittedAdditionally, "in ruling on crossaotions for summary

judgment, the court shall grant summary judgment only if one of the moving partntlezid¢o

(. . . continued)

compensatory educatiamallenge as the plaintiff in her Motion for Summary Judgmertufses on compensatory
education as a remedy for the School System'’s failure to provide a#l eétlices in D.B.’s Program rather than on
conductinghe assessmengeePl.’s Mem. at 810.



judgment as a matter of law upon material facts that@rgenuinely disputed.” Shays v. FEC
424 F. Supp. 2d 100, 109 (D.D.C. 2006&)ation omitted)

When reviewing a hearing officerecision in an IDEA case, theo@t “(i) shall receive
the records of the administrative proceedings; (ii) shall heatiadai evidence at the request of
a party; and (iii) basing its decision on the preponderance of the evidence, stialgharelief
as [it] determines is appropriate.” 20 U.S.C. 8§ 1415(i)(2)(C). Given the Court’s &uthori
hear additional eviden@nd base its decision on the preponderance of the evisamoardthe
“IDEA plainly suggests less deferente the administrative hearing officer’'s determination]
than is conventional in administrative proceedindg?€id 401 F.3cat 521 (quotingKerkam v.
McKenzie 862 F.2d 884, 887 (D.C. Cir. 1988) (internal quotation omitted). Howéeetparty
challenging the administrative determination” bears the burden of persuladiogurt that ‘the

hearing officer was wrong. Brown v. Dist. of Columbia568 F. Supp. 2d 44, 50 (D.D.C. 2008)

(citing Reid 401 F.3d at 521 (quotirigerkam 862 F.2d at 887))nternal quotation omitted)If
neither party introduces new evidence in a civil suit seeking review of agedticer’s
determination, “a motionof summary judgment operates as a motion for judgment based on the

evidence comprising the recordThomas v. Dist. of Columbjal07 F. Supp. 2d 102, 109

(D.D.C. 2005).But, where a reviewing court rejects a hearing officer’s award, “the court may

take supplemental evidence or return the case to the hearing officgEridship Edison Pub.

Charter SchCollegiate Campus. Nesbitt(*Nesbitt I'), 532 F. Supp. 2d 121, 123 (D.D.C. 2008)

(citing Reid 401 F.3d at 526).



lIl. LEGAL ANALYSIS

A. The Hearing Officer Failed to Make a Determination on Which the Plaintiff's
Assertions Rely.

While neither party challenges the adequacy of the hearing officer’'s deteanjribé
Court has to find that the hearing officer made a valid determination in ordersidemthe
merits of the parties’ crogmotions for summary judgment. In his June 2008 Determination, the
hearing officer found there was “[c]onvincing evidence” in the record that th@oE8ystem

failed to provide all of the services in D.B.’s PrografR. at 6. The plaintiff referencégoney

v. District of Columbia849 F.2d 1491, 1496 n.3 (D.C. Cir. 1988) (citing 20 U.S.C. §
1401(a)(18)), as support for her position that ‘tbenpletefailure to implement a child’s
[Program] . . . would undoubtedly . . . result in the failure to provide the child []a free and
appropriate public education.[']” Pl’'s Mem. at 10. Upon reviewing the admitns&tnacord,
the Court cannot conclude for the reasons set forth below that the hearing offiteetins Igal
determination in his June 2008 Determination.

The District of Columbia Circuit has not directly addressed what stanppliésato the
failure-to-implement claims under the IDEA. However, a member of this Court rgcetdd

that the “consensus pmach to this question among federal courts that have addressed it has

been to adopt a standard articulated by the Fifth Circuit in Houston Independent [Sishox|

v. Bobby R, 200 F.3d 341 (5th Cir. 2000).”_S.S. v. Howard Rd. Aca85 F. Supp. 2d 56, 67

(D.D.C. 2008) (citations and internal quotation marks omitted). The court in BolitsldRthat

“to prevail on a claim under the IDEA, a party challenging the implementafia [student’s
Program] must show more thad@ minimisfailure to implement all elements of that [Program],
and, instead, must demonstrate that the . . . authorities failed to implement sulmstantial

significant provisions of the [Program].” 200 F.3d at 349. Therefore, a “mateluaéTao



implement a student’s Prograranstitutes the denial of a free appropriate public education.

Stanton v. Dist. of Columbj&80 F. Supp. 2d 201, 206 (D.D.C. 2010) (citing Howard Rd. Acad.

585 F. Supp. 2d at 71) (internal quotation marks omitted). Accordingly, the c@atalan v.

District of Columbiafound that a “failure to follow the [Program]’s requirements to the letter” is

excusable in circumstances where the failures are not substantial enoughaterisd.n478 F.
Supp. 2d 73, 76 (D.D.C. 2007).

Here, the plaintiff presented evidence that D.B. failed to receive fiftees bbphysical
therapy, nine hours of counseling, and over fifty-six hours of occupational theragserPl.’s
Mem. at 10; A.R. at 33-35. The plaintiff, in her due process claim submitted taatke St
Education Agency, requested that the hearing officer address whetherctitha System]’s
failure to implement [D.B.’s Program] result[ed] in a denial of [a free@mpmte public
education] to [D.B.].” A.R. at 39. In his Determination, the hearing officer conclindéd t
“[pletitioner prevailed by offering persuasive evidence that [the Schoati8y&iiled to provide
the student with all services contained in his [Progrard.’at 6. However, the hearing officer
did not go so far as to determiwhether this failure to provide the services was a “material
failure” that constituted a denial of a free appropriate public educgfiead. at 56
(concluding that the failure to “timely initiate the [requested] assessmenttdéeistudent a
free appropriate public education, but not making the same express determination regarding the
denial of services). The plaintiff's arguments in her motion for summary jewigraly on this
determination.SeePl.’s Mem. at & (arguing that “[cJompensatory education is a proper
method to provide [a free appropriate public education] to children with disabilities areo w
entitled to, but were denied, [a free appropriate public education]” and that D.Bntitiesl ¢o

compensatory education on this basishergfore, the Court must remand this case to the



hearing officer for an express determination of whether the denied seswitdguted the denial
of a free appropriate public education, or articulate the reasons why the dé¢neatservices
called forin D.B.’s Program did not violate the IDEA.

B. Compensatory Education is a Proper Remedy for Denial of Bree Appropriate
Public Education.

The plaintiff argues thaan award of compensatory education derives from a denial of [a
free appropriate public education].” Pl.’s Reply at 7. The defendant asserteett{a]laintiff's
argument ignores the criterion set forttReidto demonstrate an entitlement to compensatory
education.” Def.’s Mem. at 9.

In Reid theCircuit Court held that “compensatpeducation awards fit comfortably
within the ‘broad discretion’ of courts fashioning and enforcing IDEA remedi481’ F.3cht

523 (citing_Florence County Sch. Dist. FouQarterby & Through Carter510 U.S. 7, 15-16

(1993)). It is noteworthy that the Circuit focused primarily on calculatmgppropriate
compensatory education award, not on determining whether a student is entitled $Se@de
at 522-23 (discussing briefly the purpose and use of compensatory education aveareimedy
for denials of a free appropriate public education, before turning to “part compamyheit
[plaintiffs] regarding how such awards are calculated” and providing thecaplaistandard).
“Compensatory education tise remedy for a denial of [a free appropriatdlic educationy

and thus “if a parent presents evidence that her child has been denied [a free apapicat
education], she has met her burden of proving that [the child] is entitled to compgnsator

education.”_Mary McLeod Bethune Day Acad. Pub. Charter SdBland 534 F. Supp. 2d 109,

115 (D.D.C. 2008);ex alsdReid 401 F.3cat 518 (holding that when “a school district deprives

a disabled child dfa] free appropriate public education...a court fashioning ‘appropriate’ relief,

as the statutallows, may order compensatory educatioi@sbittl, 532 F. Supp. 2dt 123



(noting that “[w]here a school system fails to provide special education tedakrvices, a

student is entitled to compensatory educatigaitation omitted)Peak v. Dist. of Columbj&26

F. Supp. 2d 32, 36 (D.D.C. 2007) (holdithgit the denial o free appropriate public education
IS a prerequisite to a student’s entitlement to compensatory edugatianipn omitted)

While Reid sets forth a standard by which a gmnsatory education award is calculated,
“the Reidstandard only applies onaeHearing Officer has determin#itht compensatory
education is warranted and must craft a compensatory education award thatnigbigas
calculated to meet the student’s neéddary McLeod 534 F. Supp. 2dt 115. In IDEA
litigation, the hearing officefirst determines whether there is sufficient evice of an IDEA
violation thatentitles the student tacompensatory educationd. If the hearing officer
determines therevas such a violation, then the hearing officer applie®R#id standard to craft
an award.ld. The Court therefore agrees with the plaintiff's reading of the law that if \eB.
denied a free appropriate public education, he is entitled to a “rehscabiulated”
compensatory education award that meets the standards set et i101 F.3d at 524.

Thus, if the hearing officer finds on remand that D.B. was denied a free appropriate
public education when the School System failed to provide all of the services in hisnRrog
then D.B. would be entitled to a compensatory education award. Until that detesmisati
made, however, the Court cannot find that the “hearing officer arbitrarily andioaply failed
to award D.B. with compensatory education due,” as requested by the plaint#iMé&rh. at
10.

C. If D.B. is Entitled to a Compensatory Education Award, the Award Must Be
Properly Crafted.

Finally, the plaintiff asserts that she submitted sufficient evidence to assiséittiiegh

officer in crafting an award of a compensatory educat®eePl.’s Mem. at 11-13. The hearing



officer found in his June 2008 Determination that the plaintiff did not meet “the burden of
showing (1) that as a result of [the School System’s] violation of [the] IDEAsttiteent has
suffered an educational deficiency, (2) that but for the violation, the student would have
progressed to a certain academic level, and (3) that there exists a typeoant @m
compensatory education services that would bring the student to the level he would have bee
but for [the School System’s violation].” A.R. at 6. The hearing officer’s findngg be
correct; however, in light of the preceding discussion, the hearing officer mstishéike a
determination of whether the School System'’s failure to provide all of the semiBeB.’s
Program constituted a denial of a free appropriate public education befordiagahm
proposed award. A finding that a student “was denied a [free appropriate publiceeducat
the relevant time period is a necessary prerequisite to a compensatory aedcawatih,” because
compensatory education is supposed to remedy past deficiencies in a studeatisreluc
program. Brown, 568 F. Supp. 2d at 52 (internal quotation marks omitted).

However, any compensatory education award must be based on individualized
assessments and “be faptecific and . . . reasonably calculated to provide the educational
benefits that likely would have accrued from special education servicestt@ district should
have supplied in the first placeReid 401 F.3d at 524. The defendants challenge the plaintiff's
proposed compensatory education award on the basis that it is a “catikig-formulaic
calculation, Def.’s Mem. at 11, which the courReidrejected. 401 F.3d at 523. There are
numerous cases that provide guidance on how such an award should be Sed@&@nham v.

Gov't of the Dist. of Columbigd27 F.3d 7, 9 (D.C. Cir. 2005) (reiterating that “mechanical”

calculations have been rejectedthe court, and that the calculation of a compensatory

education award “must be qualitative, fatiensive, and above all tailored to the unique needs

10



of the disabled student”) (citirReid 401 F.3d at 524) (internal quotation marks omitted);

Friendship Edison Pub. Charter Sch. Collegiate Campus v. Ngdtetbitt 1I'), 583 F. Supp.

2d 169, 172 (D.D.C. 2008) (holding that compliance withRk&l standard required the plaintiff
to “propose a welarticulated plan that reflects [the student’s] currehtoational abilities and

needs and is supported by the record”); Stanton v. Dist. of Colu8fid=. Supp. 2d 201, 206-

07 (D.D.C. 2010) (holding that an award calculated with the “aid of a formula” is not per se
invalid, as the information may be suffinoido make an “individuallyailored assessment”)
(citing Brown, 568 F. Supp. 2d at 53-54) (internal quotation marks omitted).

As stated previously, if the hearing officer finds on remand that D.B. wasddzeifriee
appropriate public education, then Di8entitled to a compensatory education award calculated
in accordance with the standard set forth in Reid its progeny. And it should be noted that
“Reidcertainly does not require [the] plaintiff to have a perfect case to be entitled to
compensatgreducation award.’Stanton 680 F. Supp. 2d at 207 (recognizing that refusing to
grant a compensatory education award to a student who is entitled to one “clalsiirsdyit
which sought to eliminate ‘cookiedtter’ awards in favor of a ‘qualitative fogwn individual
needs’ of disabled students,” because awarding the student ndtiesgot focus on the
student’s individual needs, as required®®id) (citing Reid 401 F.3d at 524, 527). Where a
hearing officer finds there is insufficient evidencestpport a proposed award, “a hearing
officer may ‘provide the parties additional time to supplement the recadi.(guotingNesbitt
I, 532 F. Supp. 2d at 125).

As part of the administrative record, the plaintiff submitted records of thednsesvice
that were allocated in D.B.’s Program. A.R. at1B4 Additionally, the plaintiff points to

testimony by an educational advocate and an occupational therapist to suppaihiserSee

11



Pl’s Mem. at 11-12. However, the assessments of D.B.’s abilities thathréad in the
administrative record were all performed in 2006. A.R. at 77, 99, 105, 114. Compensatory
education awards are supposeddmpensatéor the denial of a free appropriate public
education and are dependent on the child’s current needs, thus “[s]ome studentpumapméy
short, intensive compensatory programs targeted at specific problelefcmncies [while
oJthers may need extended programs, perhaps even exceedirfgrioour replacement of time
spent without [a free gpopriate public education].Reid 401 F.3d at 524. Upon a finding that
the denied services constituted the denial of a free appropriate public educationgitite hea
officer should evaluate whether there is sufficient evidence to support dfithdit no
compensatory education is necessary to remedy the services the Scheul @gsnot provide
to D.B., and if there is insufficient evidence, request that the parties supplbmeatord “with
the information needed to best correct [the student]'sadhnal deficits” and determine an
appropriate compensatory education award. Sta6&hF. Supp. 2d at 207-08 (internal
guotation marks omitted) (stating that when a student is entitled to a compensatatyoed
award and there is insufficient evidento support apecificaward, “[c]hoosing instead to award
plaintiff nothingdoes not represent the qualitative focus on [student’s] individual needeidat
requires”) (emphasis in original) (internal quotation marks omitted).

Therefore, if the hearg officer finds on remand that D.B. was denied a free appropriate
public education when the School System failed to provide all of the services in hisnkPergl
is thus entitled to a compensatory education award, the hearing officeeteayitie thahe

needs to conduct additional fdatding to assist in calculating a propedsafted award.

12



V. CONCLUSION

For the foregoing reasons, the Court finds that the administrative recordffiiast to
determine whether D.B. was denied a free andaggiate public education when the School
System did not provide all of the services in his Program. Because this detemmingetinot yet
been made, the Court cannot make a finding on whether the plaintiff's proposed compensator
education award was crafted in accordance with the Ramdlard, as it is not clear whether D.B.
is entitled to an award. Therefore, the Court must remand the case to the H@aanépo
further determinations that were not made in his June 2008 Determination. Given the
importance of children receiving a free appropriate public education, an expedurtioef
this matter is required and the hearing officer must render his new detgomsraend the

articulation of his reasoning within sixty (60) days.

/sl
REGGIE B. WALTON
United States District Judge

% An Order consistent with the Court's ruling accompaniesMiisiorandum Opinion.
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