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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
MARK CUBAN, )
)
Plaintiff, )
)
V. )
) Civil Action No. 09-0996 RBW)
SECURITIES AND EXCHANGE )
COMMISSION, )
)
Defendant. )

)

MEMORANDUM OPINION

This matter iurrentlybefore the Court on the defendant's Motion for Reconsideration
pursuant to Federal Rule of Civil Procedure S#¢eDefendant's Motion foReconsideration
("Def.'s Mot. Recons); Plantiff's Memorandum in Opposition to Defendant's Motion for
Reconsideration"Pl.'sOppn Mot. Recons)!! The defendant seekscongderation of the
Court's September 22, 2010 decision holdingitHfatled tooffer sufficient evidencéo
substantiatéhe adequacy of its search for records responsive to categories 7, 11, 12, and 13 of
the plainiff's Request_etter| or the propriety of its withholding of certain documents under
Freedom of Information Act FOIA") Exemptions 2, 5, 6, 7(C), and 7(A)Def.'s Mot. Recons.

at 1-:2; eSeptember 22, 2010 Memorandum Opinion ("Sept. 22 Mem).Ot the reasons

! In deciding this motion the Court also considered the followinggi (1) the Defendant's Reply

Support of its Motion for Reconsideration ("Def.'s Reply"), and (2) for paoative purposes, the Defendant's
Reply to Plaintiff's Response to Defendant's Motion for Partial Sugndualgment and Response to Plaintiff's Cross
Motion for Summary Judgmei'Def.'s Mem."), Exhibit ("Ex.") 9 (Revisedaughnindex)—the Revised/aughn

Index originally submitted by the defendants on March 16, 2010 and religgdtbe Court in rendering its
September, 22, 2010 Memorandum Opinion.

2 Request Letter | is a FOIA and Privacy Act request submitted in thedbanfetter dated December 19,
2008, from David M. Ross to the defendaBeeComplaint ¥ 6.
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set forth below, the Court will grant in part and deny in part the defendant's Motion for
Reconsideratiaon
|. BACKGROUND

The facts in this case were discussed in detdéilerCours September 22, 2010
Memorandum Opinion, and thus will only beteratedhere to the extent necessary to resolve
the pending motionSeeSept. 22 Mem. Ot 38. In brief, the plaintiff, Mark Cuban, brought
this action against the defendathig Securities and Exchange CommissiolsEC'), pursuant to
theFOIA, 5 U.S.C. § 552 (2006), and the Privacy Act, 5 U.S.C. § 552(a) (2006), challenging the
adequacy of the defendangearches for responsive records and seeking to compel the release of
records the defendant had refused to discl@&emplaint (Compl.") 1. On September 22,
2010, the Court granted in part and denied in part both parissmotions for partial summary
judgment and denied without prejudice the motion to bifurcate and stay the proceedmgs
case Sept. 2Mem. Op. a#t8-49. The Court held that the SEC did not sufficiently substantiate
either(1) the adequacy of its search for records responsive to categories 7, 11, 12, and 13 of
Request Lettek, or (2) its withholding of certain documents under FOIA Exemptions 2, 5, 6,
7(C), ad 7(A)2 Id. In reaching these conclusions, the Court found that the reasons provided by
the SEC for witholding certairdocumentsvere"minimally supported,” éxtremelylimited,"
"vague, and "conclusory."ld. at 47 n.12. On November 5, 2010, tleéeddanfiled its Motion
for Reconsideration asking the Court to recdesthe Septembel2, 2010 ruling based adts
Second Rvisedvaughnindexand supplementaleclarations Def.'s Mot. Reconsatl. On

November 19, 2010, thdagmtiff filed his Opposition to the Defendant's Motion for

3 The documents originally withheld under Exemption 2 have since beerectleabe plaintiff. Def.'s

Mot. Recons. at 2. Therefore, the plaintiff's claims regarding Exem@tiorthe September 22, 2010 Memorandum
Opinion are now moot.



Reconsideratiorarguing that the SE€Second Revisedaughnindex and supplemental
declarations remainezbnclusory and thaat a minimumin cameraeview of the contested
documentss warranted Pl.'s Opp'n Mot. Reconat 1.
[1. STANDARD OF REVIEW
The defendard'motion isbrought pursuant to Federal Rule of Civil Procedure34f.'s
Mot. Recons. at 2Rule 54 states that
any order or other decision, however designated, that adjudicates fewet than al
the daims or the rights and liabilities of fewer than all the parties does not end the
action as to any of the claims or parties and may be revised at any time before the
entry of a judgment adjudicating all the claims and all the paritigds and
liabilities
Fed. R. Civ. P. 5®). Court actiorthatterminates fewer than all claims in a case is considered

interlocutory rather than a final decision and subject to revision at any §set.angevine v.

District of Columbial06 F.3d 1018, 1023 (D.C. Cir. 1997) (describing interlocutory orders as

not subject to the law of the case doctrine and thus, the ondgralways beeconsdered prior

to final judgmenk, In Def. of Animalsv. Nat'l Insts. of Health, 543 F. Supp. 2d 70, 75 (D.D.C.

2008). However, anation for reconsideration is discretionary and should not be granted unless
the movant presents either newly discovered evidenegans of law or fact which need

correction Natl Trust for Historic Presv. Dept of State 834 F. Supp. 453, 455 (D.D.C. 1993)

see alsdolden v. Ashcroft, 515 F. Supp. 2d 127, 135 (D.D.C. 2007) (providing that a motion

for reconsiderationvill be considered when new facts are presented)
I1l. LEGAL ANALYSIS

A. Adequacy of the DefenddsitSearches for Responsive Records

An agencyto which a request for the production of documents is nsaaldigated to

demonstrate the adequacy of its sednchthose documents by providing r@dsonably detailed



affidavit, setting forth the search terms ahdtype of search perfored, and averring that all

files likely to contain responsive materials.were searchetdOgelsbyv. U.S. Deg'of the

Army, 920 F.2d 57, 68 (D.C. Cir. 1990)owever,"[t]here is no requirement that an agency
search every record systenid.

In its September 22, 2010 Memorandum Opinion, the Gaxptained why itvas not
convinced that the defendant had fulfilled its search obligations. Sept. 22 Mem. Op. at 12. The
Courtreached this conclusion becausm®iind the supplemental declaration of Nedl.
Frangipanewoefully lacking of the detail necessary for the Court to assess the ayexdube
search' Id. Furthermore, the Court fourtkatit was a'complete mystefywhether there are
any reasonable search methods the defendant could enighl@y.14. Thus, the Court found
thatthe informatiorabout the searcsuppliedby the defendariacked the requisite detail to
meritgrantingsummary judgment tthe defendant andsteadnstructedthe defendario
provide "moe detaispecific declargons."Id. The Court will examine whethéne defendant
has complied with the Court's directive.

1.Cateqgory 7

Category 7f the plaintiffsRequest ktterl seeks infomationconcerningSEC
personnel who traded in Copernioc. securities* Def.'s Mot. Reconsat 23. In support of its
motion for reconsideration, tf#=Chas submittethedeclaratios of ShiraPavisMinton and
David Cunningham, which "descriliee formsthe SECcollected . . . about securities owned by

SEC personnetheeffortsthe SEC staff made to search those forms, and why a further search is

4 Category 7 requests "[r]lecords of any trading history by SEC person@epernic securities." Mot. for

Recons., Ex. Teclaration of Noelle Frangipane) at Ex. B (December 19, 2008 Request LatidDéwey &
LeBoeuf to the SEC) ("Request Letter").



not feasible'® Id. at 3 seeid., Exs.16 (Declaration of Shira Pavidinton ("Minton Decl.") &
17 (Declaration of David Cunningham ("Cunningham Decl.")).

The plaintiffasserts tht the SECs declarationsubmittedin support of its motion for
reconsideratiomgaindemonstrate that the SEGearcHor responsive documemnt&s
inadequate. Pl.'s Opp'n Mot. Recoais2. The plaintiffurthercontendghatthe SEG assertion
thata manual search foeesponsive documenis"not feasible" should be rejected, arguing that
searchingwelve drawersfor the two types of documents not available electronically is not an
unreasonable burdenid. at2-3 & n.6.

In the September 22, 2010 Memorandum Opinion, the Court emphasized that the
declaration of William Lenoxwhich stated thdtit is not possible to perform an electronic
search of these recortisvas insufficient because it "d[id] notdicatewith specificity how the
employee file are maintained, how they could be searched, and why an electronic search of the
files is noteven feasiblé. Sept. 22 Mem. Op. at 13. Contrary to ghaintiff's assertions, the
declarations of David Cunningham and Shira Pavis Minton now cdahiesedetais. The
Cunningham declaratiogxplains thathefiles can be searcheslectronically andrecognizes
thatthe SECdid not realize this earlielSeeDef.'s Replyat 1 n.1; Def's Mot. Recons., Ex. 17
(Cunningham Decl.) 1 3As the SEC correctlgoints out, thisiew revelatiorhas no bearing on

the evaluatiorof the SEC's good faithSeeNatl Inst. of Military Justice vU.S.Dept of Def,

404 F. Supp. 2d 325, 333-34 (D.D.C. 2005) ("While it now seems obvious that the detendant’
initial search wa inadequate, and it is clear that the defendant could have been more diligent in

its initial response to the plaintgfFOIA request, this does not demonstrate bad faith."

Declarations from these two individuals had not previously begplied to the Court.



The SEC has identified three formmutinely completed by SEC employgbatmay
contain the "trading history by SEC personnel in Copernic securities" éhpldintiffs Request
Letter | seeks to obtaiwith Category 7the ConfidentiaFinancialDisclosure Report, the Public
Financial Disclosure Report, and Form 68eeDef.'sMot. Recons., Ex. 16 (Minton Decfl)5
id., Ex. 17 (CunningharDecl) Y 6. Thedeclaration of Shira Pavis Minton descrilties
Confidential Disclosure Report@GE 450) andthe Public Financial Disclosure ReporSF
278"). Id., Ex. 16 (Minton Decl.)]1 617. The OGE 450, which contains information
concerning an employkseholdingsjs "maintained exclusively in paper form for a periodsix
years" Id., Ex. 16 (Minton Decl.) § 8. ThHeECcurrently hagpaper copiesf the OGE 450s as
of 2004, andhe files are organized alphabetically by émeployes’ surnamesid., Ex. 16
(Minton Decl.) 11 8, 9. These papefiles are mt organized, categorized, or indexed tine
name of thegecurity” 1d., Ex. 16 (Minton Decl.) § 9The OGE 450 cannot besarched
electronically for specific securities and can only be searchedmg@aual pagdy-page, line-
by-line review of thousands of paper OGE 45i(ed by every current and former SEC employee
during the past six yearsld., Ex. 16 (Minton Decl.)] 10. The files containing the OGE 450s
"fill approximatelytwo lateal cabinets wittiive drawers each.d., Ex. 16 (Minton Decl.) { 11.
Similarly, the SF 278, a form disclosing all assets owned by an SEC empisysa@intained
exclusvely in paper fornfor six yearsandthe SEC currently has the SF 278s from October
2004 to the presentd., Ex. 16 (Minton Decl.) 11 13, 14Thesedocumentsre alsamrganized
by theemployes' surnamesthey aresimilarly not organized, categorized, or indexed by
secuity, and cannot be searched electronicalt, Ex. 16 (Minton Decl.) {1 15, 16earching
thesedocuments woultikewiserequire d'manual pagdy-page, lineby-line review of. . .two

lateralfile cabinet drawer$.1d., Ex. 16 (Minton Decl.) 1 16, 17.



While the OGE 453 andthe SF 278scannot be searched electronicallgrm 681can
be. The declaration of David Cunningham describes how "[e]very acquisition or sale of a
security by an employee was required to be reported to [the Office of Humauréssd on
Form 681." Def.'s Mot. Recons., Ex. 17 (Cunningti2ecl.) § 6. "The data from some Form
681s were entered and recordedharelectronic Access database [, which] contains data
from approximately 145,000 forms and represents a substantial subset of the ddéa raxcdr
maintained . . . ."ld., Ex. 17 (Cunningham Decl.) 1 &S&ECpersonnetonducted electronic
searches ahe forms for the seven entities lisieadhe plaintiff's FOIA requestid., Ex. 17
(Cunningham Decl.) § 10, and the Cunningtamularatiorlists the search terms uséal conduct
the electronic searcid., Ex. 17 (Cunningham Declf)11 (listing "copernic,” "mamma,”
"Iintasys," "smartel,” "calltech,” "health," "care,” "product,” anddiqet" as the search terms
used). The declaration also explains thlaé mannem whichthe searchvas conducted would
have yielded results even where onfyagment othesesearch termexisted in a particular
document.ld., Ex. 17 (Cunningham Decl.) 11 11, 12 ("By placing thesearch terms . . .
between asterisk marks, quotation marks, and a parentheses, preceded by th&eydite'Li
Form 681 [tabase was searched . . . for any instance where those words appeared as a word or
word fragment). Similar to OGE 450 and SF 278, the Form 681s are also maintained for six
years in paper formld., Ex. 17 (Cunningham Decl.) 11 14, 15heTability to search th8ECs
current electronic systerm compromised by the fathat"it is not clear which Form 681s are not
contained in thelectronic databas@nd thus, to search those Form 681s not in the electronic
database the agency would have to search all ¢idha 681s manually, even the 145,000ns

that already have beasearched electronicallyd., Ex. 17 (Cunningham Decl.) § 1&@hepaper



copies of the Form 68Xse stored irfapproximately 260 linear feet of cabinet spade., Ex.
17 (Cunningham Decl.) { 17.

The newly fileddeclarations of ShirRBavis Minton and David Cunningham provide the
Court with therequested desiption of the forms, how the forms are maintained, and why the
forms cannofeasibly or reasonably be searcliedher. Thedocumentshat could be searched
electronically, the Form 681kave alreadeensearched, andtaough every single form may
not have been searched, over 145,000 were searched with no rEselts, Ex. 17
(Cunningham Decl.) § 8. As notedrlier, Category 7 requestfrjecords of any trading history
by SEC personnel in Copernic securitieB&f.'sMot. for Recons Ex. 7 Declaration of Noelle
Frangipaneat Ex. B(Request Letter)While the OGE 45®,the SF 278s, and the Form 681s not
included in the electronic database could be searched marialblectronic search of ti®rm
681s, whichreportall securities transactions by SEC employ@ase2004,adequately assesses
the trading historgoughtby the plaintiffin his FOIA requesbecause gencies are only required
to "conduct a good faith, reasonable search of those systems of record® Ip&gess the

requestd information,"In't Veld v. Dep't of Homeland Sec., 589 F. Supp. 2d 16, 19 (D.D.C.

2008). Andpecausadditionalsearchesvould 'impose an unreasonable burden on the agency,”

Nation Mag. v. U.S. Customs Serv., 71 F.3d 885, 892 (D.C. Cir. 1995), thedGoaludeghat

no further searas arenecessaryor documentsequestedn Category 7 of the plaintiff's

Request Letter.§

6 In reaching this conclusiothe Court disagrees with tipdaintiff thatPublic Citizen, Inc. v. Department of

Education292F. Supp. 2d 1 (D.D.C. 2008)Pub.Citizen I'), where the ourt concludedhat the individual review
of 25,000 paper files was not unduly burdenspisistuctive here. Pl.'s Opp'n Mot. Recoas3 n.6. The review
of the paper filesvas only one factoronsidered by the court that case There, the electronic database searched
was not designed to contain the recartpuested and the readily available records most likely to disclose the
information requested were paper files. Thus, the Court found the 'tumbersome procedure” of searching the
files manually was not unduly burdensonifub. Citizen | 292 F. Supp. 2d at 8. Here, a database containing
responsive records, including a "substantial subset" of the Fdks) 68s been searched electronically and it is the
(Continued . . .)




2.Cateqgoried 1, 12, & 13

Categories 11, 12, and 13tbe plaintiff'sRequest Letter'lfocused upon various
allegations bmisconduct by SEC employees in the course of investigations.” Pl.'s Opp'n Mot.
Reconsat 3 n.7. With regard to categories 11, 12, and 13, which request investigatory records
from the Office of Inspector GenerdQIG"), the SEChas submittethe supptmental
declaration of Deputy Inspector General, Noelle Malgif@ynerly Frangipane)yho maintains
thatthe defendamidequately describéise OIGs search for responsigecuments. Def.'s Mot.
Reconsat 3 Def.'s Mot. Recons., Ex. 18 (Second Suppla@ebeclaration of Noelle L.
Maloney("2d. Suppl. Maloney Decl."f] 1

Theplaintiff contends that thielaloney declaratiofistill fails to provide the Court with a
sufficient basis to determine whether additional electronic searches caedatorbe conducted
Pl.'s Opp'n Mot. Reconat3. Theplaintiff points out that Noelle Maloney stated that she
"reviewed indexes of invagations maintained by the OJGout that she does not addresshat
search terms were usear "the level of detail or thorgghness with which the searfdr
Categories 1113 was conducted.Id.

The Court must again fintie supplementatleclaration of Noell&aloney "woefully
lacking of the detail necessary for the Court to assess the adequacy of thé ssepth22
Mem. Op. at 12.Specifically, the SEC hamgainfails toprovide a feasonably detailed affidavit,
setting forth the search terms ahd type of search performed, and averring that all files likely
to contain responsive materials were searchetdOgekby, 920 F.2dat68. The supplemental

declaration does not explicitly discuss categories 11, 12, and 13, nor dessribe théerms

(. . . continued)

most likely form to reveal the information requested by the plaintifferefore, to require the "more cumbersome
procedure" of searchirte files manually, lindy-line, when the files are not organized by the name of securities
that were purchased, is not required in this case.



usedto conduct the searclseeDef.'s Mot. Recons., Ex. 18 (2d. Suppl. Maloney Decl.) 11 5, 6,
7. Thus, trere isinsufficient new information presentddr the Court toreversdts September

22, 2010decision Accordingly, the Court again cannot determine the adequacy of the
defendans searchewith respect taCategories 1,112, and 13 of Request Letter I.

B. The Exemptions Relied Upon by the Defendant for Its WithholdihBesponsive
Documents

The SEChas produced to the plaintiff Documents 4, 10, 20, 21, 23, 24, 29, 58, 61, 66,
and 78-80with all personal identifying information redact®def.'s Mot. Recos. at 2. The
defendant relies upon Exemptions 57@), and 7C) as grounds for withholdintpe remaining
documentsn their entirety Id. The documents withheld by the SEC pursuant to Exemption
7(A) concern aontinuing investigation, artierefore mither those documents nor Exemption
7(A) arepart of this discussionSeeSept. 22 Mem. Op. at 49R]ecords 9 and 6-18 may be
withheld under Exemption 7(A) during the pendency of the ongoing investigation; hpweve
given the passage of time . . . the defendant should be prepared to establish . . . whether the
investigation is still ongoing"geealsoJanuary 31, 201Defendant's Supplemental Status
Report("Def.'s Suppl. StatUsat 45 (reportingthatthe SEG investigation is still active and
arguirg that it therefores still properly wihholding the subject documents under Exemption

7(A)). Each of the remainingxemptiors will be addressed in turn, along with the records

! Despite its inclusion on this list, according to the Second Reviaadhnindex, the defendant has

produceddocument 66 in full. SeeDef.'s Mot. Recons., Ex. 15 (Second Revigadighnindex) at 31.

8 Documents 4, 10, 20, 21, 23, 24, and 58 were withheld only in part and pursuant Exéyription 6.See
Def.'s Mot. Recons., Ex. 15 (Second Revised Vaugtiexhat 2, 4, 8.0, and 27. After reviewing the Second
Revisedvaughnindex, the Court now concludes that the defendant need not disclosatéé@l redacted from
these documents, as the Second Revised Vaughn Index reveals that the sedawstish of names and contact
information,see, ., id., Ex. 15 (Second Revised Vaughn Index) at 4 (explaining that "[t{jhe namedeatidling
information of [SEC employees] and a personal cell phone number haveedeeted"). Such redactions are
consistent vth the Court's earlier opinion in this case, which held "that the nanike ofdividuals involved in the
investigations [and] their contact information may be withheld fivapy reasons.” Sept. 22 Mem. Op. at 37.

10



identifiedin the defendarg'Second Revisedaughnindexandthe exemptions invokeas the
basis for their nonproduction.

1. Exemption 8

Exemption 5 of the FOIA provides thanter-agency or intra-agency memorand[a] or
letters which would not be available by law to a party other than an agencyatditigvith the
agency are not subject to disclosure under the FOIA. 5 U.S.C. § 552(W)(Bee traditional
evidentiary andliscovery privileges arencompassed by Exemption 5: (1) the deliberative
process privilege; (2) the attorney-client privilege; and (3) the attorog§pvoduct privilege.

NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 148-49 (19¥&astal States Gas Corp. v. Dep

of Energy, 617 F.2d 854, 862-66 (D.C. Cir. 1980). The defendant continues to rely on all three
of thesecomponents of Exemption 5 to witHdalmost all of the records in i&cond Revised
Vaughnindex. The Counwill againevaluaten turneach privilegeasserted
a. Deliberative Process Privilege
"To qualify under Exemption 5 [based the deliberative processivilege], adocument
must . . . be a direct part of the deliberative process in that it makes recommendations or
expresses opinions on legal or policy matters. A document that does nothing more thian expl

an existing policy cannot be considered deliberative." Pub. Citizen, Inc. v. Offitgnof. &

Budget 598 F.3d 865, 876 (D.C. Cir. 2010Pub.Citizen II") (citation and internal quotation

marks omitted). The Court previously fouthétthe defendant did not make the necessary
showing to justify that its withholdingsere within the protective realm in which deliberative
discussiongire accordedafe havenSept. 22 Mem. Op. at 22. Moreover, S8IeCs prior

invocationof the deliberative process privilefeompletely lack[ed] any detail regkng any

° In light of the Court's prior opinion in this case and the extent of the Coistssdion of Exemption 5 in

that opinionseeSept. 22 Mem. Op. at 181, the Court will not repeat that discussion here.

11



particular recorénd d[id] nothing more than geradly state that Exemption 5 [wasdtisfied"
Id. Furthermore, @ither the defendastdeclarations nor its description in RRevisedvaughn
Index statedspecifically why the wholesale redaction of these recordsisanted. 1d. at 24.
The Courthereforeorderedthat the SEC redact and disclose the recasdsstructed Id.

The SEGs withholding Documents 1-3, 11, 13, 14, 22, 25-28, 29, 32, 33-35, 37-46, 48,
49, 52-57, 59-60, 61 . . ., 62-64, 69, 71, and 78@bectivelythe "DP documents”) on the
ground that they are protected from disclosure utiedeliberative process privileg® See
Def.'s Mot. Recons. at 3. The defendant points to the Second Re¥aisghnindexand the
Second SupplementBleclaraton of Nancy Ellen Tyler as evidence that thecumentselate to
"several disciplinary proceedings and contain or reflect the internal delimsrafi SEC
management . . . on potential disciplinary actiorid."at 4. And the defendantnaintainghat
the"Second Revisedaughnindex explains the deliberative nature of eachdoBument.”Id.

Theplaintiff, on the other handyrgues thathe"SECs newly submitted materials are
scarcely more informative than those already held insufficient by the.Cé&Urs Opp'n Mot.
Reconsat 6. Accordingly,teplaintiff also asserts that the Second Reviadghnindex 'Is
not more informative[,] anfit] still asserts in conclusory fashion that the documents contain
predecisional deliberatiorisld.

With regard to the documentgthheld under the deliberate process privilege, the Court
agrees with the plaintiff thagéxcept forDocuments 11, 42, 45, and &2fficient new facthave

not been presented for the Courtdweiseits previous decision that ti&=C"must redact and

10 With the exception of Documents 29 and 61, which the SEC has withhelchqudytj all of these

documents are being withheld in full. The Court notes, howeverthibia is a discrepancy between the defendant's
motion for reconsideration, which seems to indicate that Documengemiz Wwithheld in part, and the Second
Revisedvaughnindex, which indicates that Document 3 has been withheld in3déDef.'s Mot. Recons. at 3;

id., Ex. 15 (Second Revis&thughnindex) at 2.

12



disclose these records in the manner indicated.” Sept. 22 Mem. Op. at 24. For example,
concerning Document 59, the Second Revised Vauglexonly adds the phraseagflec{s]
predecisional deliberatiorisnvithout providinganyof thereasoning behind that assertiddef.'s
Mot. Recons., Ex. 15 (Second Revid&lighnindex) at 28. While the information concerning
many of thedocumentss expandedn the Second Revisathughnindexthan the Revised
Vaughnindex, it does not provide much insight into the presiecal deliberationasserted For
instancethe new document description fdocument56 merelyadds that the exail chain is
about "predecisional deliberations on procedures for drafting a memorandum proposing
discipline’ 1d. at 27. However, this type of description appears to do nothing more than

"explain an existing policy which "cannot be considered deliberative," PQltizenl|l, 598 F.3d

at876, and most certainly does mibéntify theparticular documerdas'candidor personal in
nature; Sept. 22 Mem. Op. at 23.

Thenewly submitted declarations also do not aid in determwimgtherprotectionis
warrantedunder the deliberative process privilege because they speagiar@yally about the
documents and thesseted deliberativeprocess involvedather tharaddressing the documents
individually andexplaining how they furthered deliberation on a particular legal or policy matter
by making a recommendation or expressing an opingeeDef.'s Mot. Recons., Ex. 19
(Second Supplemental Declaration of Nancy Ellen Tyler ("2d Suppl. Tyler D&EB” The
declaration of Nancy Ellen Tyler statimat when deciding whether to take disciplinary action
"SEC management, OHR staff, and SEC attorneys consider a variety sfirrduding whether
the conduct at issue warrants discipline, what discipline is appropriate . . . and how toantple
the decisions."ld., Ex. 19 (2d. Suppl. Tyler Decl.) Y 5However, he declaration provides no

specificsregardinghedisciplinary discussionseferencedn these documents, and without

13



something more, the Court cannl@terminevhetherthe defendant is correct to withhold slee
documents pursuant to the deliberative process privilege.

The Court now, however, findeat sufficient ew details have begirovided to exempt
Documents 11, 42, 45, and 62 from discloswetating'specifically why the wholesale
redaction of these records is warrariteddthatthe deliberativeliscussionseferenced in these
documentsvere"candid or personal in nature." Sept. 22 Mem. Op. at 23, 24. The Second
Revisedvaughnindex now identifies Document Bk an anail from"an HR staff person to an
OGC attorney . . . transmitting for OGC review and legal adadraft of a[n 87page]
memorandum,Def.'s Mot. Recons., Ex. 15 (Second ReviSadighnindex) at 5 rather than
simply stating that it is part of an internair&il chain and claiming it contains pdecisional
deliberations, Def.'s Mem., Ex. 9 (Revised Vaugidex) at 2 The description of Document 62
similarly provides enhanced detaih the nature of the mail and references a 4f&ge draft
memorandum, attached to the e-mail, "proposing employee disciploheEx. 15 (Second
Revisedvaughnindex) at 30. The entry f@ocumentd2 desdbes ane-mail chainthat
contains an original e-mail from an HR supervisor "seeking advice on how to haadieatt
misconduct,'alongwith requests for review by attorneys and what discipline may be
appropriate.ld., Ex. 15 (Second Revis&hughnindeX at 19. Tle Second Revisédaughn
Indexspecifically describetor the Court the SEC employees involved indi&berative
process reflectenh thee-mail chain and the nature of théiscussions, rather than simply
statingthat the parties arsending and commenting” on a report without specifying why those
comments cannot be redactegieeid., Ex. 15 (Second Revis&hughnindex)at 1 (describing
Document 1).Documenté5alsoprovidesthelevel of specificity indicative of predecisional

deliberatims,describing th&locuments a'[d]raft of memorandum tfan] SEC employee from

14



SEC supervisor . [,] recommending discipline ¢the] employee . . . .dndi]nclud[ing]
handwritten comments lfg] HR staff personi. Id., Ex. 15 (Second Revis&hughnindex)at
21. Thus, Documents 11, 42, 45, and 62 are the only docufoentsichthe SEC has met its
burden for withholding the documents under Exemption 5 basdtkeareliberave process
privilege.
b. Attorney Work Product
"The workproduct doctrie shields materials 'prepared in anticipation of litigation or for

trial by or for another party or by or for that other party's represeatati. ."Judicial Watch,

Inc. v. Dep't of Justice, 432 F.3d 366, 369 (D.C. Cir. 2005) (quoting Fed. R. @&(H(3)).
Records prepared by attorneys "in the ordinary course of business or for othtegyatiom

purposes"” are not protected by Exemptiorirbre Sealed Casé46 F.3d 881, 887 (D.C. Cir.

1998). The Court previously found that the SEC had not provided sufficient detail to establish
"that all of the communications were created with litigation in mir®ept. 22 Mem. Op. at 30.
The Court therefore held that the SEC needed to "submit additional evidence thethestahat

all of the communications were created with litigation in minid." And to meet its burden for
withholding information under Exemption 5, the SEC needed to show that the lawyers "had a
subjective belief that litigation was a real possibility, and that belief must have ljeetively

reasonable." In re Sealed Cat46 F.3d at 884.

The defendant contends that the declaration of David Pinansky now addresses all of the
documents withheld as work product documents other than Documents 49-51, 65, and 72, while
the Second Revisadaughnindex "explains the role of an attorney in the creation of each
document withheld as work [] product.” Def.'s Mot. Recons. at 4-5; id., Ex. 20 (2d. Suppl.

Pinansky Decl.). The defendant also presents the declaration of Lesli@Nykdrich t asserts
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shows that the "[t]he text of [these] documents . . . contain the discussions amongo8tEysatt
about the handling of ongoing litigation in [SEC] enforcement actions." DebtsRé&cons. at
4-5; id., Ex. 21 (Declaration of Leslie Wharton ("Wharton Decl.")) 1 3.

The plaintiff maintainghatthe Pinansky declaration shows that the documents discuss a
disciplinary matter thatouldresult in administrativer "possible futurditigation" and that this
does not qualify the documents as having been prepared for the "prospect afitigat.'s
Opp'n Mot. Recons. at 7 (emphasis omitted). The plaintiff takes issue with Pisastakgment
thathe"'specifically considerédinidentified issues that were 'relevant to possiileae
litigation,™ id. (quoting Def.'s Mot. Recons., Ex. 20 (2d. Suppl. Pinansky Decl.)), arguing instead
that "the record as a whole suggests that the contested documents were simpgdadornttpe!
ordinary course of business of discipliniaig employeé. Pl.'s Opp'n Mt. Recons. at 7 (citing

In re Sealed Cas&46 F.3d at 884, 887). Additionally, the plaintiff asserts Tiysdr's

declaration shows that "attorneys are consulted and memoranda drafted evetigatien is
not anticipated which further suggests thtitese'arethe type [of documents] preparedtine
ordinary course of disciplining employees.” Pl.'s Opp'n Mot. Recons. at 7.

The Court now agrees with the defendant that Documents 11, 13, 25-29, 31-37, 39, 41-
44, 53-55, 57, and 59-63 may be withheld pursuant to the attorney work-product prong of
Exemption 5. The initial declaration of David Pinansky stated only "that idigatas possible
and that [the SEC] needed to prepare for that situation.” Def.'s Mem., Ex. 4 (PiDacsRyf
10. Thesecond supplemental declaration of David Pinans#tglressg all documents withheld
under the work-product privilege other thaaddments 4%1, 65, and 7, states that the matter in
guestion "could result in discipline . [and] OGC attorneys are regularly adkto provide legal

advice to HR staff on such matters because they are the ones that are mdst dlit in
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litigation." Def.'s Mot. Recons., Ex. 20 (2d. Suppl. Pinansky Decl.) § 4. This matter was one he
"believed could result in either administrative or court litigation because thevasaf
considering discipline that would have a significant impact on the employee, andallogesm
did not agree with management's view of the events at isgieEx. 20 (2d. Suppl. Pinansky
Decl.) § 4. Moreover, the declaration makes clear that "[i]n fact, the matteradve @wto
litigation." 1d., Ex. 20 (2d. Suppl. Pinansky Decl.) 1 4. Thus, while the Court previously
recognizedhat the defendant is not "compel[led] . . . to demonstrate that litigatiomlly
resulted from this personnel dispute,” Sept. 22 Mem. Op. at 31, the fact that the dispute did
culminate in litigation vindicates Mr. Pinansky's "'subjective belief that litigation weala
possibility," and shows thatthat belief [was] objeovely reasonable,™ id. (quotinig re Sealed
Case 146 F.3d at 884). The Court's previgusxpressedoncern regardinthe application of
Exemption 5 andhe objective reasonableness of the defendant's beliditidpation was a real
possibility,seeSept. 22 Mem. Op. at 31 ("There are any number of tasks that an attorney could
undertake on behalf of or communications that an attorney could have with the tesoarces
component of an agencylikely even in the [contexif an employee's terminatierthat never
trigger the attorney work-product protection because litigation was not objgceasonable."),
is now allayed as it islear that such concerns were indeed reasondliie.defendant is
therefore justified in withholding Documents 11, 13, 25-29, 31-37, 39, 41-44, 53-55, 57, and 59-
63 pursuant to Exemption 5 of the FOIA, as they are protected by the attorney aauktpr
privilege.

Unlike the Second Supplemental Pinansky Declaration, however, the Wharton
declaration adds nothing to the wgrkaduct privilege analysis, as it only states that "[i]t is clear

from the text of [Documents 49-51, 65, and 72] that they contain discussions among SEC
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attorneys about the handling of ongoing litigation in Commission enforcement actidefss
Mot. for Recons., Ex. 21 (Wharton Decl.) 1 3. Likewise, the descriptions of these documents
the Second Revisadaughnindex remain conclusonSee, e.g.id., Ex. 15 (Second Revised
Vaughn Index) at 31 ("This is protected work product from an enforcement action. .huy, T
the Wharton Declaration does not provide any more detail supporting the applicHLiti¢
work-product privilege to Documents 49-51, 65, and 72 than originally provided when the Court
rendered its prior decision on September 22, 2010.
c. AttorneyClient Privilege

"To invokethe[attorneyelient] privilege, an agency must demonstrate that the
documents it seeks to withhold (1) involeenfidential communicationisetween an attorney
and hisclient and (2) relate t@a legal matter for which the client has sougitafessional

advice'" Judicial Watch, Inc. v. U.S. Postal Serv., 297 F. Supp. 2d 252, 267 (D.D.C. 2004)

(quoting_Mead Data Cent., Inc. v. Degf the Air Force 566 F.2d 242, 252 (D.C. Cir. 1977)).

Here, he SEGCs initial filings and supporting declarations offered ordgriclusory assertions
and blanket affirmations." Sept. 22 Mem. Op. at Bdrthermore,ite Court previouslpeld tat
the SEC failed to address whether the communications Veam®ilatedno further than among
those members of the organization vjivere] authorized to speak or act for the organization in

relation to the subject matter of the communicatidd. (citing Coastal StateGas Corp. v.

Dept of Energy, 617 F.2d 854, 863Essetially, the Courtrequired'more proof thathe

privilege applies ifthe SEC]desires to shield these records . . . based on an assertion of the
attorneyelient privilege” Sept. 22 Mem. Ot 28.
The SEC continues to withhold Documents 11, 13, 25, 26, 35, 37, 39, 41-44, 53, 55, 57,

59, and 63 pursuant to the attorney client privilege. Def.'s Mot. Recons. at 5. It nevemelie
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the Second Supplemental Declarations of David PinanskyNamtyEllen Tyler agproof that

the communications contained in these documeats confidentiglandthatthe SEC was
"reasonably careful to keep this information confidential and prot§fcted] disclosure, and the
.. . documentare[therefore]protected by the attornegfient privilege' 1d. at 6.

Theplaintiff maintainsthat the new declarations dreo different" in that they continue
to provide "nothing more than conclusory assertions and blanket affirmations." Pldsu@pp
Reconsat 8. Specifically,he plaintiff takes issue with the fatttat"[n]o detail is given on
particulardocumentsnor is an attempt made to show that all communicatiefiscted in or
related tbthedocumentsvere confidential. Id.

The declarations submitted by the defendant answer whether the communicatens we
"circulated no further than among those members of the organizatiojwehe] authorized to
speak or act for the organization in relation to the subject matter of the comnauniic&ept.

22 Mem. Opat 27(internal quotation marks omittedYhe Second SupginentaDeclarations

of Tyler and Pinanskglearly state that all participants were expected to keep information
confidential, that they preserved the confidentiality of the documents, and th&Gha<® has a
policy of keeping confidential all commurations involving employee discipline. Def.'s Mot.
Recons.Ex. 19 (2d. SupplTyler Decl.)Y 4 id., Ex. 20 (Second Supplemental Declaration of
David M. Pinansky ("2d. Suppl. Pinansky Declf)% Pinansky states thato oneelse
disclosed the[] communications outside of th[e] group” and information about stglidescs
only provided "to staff responsible for imposing the discipline, namely managées of t
employee, those providing advice or assistance regarding the disciplite] supervisorof
those persons.Id., Ex. 20 (2d. SuppPinansky Decl) § 5. These declarati®demonstrate that

confidentiality was expected in the handling of these communications, and that Ghe/&E

19



reasonably careful to keep this confidential informatiartgmted from general disclosute.
Sept. 22 Mem. Op. at 27 (quotitmpastal State$17 F.3d at 863). lle SEC has thereforeet
its burden tqustify withholdingthedocumentst has identifiecdbased onhe AttorneyClient
privilege ™

2. Exemption &

The SECcontinues taely on Exemfpion 6 towithhold, in whole or in partall of the
documentdistedin the Second RvisedVaughnindex. Def.'s Mot. Recons. at 7. Exemption 6
of the FOIA permits the government to withhold "personnel and medicahfitesimilar files
the disclosure of which would constitute a clearly unwarranted invasion of perseaaypr5

U.S.C. § 552(b)(6)seeDep't of State WVash. Post Co., 456 U.S. 5388 (U.S. 1982)

("Exemption 6 permits the withholding of information only when two requirements haxe bee
[satisfied] first, the information must be contained in personnel, medicainaitar files, and
second, the information must be of such a nature that its disclosure would constiartya cl
unwarranted invasion of personal privagy.To determine whether documents can be withheld

pursuant to Exemption 6 the Court must "balance the ‘individual's right of privacy'tabains

1 The defendant's motion for reconsideration, the plaintiff's oppaoditi the motion, and the defemd's

reply in support of the motion all focus only on the confidentiality of traraunications at issuseeDef.'s Mot. at
Recons. at#; Pl.'s Opp'n Mot. Recons. at 8; Def.'s Reply at 3, presumably becausestieryjof whether the
communications lindeed been kept confidential anchored the Court's prior analysis dfewtiet defendant

could rightfully assert the attornajient privilege to withhold these documents. As noted in both the Segt&ab
2010 Memorandum Opinion and earlier in thiemorandum Opinion, however, there are two elements that must be
satisfied for the attorneglient privilege to apply.Seesupraat 18. While a lengthier analysis of the second prong
of this privilege would perhaps be necessary for the Court to corsllsietermine that the defendant has properly
invoked the attorneglient privilege component of Exemption 5 to withhold the documents &, i8s8 analysis is
now unnecessary in light of the Court's conclusion that the attoroekyproduct privilege potects from disclosure
these same documentSeesupraat 17;Coleman v. Lappin607 F. Supp. 2d 15, 23 (D.D.C. 2009) (observing that
"[i]f the Court determines that information properly is withheld uratex exemption, it need not determine whether
anotter exemption applies to that same information") (cignmon v. Dep't of Justic®80 F.2d 782, 785 (D.C. Cir.
1992)).

12 In light of the prior opinion issued by the Court in this case and the extahic¢h that decision discussed

Exemption 6, lhe Court will not repeat again here an extensive discussion of the legidrskis applicable to
Exemption 6.SeeSept. 22 Mem. Op. at 337.
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basic policy of opening 'agency action to the light of public scrutidep't of Stater. Ray, 502

U.S.164, 175 (1991) (quoting Dep't of the Air Force v. Rose, 425 U.S. 352, 372)1976)

The Court previouslyconcluded thatthe public has some interest in knowing whether
the defendant will take action if one if its employees utilize[s] his position to purportedly
further private interests or harass private citizer@ept. 22Mem. Op. at 35. As the Court
recognizedDocuments 1-77 are personmelated and their contedbes implicatesubstantial
privacy concerns as the subjecof the investigationld. at36. However, he Courtwas unable
to conductthe requirealancing analysiwith only the vague ass&ons provided by the
defendant ands mere speculatiothat disclosure could amount to an invasion of privddy.

In its Motion forReconsideratigrthe defendant argues that there is not a sufficient
public interest in disclosure becausiee'employe@bout whom [tk plaintiff seek$ information
had no connection to thevestigationof or litigation against [the plaiiif]." Def.'s Mot.
Reconsat 8. The defendant also contends that "motteddocuments withheld under
Exemption 6 do not pertain to a decision whether to take disciplinary action as a résailt of
Cuban e[4nails' and"[o]nly [D]ocuments 1-6 and 47 pertain to the decision regarding discipline
for the Cuban e[+hails!" 1d. Therefore, the defendant concludes that the only docunvéhts
identifiablepublic interests arBocuments 1-6 and 474d. And, regarding Documents 1-6 and
47,the defendant argues that fhablic has no interest in the nawfethe disciplinedndividual
andthatredaction would niosuffice to protecthe individual'sdentity from an unwarranted
invasion of his or heprivacy interests|d. at 89.

The plaintiff in turn renews his previous argument thatttails of the'disciplining of a
public servant who sent vitriolic efdails to a private citizen from a governmept malil

address during work hours, regardless of whether he also participated in thigatieesof the
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citizen' sheds light on government action ahdre is gublic interest in such informatiorl.'s
Opp'n Mot. Reconsat 4. The plaintiffreiterates thahe SECneed onlyto redacthe personal
information rather thawithholdthe sixtysevendocuments itheir entirety especially when it
has not providedthe Court [any] basis to assess the SKOsition"thatdisclosure othe
documents would constitute a clearly unwarranted invasion of privdcgt 5.

The only new or additionahformation offeredto support the defendasithotion for
reconsideratioms found in the declaration of Robert B. Kaplammereinthe declarant stateisat
theemployean question did not participate in the Commisslsmnvestigation and had no role
in thereview, recommendation, ditigation of this case . .[, nor any direct or indirect
supervisory relationshipr rolewith anyone working on thievestigation" Def.'s Mot. Recons.,
Ex. 12 (Declaration of Robert B. Kapletid The Kaplan Declaration notvastanding, the
Court again finds the Second Revid&lighnindex severely lacking ithedetailneeded to
undertake the required balancing. While the ReW&aahhnindex previously stateithat
documents withheld under Exemption 6 were "withheldhair] entirety to protect personal
privacy interegtin personnel mattersthe Second Revisedaughnindex adds only thahe
documentsvere

withheld in [their] entirety to protect personal privacy interests of an employee

subject to potential discipline amaf SEC staff involved in deciding on the

discipline. Redacting identifying information alone is not sufficient because
information already available tfthe] plaintiff and/or [the] public would allow

[the] plaintiff and others to identify the employeéfact to discipline.

SeeDef.'s Mem., Ex. 9 (Revisedaughnindex) at 1 (description @ocumentl); Def.'s Mot.
Recons.Ex. 15 (Second Revis&thughnindex) at 1 (description @ocumentl). This

languages applied throughout the Second Revis&dighm Indexto justify thewithholding of

all documents withheld under Exemption/&nd again such language is nothing more ttzan
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"conclusorystatemeritdevoid of anyspecific reasons why the names in doeuments and other
identifying informationcannot le redactedo adequatelyrotect the privacy interest about which
the defendant is concerned. Moreover, this new informé&itsto address the Couwstiinding
thatthe"public interest favors disclosure of some parts of the recordsiansweras towhy
partial redaction is inadequat&ept. 22 Mem. Op. at 35-3@herefore, the Counnust findthat
the defendant hasot presentedufficient new fact$o warrantreconsideation of the Court's

prior decision that the defenddrdsnotsatisfiedits burden for withholdinghe subject
documentsn their entiretyunder Exemption 6.

3. Exemption 7(CY

Exemption 7(C) is designed to protect the personal privacy interests of individond na
or identified in "records or information compiled for law enforcement purposethe extent
that the disclosuref those record&ould reasonably be expected to constitute an unwarranted
invasion of personal privacy." 5 U.S.C. 8§ 552(b)(7)(T9.determine whether an agency's
withholding is proper under this exemption, an individual's right to privacy must beegleigh

against the public's right to disclosure. Sussman v. U.S. Marshals Serv., 494 F.3d 1106, 1115

(D.C. Cir. 2007) (citing Davis v. Deof Justice 968 F.2d 1276, 1281 (D.C. Cir. 1992))he

Court previously found that treefendant hadot justifiedits withholdingof thedocumentst
asserts are subject to this exemptama that "[n]othing inthe defendans proffer assied] the
Court in assessinghy redacting the names and otldEntifying charateristics of the persons

involved in the OIG investigations [would] not adequately protect the privacy irdertestiake, a

13 Again, in light of the Court's prior decision in this case and the extavtiitd that decision discussed

Exemption 7, the Court will not here repeat the exhaustive discussionlefiiestandards applicable to Exemption
7. SeeSept. 22 Mem. Op. at 4.
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finding that the Court must be able to make to sanction a complete withholding." Septn22 Me
Op.at 44.

The defendant continues to withhold Documents 9 and 1i6-tt&ir entirety and8-80
in part pursuant to Exemption 7(Cipef.'sMot. Recons. at 9. The defendant contends that
"[D]ocuments 9 and 16-18 .weregathered foalaw enforcement matter conducted by the
SECs[OIG] where an employee was a subject of the investigatitsh.&t 10. The defendant
believes'[i] t is clear fromthe faceof thedocumentghat they are from a®IG investigatioh
andtherefore,'disclosing them would invadbe employeés privacy by idlicatingwhat the OIG
was investigating. 1d.

The plaintiffcontendghathis argumentoncerning Exemption &lsosupport his
argumentegardingexemption 7(C). PI's Opp'n Mot. Recons. at 1 WT{ith respect to
[Exemption] 7(C), [the plaintiff] will rely on the arguments in this Opposition regarding
Exemption 6 . . . and dhis] previous briefs). Thus,the plaintiff positsthat the defendant has
not establishedhatdisclosure othecontested documents would constitute an unwarranted
invasion @ personal privacy.

The defendant has previously produced to the plaintiff Documer® #8redacted
form, with the only redacted information being "names and personally idergifrdbrmation.”
October 20, 2010 Status Report § 17. The defendanasssavtssomewhat crypticallythat
"there is no issue as to the propriety of withholdithg] personal identifying information™ in
Documents 78-80, Def.'s Mot. Recons. at 10, and the plaintiff's opposition d@ekiregshis
representationr these documents. Considerthg defendant'sontention and thplaintiff's
silence regarding Documents 88; the Court assumes that the plaintiff is not challenging the

redaction of Documents 780.
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As to Documents 9 and 16-18, however, the Court agais timeldefendalst Second
Revisedvaughnindexinadequate For examplethe description of Bcument9 in the Second
Revisedvaughnindexonly adds the dates of thengil chainand thathis document "contains
the names of the SEC employees at issue an8HC supervisors and HR employees deciding
[a] discip[linary matter]' Def.'s Mot. Recons., Ex. 15 (Second Revised Vaugtex)at 4.

With regard to the basis for invokingc&mption7(C), the Second Revisataughnindexstates
that"[t]his €-] mail waswithheld in its entirety [because] . [r]ledacting identifying information
alone is nosufficient becausaformation already available fthe] plaintiff and/or the public
would allow[the] plaintiff and others to identify the employee subject toigis®." Id. The
earlier Revise/aughnindexstatedthatthe documentvas”[w]ithheld in its entirety to protect
personal privacy interests in personnel matters." Def.'s Mem., Ex. 9 (Rg\@gghnindex) at
2. The information regarding Documents 16hi&he most receifaughnindexis nearly
identical indescribing the basis ftihewithholding under Eemption7(C). The Court
previously stated that the "identities of the subject of the investigation andrkiobed in the
investigative process [are] not nearly as significant as the actions (ohémekf) taken by the
defendant." Sept. 22 Mem. Op. at 43. However, the Court emphasized it needed tokyow "
redacting the names and any other identifying characteristics pétkens . . . [would] not
adequately protect the privacy interests at stala.at 44.

The Court again must find that it cannot with confidence conclude that redaction is
insufficient when the only reason supplied by the defendant is that infornaseaialy available
to the plaintiff orthe generapublic would allow identification of the employee in question. The
Court previously emphasized the public intetbat existdn the disclosure adhesedocuments

due to the &xtensive media attentivthe plaintiff's SEC natters have receivedndthe Court
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still needs more detail thavhat has been provided. Althougthcameraeview is certainly not
the Court's preferred manner of handling FOIA cases, the Court would remindahdatgfthat
suchreviewis availdle if, as the defendambntendsit cannot provide any further explanation
without disclosing protected informatioseeDef.'sReplyat 5.

4. Exemption 3(A)

In its motion for reconsideration the defendant now, for the first time, raisespiire
3(A) of the FOIA, in conjunction with 31 U.S.C. § 5319, as a basis for withholding Documents
50 and 51, which contain suspicious activity reports. Def.'s Mot. Recons. at 6.

TheDistrict of ColumbiaCircuit has heldhat a party's reliance onF®OIA exemptions
waivedand cannot be asserted on app@snthe party fails to raise the exemption in the
district court thusdenyingthe district courthe opportunity to address the applicability of the

exemption in the first instanceMaydak v. Dep'of Justice 218 F.3d 760, 767-79 (D.C. Cir.

2000). Another member of this Cotmdsrefused tgermitthegovernmento raise a new
exemption the presidential communications privilege, on a Motion for Reconsideration under

Rule 60(b)aftersummaryjudgment had beerrgnted Judicial Watch, Inc. v. Dep't of Energy,

319 F. Supp. 2d 32, 35 (D.D.C 20@E&yiedman, J.) Inthat casethe governmentfdil[ed] to
raise the presidential communications privilege prior taberts ruling on all of the partiés
motions forsummary judgmettand "offer[ed] no explanation for its failure to raise [the

exemption]: Id. at 34. On the other hand,\ivilliams v. FBI, No. 91€v-1054, 1997 WL

198109 (D.D.CApr. 16, 1997), anothenember othis Courtallowed the redawin of
documents in conjunction with a motion feconsideratiotnased on FOIA Exemption 7(E)
even though the government Haded toraise theexemptionduring thesummary judgment

process Id. In Williams, the Federal Bureau of Investigation ("FBI") filed both aasbf
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appeal and a motion for reconsideratadter receivingvhat it viewed as an unfavorable ruling
from the district courtld. at *1. The court of appeals held its proceedings in abeyance pending
the outcome of the motion for reconsideration, buptaatiff nonethelesarguedo the district
courtthat the FBshould be estopped from invoking the exemphenausehe notice of appeal

had beerfiled. Id. at *1-2. In resolving that argument, the districiuct examined Washington

Post Co. vU.S.Dep't of Health& Human Services, 795 F.2d 205, 208 (D.C. Cir. 1986), in

which the Circuit "held that an agency may not raise additional [FOIA] exengptin remand
[to the district courthfter appeal."Williams, 1997 WL 198109 at *2But theWilliams court

then questioned whether "the rule Wdshington Po${wals applicabldt] here, where the

additional exemption was raised on a motion for reconsideratldn.The ®@urt concludedhat
"the policymilitating against piecemeal legislatipma]s less weighty where the district court
proceedings [were] ngtetcomplete: 1d. Thecourt also pointed out that even if the
government were estopped from raising an exemption in conjunction with a motion for
reconsideration'there is no rule that prdits the district courtsua sponte[,] from applying the
law in order to achieve a just resultd.

Exemption 8A) protectsfrom disclosure documentspecifically exempted from
disclosure by statute (other than section 552b of this title), if thattst. . . requires that the
matters bevithheld from the public in such a manner as to leave no discretion on the issue." 5
U.S.C. 8§ 552(b)(3). "[Congress] provided that only explicit nondisclosure statutesitieatoe
a congressional determinatidrat certain materials ought to be kept in confidence will be

sufficient to qualify under the exemption." Irons & Sears v. Dann, 606 F.2d 1215, 1220 (D.C.

Cir. 1979).
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TheBank Secrecy Acthe law on which the defendant now bases its Exemption
3 withholding, permits the Secretary of the Treasury to require financial institutions to
report suspicious transactioriglhe Secretary may require any financial institution, and
any director, officer, employee, or agent of any financial institution, to trepgr
suspicious transaction relevant to a possible violation of law or regulafi@1"U.S.C.

8§ 5318(g)(1) (2006). Another provision of the Bank Secrecy rkeids

The Secretary of the Treasury shall make information in a report filed under thi
subchapteravailable to an agency, including any State financial institutions
supervisory agency, United States intelligence agency orregplfatory
organization registered with the Securities and Exchange Commission or the
Commodity Futures Trading Commission, upon request of the head of the agency
or organization. The report shall be available for a purpose that is consistent wit
this subchapter. The Secretary may only require reports on the use of such
information by any State financial institutions supervisaggncy for other than
supervisory purposes or by United States intelligence agencies. Howesgoyta r

and records of reports are exempt from disclosure under section 552 of title 5.

31 U.S.C. §5319. This provision of the Bank Secrecy Act expliot#ynptssuspicious activity

reports from disclosure undégre FOIA. SeeSciba v. Bd. of Governors of the Fed. Reserve Sys.,

No. 04€v-1011, 2005 WL 3201206, at *6 (D.D.C. Nov. 4, 2005) (Walton, J.) (treating 31 U.S.C.
85319 as providing absolute protection from disclosure).

As noted above, the defendant now raises Exemption 3(A) of the FOdénjunction
with 31 U.S.C. § 5319, as a basis for withholding Documents 50 and 51, which contain

suspicious activity reports. The proceedimghis caseare notyet complete as evidengdadr

14 The stated purpose for enacting the Bank Secrecy Act was to "to require egrtats or recordahere

they have a high degree of usefulness in criminal, tax, or regulatory gatests or proceedings, or in the conduct
of intelligence or counterintelligence activities, including analysiprotect against international terrorism,"” 31
U.S.C. 5311and to achieve this objective it also requires financial institutions to file tihes of reports, in
addition to suspicious activity reportSee31 U.S.C. § 5314 (Records and Reports on Foreign Financial Agency
Transactions); 31 U.S.C. § 5315 (Raparn Foreign Currency Transactions); 31 U.S.C. § 5316 (Reports on
Exporting and Importing Monetary Instruments).
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examplepy the Court's consideration of the defendant's Rule 54 motion. The Court also notes
that theplaintiff, in his opposition, had an opportunity to respond to the defendace'st
invocationof Exemption 3 In other words, the exemption was not only raised before this Court
prior tothe commencement of amyppellate proceedings, but was also argued and addressed by
both parties in this CourtPl.'s Opp'n Mot. Reconat 310. Moreover,he Court cannot

overlookthe importanceof protecting information in theuspicious activity reportespecially

when it is explicit in the statute that the information should not be discl&seScibg 2005

WL 3201206, at *5 ("Exemption 3(A) is, as Congress intended it to be, an exception to the

policy of broad disclosure."Linn v. U.S. Dep't of Justice, No. 921406, 1995 WL 631847, at

*30 (D.D.C. Aug. 22, 1995)'The absolute language séction 531®liminates any possibility
of agency discretion . . . . [T]he provision satisfies the requirement of Exemptione3 tha
statutorily mandated privilege must either leave no discretion to the ageestablish
particular criteria for withholding) In accordance with the requirements of Exemption 3(A),
section 5319 is a separate statute from the FOIA that d@kpfioohibits disclosure under the
FOIA. SeeScibg 2005 WL 3201206, at *6 (holding Exemption 3(A) justifies nondisclosure of
suspicious activity reports Thus, the Court finds that the defendant has not waaisthg
Exemption 3(A), andurtherfinds that the exemptioprohibits disclosure of Documents 50 and
51,astheywere created by financial institution andontaineither a report or a record of
reports.
[11. CONCLUSION
For the foregoing reasons, the Court finds the defersddation for Reconsideration

must be granted in part and denied in parBpecifically, the Court finds that the defendant’

15 The Court will contemporaneously issue an Order consistenthigviemorandum Opinion.
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sarch for records responsive tat€gory 7 was adequate; howevsrcausehe defendant has
provided no new informatiotnat materially supgiments what was provided earliegarding
Categories 1112, and 13 of Request Letteeyidence of the sufficiency of these searches
remairs inadequate Further searches for these three categofied®cumentsnust therefore be
conducted by the defendant. The Calsbconcludeshatthe defendant hasow satisfiedts
burdenof establishing thabocuments 11, 13, 25-29, 31-37, 39, 41-45, 50, 51, 53-55, 57, and
59-63are exempt from disclosune whole, and, furthermore, that the defendant need not
disclose any of the material that has been redactedDasuments 7&80. Finally, the Court

finds that the defendant has still not provided adequate justification for not disdusingents

1-3, 5-9, 12, 14-19, 230, 38, 40, 46-49, 52, 56, 64, 65, and 67-77. Accordingly, in responding
to this opinion and clarifying its reliance on any of the FOIA's exemptions, thedeft must
provide additional explanatisrwith sufficient deta# so as to enable the Court to assess whether
the exemptions are beipgoperly assertedOtherwise, these documents must be provided to the
plaintiff.

REGGIEB. WALTON
United States District Judge
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