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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

RHONDA N. BAIRD, prose )
)

Plaintiff, )

)

V. )

) Civil Action No. 09-1091 (ESH)

JOSHUA GOTBAUM, Director, )
Pension Benefit Guarantee Corporation, )
Defendant. )

)

MEMORANDUM OPINION

Plaintiff Rhonda Baird sued her employ#re Pension Benefit Guaranty Corporation
(“PBGC” or “the Agency”), claiming discriminieon on the basis of heace and sex, retaliation
for engaging in protected activity, and a retaliatory hostile work environment in violation of Title
VIl of the Civil Rights Act of 1964, 42 U.S.C. § 2008eseq On October 13, 2010, this Court
granted defendant’s motion to dismiss all caur®n December 13, 201the Court of Appeals
affirmed in part and vacated in part thding and remanded a single claim—retaliatory hostile
work environment—for further consideratioBefendant has moved to dismiss this one
remaining claim and, for the reasons sethfdelow, its motion will be granted.

BACKGROUND
FACTUAL AND PROCEDURAL HISTORY

The factual background of plaifi’'s claims is detailedn this Court's Memorandum
Opinion,Baird v. Snowbarger744 F. Supp. 2d 279, 283-85 (D.D2D10), and in the Circuit’s
Opinion,Baird v. Gotbaum662 F.3d 1246, 1248 (D.C. Cir. 2011), so it need not be repeated
here in detail. However, an abbreviated discussion of the claims relevant to this motion will be

provided.
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In its prior opinion, the Cotiheld that claims basexh five of plaintiff's EEO
complaints— Nos. 08-0309-02, 09-06,and 06-09/07-01(consolidated)—were time-barred
and dismissed those claims. It then addiésise four remaining claims— set forth in EEO
complaints No. 05-12, No. 07-06, and No. FC-@@I—which had been properly exhausted and
timely appealed and were bdsen four discrete episodes:

() In a [spring 2005] dispute withthe PBGC over the agency’s
scan of its email system, some fellow workers [including union
official Dwayne Jeffers] circulated emails calling Baird
“psychotic.”

(2) [In June 2005, tthe Human &rurces Department [‘HRD”]
singled out Baird in securing hsignature acknowledging receipt
of an office memorandum relating to the use of office email.

(3) [In January 2007,] PBGC litagion counsel Raymond Forster
sent an email to several employees advising “the 11th floor OGC
[Office of General Counsel] staifii the area of conference room
11E to use caution about what they say in halls or open offices,”

! “Plaintiff filed EEO complaint No. 08-03 oNovember 29, 2007, alleging discrimination,
retaliation, and hostile wordnvironment when, in her capac#y union president, she engaged
in several union activities, prompting\aerse responses by agency managemdsdird, 744 F.
Supp. at 285.

2 On October 9, 2008, plaintiff filed EEO cotamt No. 09-02, alleging race discrimination,
reprisal, and a hostile work environment fainning a liability decision finding unlawful
retaliation by labor management staff of PBBQ005 & 2008 . . . filing EEO complaints and
civil action against PBG@nd representing employeesE&O matters from 2002-2008Id. at
284 (internal quotation marks dabed). “Plaintiff fled EEOcomplaint No. 09-06 on similar
grounds on February 23, 2009d. In these complaints, plaintiff allegadter alia, that PBGC
attorney Scott Schwartattacked her law license” and trette was assigned non-EEO work so
that she would not have time to work on EEO mattits(internal quotation marks omitted).

% On April 10, 2008, plaintiff filed EEO comptat No. 06-09, alleging discrimination and
reprisal based on the following allegatiohsr medical and personal information was
disseminated by union representative Dwayne JefieesAgency failed to promptly respond to
her complaints about this incident; and theeAgy blocked her email messages to her union
representatives (Jeffers and Roberryeand it sought to sanction hed. “On October 16,
2006, plaintiff filed EEO complaint 07-01 alleqgy that PBGC’s EEO office improperly
recommended dismissal of her 2005 EEO complailat.”



for “[c]ertain people who will bén 11E have a way of twisting
and publicizing their litigatiomduced hallucinations.”

(4) [In August 2009, o]ne Ruben Moreno had shouted and pounded
the table at Baird while stdeposed him during a proceeding
involving Equal Employment Opportunity complaints.

Baird, 662 F.3d at 1248 (some alternations in original).

Plaintiff also claimed that, in retaliata for her prior protded activity, the PBGC
“fail[ed] to take appropriate crection action” in response toetltomplaints that she regularly
brought about these incidents. (Am. Com@8Y) This Court dismissed her discrimination and
retaliation claims based on thesdiete episodes because none of the acts, or the failure to
remedy them, was sufficient éstablish an adverse actioBaird, 744 F. Supp. 2d at 291-94 .
When considering Baird’s retatiory hostile work environment claim, this Court analyzed the
Agency’s multiple “failure[s] to tlRe appropriate corrective actiong at 289, in response to the
four discrete episodes and found them insufficiEtause none of the acts alleged, “whether
considered alone or cumulatively, meeke‘dlemanding standards’ for a hostile work
environment claim.”ld. at 295 (quotingsewell v. Chao532 F. Supp. 2d 126, 141-42 (D.D.C.
2008)). Plaintiff appealed on multiple grounds.

The Court of Appeals initially observed tHzaird’s claims werérelatively unusual in
that she d[id] not assert that discriminatoriention brought abodhe underlying acts,” but
instead she claimed “that such discriminatory @atdliatory intent caused the PBGC's failure to
respond to her complaints about them andke tarrective action agast the employees who,
as she sees it, had traduced or abused herdt 1249. It then went on &dfirm the dismissal of
plaintiff's claims of discrimintion, agreeing that the four disteespisodes and the defendant’s
alleged failure to investigate @for remediate them were vikplace “slights,” and “even if

unlawfully motivated, . . . [theyivould not rise to the levelf adverse employment actions”



because “each of the four discrete episodes sé@m®rst) akin to theort of public humiliation
or loss of reputation that we hagensistently classified as falling below the requirements for an
adverse employment actionld. (internal quotation marks omitted).

It also affirmed the dismissal of Baird’s red#ion claims based otine discrete episodes,
as well as defendant’s failure itovestigate or to remediate@aining that “[w]e do not believe
that the PBGC'’s failure to remedy the varicusiques and epithets to which Baird’s fellow
employees subjected her would have persuadedsmnable employee to refrain from making or
supporting charges of discriminationld. at 1250.

However, it vacated the disssial of her retaliatory hostile work environment claim and
remanded for two reasons. First, thecGit concluded that it was error undéational Railroad
Passenger Corporation v. Morgat36 U.S. 101, 120-21 (20029, categorically exclude
allegations from time-barred EEO complaintstheut evaluating whether they “exhibit[ed] the
relationship necessary to be caolesed part of the same actidaa hostile environment claim.”

Id. at 1251-52 (internal quotation marks omitte8gcond, it was error to exclude the underlying
acts that she claims PBGC failed to investigatappropriately remediate from her retaliatory
hostile work environment claimd. at 1252.

The Court must therefore first determinghié acts previously thought to be time-barred,

are sufficiently “similar in nature, frequency, and severity. [to] be considred part and parcel

of the hostile work environment™ such thaethshould be included iplaintiff's claim. Id. at
1251 (quotingWilkie v. Dep’t of Health & Human Sery$38 F.3d 944, 951 (8th Cir. 2011)
(omission in original)). Second, it must determivteether that conductygether with the acts

alleged in the timely-filed claims, is sufficietat support a hostile work environment claiid.

Il. PRESENT POSTURE

A. Timely Claims



As noted, plaintiff's timely claims are ¥&d on four discrete episodes which occurred
over the course of four years. Briefly, and takptgyntiff's allegations as true, these acts are as
follows:

In spring 2005, Jeffers and Perry wrote insglimails because they were angry that she
told coworkers that they had promptedamency-wide scan of employee emailsl. (11 23-26.)
Baird filed several complaints about thw#h the HRD beginning in April 2005.1d. { 27.)

Soon afterwards, in June 2005, the Agesent out a memorandum to all PBGC
employees regarding the “[ilnappropeaise of PBGC Resourcestd.( § 28 (alteration in
original).) Plaintiff and two dter employees were singled out by a subordinate of HRD official
Richard Lattimer to sign an acknowledgemeat they had received the memoranduihd. (

1 29.) When she refused to sign it, an HRpkxyee arranged a meeting with her supervisor
and alleged that she had put up inftaatory flyers in the office.lq.)

In November 2005, the Agency hired a s (Littler Mendel®n) to investigate
complaints of inappropriate informationtime office, including complaints made by Baird
against Jeffers and Perry and complaintderiay Jeffers and Perry against Bairltl. { 31.)

The investigation concluded that there wawiotation of the workplace rules because the
emails sent by Perry and Jeffers tethto protected union activityld( 1 33.)

Two years later, in January 2007, Forstgapsing counsel representing the agency in
plaintiff's union grievance) semtn email to several coworkers stating that plaintiff experienced
“litigation induced h#ucinations.” (d. T 36.)

Two and a half years after that, Angust 2009, Ruben Moreno, an HRD labor
management official, yelleat plaintiff and pounded on thable during a deposition that

plaintiff was taking in an EE@rbitration proceeding.ld. 1 55.)



Following each of these acts, plaintiffmplained to the Agency and, each time,
according to plaintiff, the Agency “failed to tak@propriate corrective aon” in response to her
concerns. I¢. 1 27, 30, 37, 55.)

B. Untimely Claims

The Amended Complaint also asserts cla@sed on the following acts, which are time-
barred except for their potential rolehar retaliatory hostile environment claifrihey meet the
Morgan standard.

After the law firm commenced its investigation of the inappropriate office emails, the
Agency restricted Baird’s emails deffers and Perry in January 200&]. { 32.) Through her
participation in the law firm’s investigatioBaird found out that, at some point prior to
November 2006, Jeffers had sent aeaitration file to his private EEO attorney in response to a
subpoena. Id. T 35.) Her medical records, which weget of her arbitréon file, were sent
without her knowledge or consentd.|

While plaintiff was president of the union at PBGC, the Agency took an unfavorable

position in union grievanceand arbitrations. I4. 11 38-47.) From June 2008 through August

* Although she does not seek damages for a Noge2{l02 episode, Baird discusses it at length
in her complaint and her opposition. In that d®sit, one of her supervisors berated her and
invaded her personal space “for soamknown and unspecified reasonld.(f 9.) In the
arbitration proceedings that followed, the adtibr found that the outburst was motivated by the
supervisor’s feeling that Baird ddeen rude at a meeting andttthe PBGC did not adequately
respond to her complaints about this incideeePl’'s Mot., Ex. 1 (arbitration decision).)
Plaintiff has explained that she dosot seek damages for this ohent (Pl.’s Mot. in Opp’n to
Def.’s Mot. to Dismiss (“Pl.’s Opp’n”) at 27 n.&)pr did she include it iner appeal, but rather,
she limited her claim of error the four incidents that had befiund to have been barred as
unexhausted. (Appellant’s Br. at 8gird, No. 10-5421 (Sept. 16, 2011 D.C. Cir.) (“First in
time and allegation in the Amended Complainaastaliatory action is PBGC'’s failure to
respond or to timely investigate Ms. Baird’s compi@f Messrs. Perry and Jeffers to PBGC for
emails disseminated over PBGC'’s system tinédy alia, alleged she was ‘psychotic’ and
associated with ‘pornographers.”™).) Since $tas already recovered for this 2002 incident, and
it is not part of the Ccuit's remand, this Courteed not analyze it undsforgan



2008, arbitration proceedings in which she waslved became contentious and Scott Schwartz,
counsel for PBGC, suggested that another eyaa should overthrow Baird as Union president
(id. 1 44), sought sanctioms litigation for alleged ethical violains, and told her supervisor of a
comment that she made to the EEO judde. 1 46, 54.)

In early 2009, Moreno told plaintiff's supeser to increase her non-EEO work so that
she would not have time to work on EEO matfatthough he lacked autrity to do this) and
told a coworker that he had investigaBalrd for misconduct, which was not trudd.( 1 51-
53.) When Moreno incorrectly attributed asutting comment to Baird in front of other
employees during labor management negotiatiomovember 2008, he was escorted out of the
room and scolded by other PBGC representativiels.f @9.) Plaintiff fled a complaint about
this incident and, in response, Chief Managein@fficer Stephen Barber warned everyone who
was present at the incidenatithey could be subject thscipline for their conduct in
negotiations. 1¢l.)

In September 2009, plaintiff's departmenteditor, Michael O’Connell, complained to
the Agency that plaintiff hharassed him by emailld(  56.) When the Agency investigated
his complaint against Baird, she was subject ttuanecessarily lengthyihterview that lasted
more than two hours. (Pl.’s Mot. at 3&n. Compl. 1 56.) That same month, she was assigned
to work with Gilbert Martinez (a subordinateladttimer) on a time-sensitive matter and he did
not work quickly enough and otherwise “failedatdvance work on an assignment they shared.”
(Id. 1 58.) Both Baird and Martz complained to their supervisors about their difficulties
working with each other and the Agency responded by assigning additional staff to work with

them. (d.)



Plaintiff complained to the Agency about aflthese acts and afjes that it “failed to
take appropriate corrective actioin’response to her complaintdd.(1{ 52, 55, 56, 58.)

ANALYSIS

LEGAL STANDARD

To state a claim for retaliam under Title VII, a plaintiff mst show that: 1) she engaged
in protected activity; 2) she suféd an adverse action; and 3)ausal connection exists between
the protected activity ahthe adverse actiorHolcomb v. Powell433 F.3d 889, 901-02 (D.C.
Cir. 2006). The Supreme Court has emphasizaittie employer’s actiomust be “materially”
adverse because the statute protects employaasgignificant harms” and does not protect an
employee from “trivial harms,i’e., “those petty slights or minor annoyances that often take
place at work and that all employees experien@&aitlington N. & Santa Fe Ry. v. Whi&48
U.S. 53, 68 (2006). Moreover, “a hostile werkvironment can amount to retaliation under
Title VII.” Baird, 662 F.3d at 1250 (quoting Hussain v. Nicholson, 453 F.3d 359, 366 (D.C. Cir.
2006)).

Discrete acts of retaliationdfe not actionable if time barreglyen when they are related
to acts alleged in timely filed chargesBaird, 662 F.3d at 1251 (quotir§jngletary v. Dist. of
Columbig 351 F.3d 519, 526 (D.C. Cir. 2003) (quotiMgrgan 536 U.S. at 113)). But, as the
Court of Appeals held in thisase, a hostile work environmenaich differs from a discrete act
in that it

is comprised of a series of segaracts that collectively constitute
one unlawful employment prace, and accordingly, [under
Morgan] are subject to a differefimitations rule. Provided that
an act contributing to the claintcurs within the filing period, the

entire time period of the hostiEnvironment may be considered by
a court for the purposes détermining liability.

Baird, 662 F.3d at 1251 (internal citationgeahtions, and quotation marks omitted).



As further noted by the Circuit:

[tlhe Morgan principle is not, however, an open sesame to
recovery for time-barred violation8oth incidents barred by the
statute of limitations and ones ra#rred can qualify as “part of the
same actionable hostile environment claonly if they are
adequately linked into a coherehostile environment clainif,

for example, they “involve[] the same type of employment
actions, occur[] relatively frequéwy, and [are] perpetrated by the
same managers.Morgan, 536 U.S. at 120-21See also idat 118
(excluding any incident that “hatb relation to the [other] acts . . .
or for some other reason, suchcastain intervening action by the
employer, was no longer part of the same hostile environment
claim”); Wilkie v. Dep’t of Health & Human Sery$38 F.3d 944,
951 (8th Cir. 2011) (“[A]cts beforand after the limitations period
[that are]so similar in naturefrequency, and severity. . must be
considered to be part and parcel of the hostile work environment . .
..” (alterations and emphasis in originalJheaton v. N. Oakland
Med. Ctr, 130 Fed. App’x 773, 787 (6th Cir. 2008)drgan
requires inquiry into whetheradents “occurring outside the
statutory period are sufficientlyleged to those incidents occurring
within the statutory period as to form one continuous hostile work
environment.” (emphasis in original)). These formulations are at
best only rather general, butiter the Supreme Court nor any
circuit seems yet to have offered anything more illuminating.

Id. at 1251 (first emphasis added) (adtevns and omisen in original).

Il. RETALIATORY HOSTILE WORK ENVIRONMENT

On remand, the Court directed the partielsrtef the narrow issue of which, of the many
acts described in the Amended Complaint, comprise Baird’s retaliatory hostile work environment
claim. (Tr. at 17:21-22:8Baird v. Snowbargemo. 09-1091 (D.D.C. Apr. 12, 2012).) Baird’s
post-remand brief, however, doettldi to segregate the acts thatmgwise her retaliatory hostile
workplace claim. Instead, she repeatsrémbling narrative set forth in her Amended
Complaint, which covers seven years of dis$atition with her employer, multiple intra-office

disputes, EEO problems, and warfare witthie union, as well as with managemerccording

® The contentious history of labdisputes at PBGC is set forin the following rulings and
opinions:Anderson v. International Federation Bfofessional & Technical Engineendo. 10-



to Baird,all of the acts are related and comprise a singlawful employment practice. (Pl.’s
Opp’n at 26-27.) Therefore, the Court musttfdstermine which of the acts in the time-barred
EEO complaints it should include unddorgan even though they cannats a matter of law,
support independent claims fosdrimination or retaliation.Baird, 662 F.3d at 1250-51.

A. Which Time-Barred Claims Satisfy theMorgan Principle

UnderMorgan, acts that are otherwise time-barred “can qualify as ‘part of a hostile work
environment claim’ only if they are adequgitinked into a coherent hostile environment
claim—if, for example, they ‘involve[] the same type of employment actions, occur[] relatively
frequently, and [are] perpetrated by the same manageds.&dt 1251 (quotingorgan, 536
U.S. at 120-21) (alterations in original)).

Certain acts in Baird’s otherwisiene-barred claims are simphpotrelated in any way to
her hostile work environment chaj since they are different kind, sporadic, and perpetrated by
different PBGC employees with no meanulgfonnection. The 20G@cidents involving
Martinez and O’Connell are distihacts by different employeesditferent levels within the
PBGC hierarchy. Their only conrtean with plaintiff's exhausted aims is that they show that
PBGC employees had a fractioutat®nship with the plaintiff. See Mason v. Geithne11 F.
Supp. 2d 128, 179 (D.D.C. 2011). Nor does the fact that Jeffers sent her arbitration file to his
EEO attorney in response to a subpoena, whshltexl in disclosure of her medical records,
cohere with her hostile workngironment claim. There is no indication that the disclosure

affected plaintiff in the least—or that it wantended to—since he did so in response to a

0895 (D.D.C. filed May 28, 2010Baird v. Holway No. 10-0572 (D.D.C. filed April 9, 2010);
Baird v. Holway 539 F. Supp. 2d 79 (D.D.C. 2008); aluhnson v. Holway 39 F. Supp. 2d.
180 (D.D.C. 2006).

10



subpoenfand she only learned about afterwar8ge Lester v. Natsio890 F. Supp. 2d 11, 31-
32 (D.D.C. 2003) (noting #t, although the conduct was “insdiva, or even offensive,” there
was no evidence of discriminatantent and it was therefore nodicative of a hostile work
environment). In addition, even though Jeffersi®lved in one of heexhausted claims, the
act of sending her arbitration file was not related, in terms of ataiiv, type, or effect, to any of
the timely-filed claims. See Patterson v. Johns@®91 F. Supp. 2d 140, 146 (D.D.C. 2005),
aff'd, 505 F.3d 1296 (D.C. Cir. 2007) (acts are ntatesl even if pergtrated by the same
person).

Nonetheless, Baird attempts to weave togdthewrarious acts of different employees by
asserting that they all result from PBGC igngrher complaints, since that shows that the
Agency condones and encourages retaliatory harassn@=eP|(s Mot. at 2 (“Instead of
addressing Plaintiff's workplaaggncerns, as they did forh@r employees, these officials
initiated and perpetuated arsidious, opportunistic campaignpanish the Plaitiff for having
the temerity to engage in Title VII activiti®s) However, her complaint lacks any factual
allegations in support of this legal theory. Téhex no basis upon which to infer that Martinez or
O’Connell made complaints agat plaintiff because of arfgilure to act by defendant.
Moreover, plaintiff's complaint explains the reas that each had intemsonal conflicts with
her GeeAm. Compl. 19 56, 58), which undermines her argument they were motivated by the
Agency'’s failure to respond to her previous ctaimgs about other people. Therefore, these
allegations remain time-barre&ee Greer v. Paulspb05 F.3d 1306, 1314 (D.C. Cir. 2007)

(“[1]f [the sole timely act] had noelation to the acts [from the earlier period], or for some other

® Plaintiff alleges that thieeason is invalid because théopoena was directed to Jeffers
personally and not as a labor officand, therefore, he should not/eaent her arbitration file.
(Am. Compl. 1 35.) However, this does not changefdiet that there is no bia to infer that this
act was hostile or retaliatory.

11



reason, such as certain intervening action bythployer, was no longer part of the same hostile
environment claim, then the @hoyee cannot recover.”) (quotimMdgorgan 536 U.S. at 118)
(second and third alterans in original).

Whether the allegations involving Moreno and Schwartz should come in Modganis
a closer call given the timely claim based onréfw yelling at Baird during a deposition while
Schwartz stood by. The people involved are timeesdut the acts alleged are quite distinct.

The time-barred allegation that Schwartz retaliatorily filed a sanctions motion against plaintiff,
for example, is only really similar insofar éslike Moreno’s outburstluring the deposition,

stem from adversarial conduct irethourse of litigation. Nonetress, the Court will treat these
allegations about Moreno and Samne as at least plausiblylaged to one of Baird’s timely

claims and, therefore, they will be inclubie her retaliatoryrostile workplace claim.

Finally, plaintiff's claims that the Agencydinot “take appropriate corrective action” in
response to her complaints, either because nalidespond or because she disagreed with its
method of remediation, survive unddorgansince her timely-filed claims set forth a similar
pattern of conduct by the same agency. Takegeth®r, her timely and untimely claims describe
a single unlawful, employment practice—thatretaliation for plaintiff's protected activity, the
PBGC has not adequately addressed her complaints.

In conclusion, having appliddorganto plaintiff's otherwisdime-barred claims, Baird’s
hostile workplace claim consists of the four original underlying incidents; Moreno’s January

2009 comments to her coworker and her superySchwartz’ conduaturing the course of

" However, this point is ultimately mobecause, as explained in Section lliB)a, the
allegations about Schwartz and Moreno’s cohducing the course ditigation is not
sufficiently related to the “one unlawful employment practidd¢grgan 536 U.S. at 118— the
pattern of activity that comprisesanitiff's hostile workplace claim.

12



litigation in the summer of 2008nd the Agency’s alleged faillg¢o investigate or remediate
the conduct of plaintiff's coworkers (from 2005-2009).

B. Whether these Claims Amount taa Hostile Work Environment Claim

Having decided what time-barred acts should be included Whakgyan, the Court will
now address the second issue on remand: whigthdour discrete “underlying acts,” when
coupled with the above unexisied incidents that have been found to comply Mitihganand
the Agency’s allegedly inadequate responsd3aiod’s complaints over a five-year period,
“collectively meet the independent requirents of [a hostile workplace] claimg, be
‘sufficiently severe or pervasive . . Harris, 510 U.S. at 21), and . . . [are] adequately connected
to each otheri ., ‘all acts which constitute the claimegpart of the same unlawful employment
practice,’Morgan 536 U.S. at 122), as opposed to beingmay of unrelated discriminatory or
retaliatory acts.”Baird, 662 F.3d at 1252 (omission in origin&lAs explained more fully
below, they do not, for some are @atequately connected for purposedtoirganand, as to the
remaining claims, they are not sufficiently sever pervasive to meet the requirements of

Harris.

® Rejecting a claim where the plaintiff had “compike list of discrete employment actions that
she attempt[ed] to bring under the umbrelia hostile work environment claim, tiMason
Court explained

Regardless of the possible strateg@lvantages that might flow
from such an approach, it is well-established that this jurisdiction
frowns on plaintiffs who attempt toootstrap their alleged discrete
acts of retaliation into a broadeostile work environment claim.
The reason is simple: hostile work environments are by definition
different because their very naglinvolves repeated conduct.

811 F. Supp. 2d at 177-78 (internal citations, qumtamarks, and alteration marks committed).

13



1. Certain Acts are Not “Adequately Connected” underMorgan

As an initial matter, as is&hr from the Circuit’s OpiniorseeBaird, 662 F.3d at 1252,
even as to the properly exhauktdaims, plaintiff cannot simplump together every unpleasant
encounter that occurred at the PGBC to terearetaliatory hostile workplace clairBee also
Mason 811 F. Supp. 2d at 178-79 (plaintiff failed tdaddish a hostile work environment claim
where alleged acts “are spread out overlgdme years; involve conduct ranging from a
physical altercation to what are at beshoniinconveniences common to any workplace;
implicate a broad set of acta@nging from former coworkets fourth-line supervisors”);
Patterson 391 F. Supp. 2d at 146 (finding that untimely acts committed by supervisor were not
related to claim of retaliatorgassignment by same supervis@haple v. Johnsq53 F.
Supp. 2d 63, 74-75 (D.D.C. 2006) (“[A] plaintiff mudemonstrate that the alleged events

leading to the hostile work environment were aeeted . . . .” and “establish a connected stream
of behavior that was severe enoughlterahe conditions of his employment”).

The allegation involving insulting emails sdiyt Jeffers cannot be part of her hostile
workplace claim because it is not related todtieer conduct alleged in the complaint. In
addition, although Baird incorporates all of girevious allegations in her hostile work
environment claim (Am. Compl. 1 68), and explicitly describes these emails as retaliatory, her
complaint reveals that Jeffers’ reprisal wasrppted by accusations that she had made about
Jeffers and Perry, not in retaliatitor plaintiff's protected activity.(Id. § 26.) More
specifically, she alleges that Jeffers and Perry became hostile to her and sent an inflammatory
email calling her psychotic “beasae ofshe [sic] informed affected employees of the facts behind
PGBC's actions.” Ifl.) In other words, they retaliat@gainst her because she told her

coworkers that Jeffers’ and Perry’s email to eeRGBC officials had prompted the Agency to

scan the entire email system. In fact, Baitatief on appeal confirms this, explaining that the

14



first retaliatory action for which she seeks damages was the Agency'’s faiddrassher
complaint about the emails—and not the emails themsel$essfpranote 4.)

Relatedly, the Agency’s subsequent restiicon her emails to Jeffers and Perry has
nothing to do with the other allegations in hestile workplace claimThere is no reason to
infer retaliation or even hostility toward the piaif, particularly as the factual allegations
suggest that it was arective measure intended to stop ithigammatory emails involving her,
Jeffers, and Perry.ld. 1 32.5

Similarly, her attempt to sweep adversarial conduelrising in the course of litigation is
unavailing. As the Supreme Court has explaifie, significance of angiven act of retaliation
will often depend upon the particular@imstances. Context matter8urlington N. & Santa
Fe Railway Cq.548 U.S. at 69. It is pscially significant hereSee Steffes v. Stepan. Cig14
F.3d 1070, 1075-76 (7th Cir. 1998) (“[I]t will be thare case in which ealuct occurring within
the scope of litigation constitutedabation prohibited by [Title VII].”);Mamman v. Chad\o.
06-2688, 2011 U.S. Dist. LEXIS 50903, at *18-21 (D.N.J. May 12, 2011)). Given that the
context was an arbitration proceeding ilorg-lasting and contentious labor dispuged supra
note 5), there is no indicationahMoreno’s angry outburst at@position, Schwartz’ comments
at the deposition, or his filing a sanctions motiomenetaliation for protected activity. This is
particularly true since plaiift had filed her own sanctions motion against the Agen8eedAm.
Compl.| 45.) Perhaps recognizing the unseemlgtiitio that would be eated if the Title VII

judge had to evaluate the conduct of litigatofeteea different judge, courts have wisely found

% In fact, this allegation does neten support her theory of the eas=ollowing the Jeffers/Perry
email episode, the Agency in fact respondedaimplaints about insulting emails in the
workplace and took corrective measures—iit sgound an office-wide memorandum about
inappropriate emails and hireckethittler Mendelson firm to invaigate the matter. However,
plaintiff complains nonetheless because she disagrees witlaghie which it remediated the
problem.
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it is “a matter to be resolved pursuant to court rules, not by Title WicKenzie v. Ill. Dep’t of
Trans, 92 F.3d 473, 486 (7th Cir. 1996) (considerirgmiff's claim that employer retaliated
against her by instructing other employees to obstruct her sex discriminatioManitnan

2011 U.S. Dist. LEXIS 50903, at *18-21. Moreov&uch adversarial aotns in the litigation
context are very different fromme other allegations that comprise the unlawful employment
practices that underlie hiostile workplace claimSee Peters v. Dist. of ColumpMo. 09-cv-
2020, 2012 U.S. Dist. LEXIS, at *74-75, at *75-76 (D.D.C. Apr. 16, 2012) (dismissing
retaliatory hostile workplace claims as insufficientamtviewed in the context of the complaint.)

2. Remaining Conduct is Not Severe or Pervasive undétarris

Given the above analysis, Bdis hostile workplace claim coisss of the following acts:
HRD singling out Baird to get her signature acktemlging receipt of an email-related office
memorandum in June 2005; Forster’'s 2007 entaibig“litigation inducechallucinations;” and
Moreno’s January 2009 comments to Baird’s cowodket supervisor, as well as her claim that
the Agency has failed to appropriately addtessworkplace incidents that she has complained
about dating back to 2005, from Jeffers’ andys emails through theacidents with Martinez
and O’Connell in October 2009.

In assessing this claim, the Court appliesftilewing legal standaml First, plaintiff
“must show that h[er] employer subjected hfer]discriminatory intimidation, ridicule, and
insult’ that is ‘sufficiently severe or pervasito alter the conditionsf [her] employment and
create an abusive working environmentBaloch v. Kempthorné&50 F.3d 1191, 1201 (D.C.
Cir. 2008) (quotingHarris v. Forklift Sys., Ing 510 U.S. 17, 21 (1993internal citation
omitted)). Courts are to consid#he totality of the circumsinces, including the frequency of
the discriminatory conduct, its severity, its oféeveness, and whetheiinterferes with an

employee’s work performanceBaloch 550 F.3d at 1201.
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Moreover, “[i]t is not enough to merely shdwarassment, for Title VII does not prohibit
all forms of workplace harassment, only thosect&d at [retaliation] because of [a person’s
protected activity].” Ware v. Billington344 F. Supp. 2d 63, 71 n.1 (D.D.C. 2004) (internal
citation omitted). For tt reason, in order to make a claim for retaliatory harassment, “the
plaintiff must establish a causadnnection between the harassmamd her protected activity to
succeed on the claim.Lewis v. Dist. of ColumbjaNo. 07-0429, 2010 U.S. Dist. LEXIS 93299,
at *38 (D.D.C. Sept. 8, 2010ee alsdNurriddin v. Goldin 382 F. Supp. 2d 79, 107 (D.D.C.
2005) (“[M]any bosses are harsh, unjust, and ritde therefore important in hostile work
environment cases to exclude from considerapiersonnel decisions tHatk a linkage of
correlation to the claimed ground of discriminati@dtherwise, the federal courts will become a
court of personnel appeals.”) (quotiAano v. Costellp294 F.3d 365, 377 (2d Cir. 2002)),
aff'd, Nurriddin v. Griffin, 222 Fed. Appx. 5 (D.C. Cir. 2007).

Apropos of these standards, it is notewortrat the Court of Appeals described both the
Forster email and the requirement that Baitlinowledge the receipf the memorandum as
workplace “slights,” and affirmed this Court’sling that such trivial occurrences were not
actionable as independeaatts of discriminationBaird, 662 F.3d at 1250. Similarly, the Circuit
held that this Court was correct to dismissré@8a retaliation claims arising from the four
underlying acts, holding that “PBG<€failure to remedy the varioasitiques and epithets to
which Baird’s fellow employees subjected ayuld [not] have persuaded a reasonable
employee to refrain from making aupgporting charges of discriminationld.

But, the linchpin of plaintiff’'s hostilevorkplace claim is her contention that, in
retaliation for protected activity, ¢hAgency did not adequately address her complaints. As the

Court of Appeals noted, this isnavel theory that relies heavily up&ochon v. Gonzaled438
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F.3d 1211 (D.C. Cir. 2006)Baird, 662 F.3d at 1249. IRochon the plaintiff (an FBI agent)
alleged that the FBI had failed to investigate &etany steps to protect him from credible death
threats by a prison inmat&ochon 438 F.3d at 1213-14. “There was no suggestion that the FBI
was responsible for the threatening inmatetsavéor, but (focusing on the retaliation) [the
Circuit] found that allegations @n unlawfully motivated failure tmvestigate the threat or to
protect the Rochons were sufficientstarvive a motion under Rule 12(b)(6)Baird, 662 F.3d at
1249. InBaird, the Circuit explaine®Rochors application to a Title VII suit: “[s]tated in a form
most favorable to plaintiff, a claim of discrimiboay or retaliatory failure to remediate may be
sufficient if the uncorrected aot would (if it were discriminaty or retaliatoy) be of enough
significance to qualify as an adverséi@t (under the relevant standard)d.

Applying Rochondemonstrates that this case diffexstually in two important ways.

First, the unremediated conduct her@aisless significant; the slights that Baird
complains about are hardly akin to a death thr8ae Clemmer v. Office of the Chief Judge of
Circuit Court, No. 06 C 3361, 2008 U.S. Dist. LEXIS 109595, at *50-51 (N.D. Ill. Dec. 2, 2008)
(distinguishingRochonbecause allegedly uninvestigated harassment was far less egregious).
Even assuming that the conduct alleged wa$iaay and related, it still only amounts to a

collection of minor incidents over a five-year perf8dSee also Baird662 F.3d at 1248-50.

19'See Baloch550 F.3d at 1201 (holding that employefsur verbal altercations with
supervisor, two impositions oéhve restrictions, two proposalssafspension, and other clashes
over two-year period were too sporadisifano 294 F.3d at 374 (“As a general rule, incidents
must be more than ‘episodic; they must be sigfitly continuous and concerted in order to be
deemed pervasive.”see also Hussain v. Nicholsat85 F.3d 359, 366 (D.C. Cir. 2006) (no
jury could find that “abusive” condition exexl where plaintiff alleged numerous acts of
retaliation including hightened monitoring by supervisommor performance evaluations, delay
in forwarding retirement application formdgnial of counsel during a discussion about
retirement, denial of access to his personneltiianination threats, and failure to address
insubordination by other employee$gylor v. Chap516 F. Supp. 2d 128, 136-37 (D.D.C.
2007) (no hostile work environment where coworkasked if the plaintiff's hair w[as] “red all
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Unlike complaints that exhibit the requisittaliatory hostility inworkplace conditions!
Baird’s allegations consist ofseries of “petty slights,” ordinary workplace tribulations, and
litigation-related disputes that do not dsdish a hostile work environment claintaylor, 571

F.3d at 1323see also Baird662 F.3d at 1248-5%. Moreover, given the less than compelling

over,” called her “sweetie” and “baby,” anddéhat he could “beat up her fiancédff'd sub

nom Taylor v. Solis571 F.3d 1313, 1323 (D.C. Cir. 200&eorge v. Leaviit407 F.3d 405,
407-09 (D.C. Cir. 2005Bryant v. Brownleg265 F. Supp. 2d 52, 64 (D.D.C. 2003) (no hostile
work environment where coworker referred to plaintiff as “nigger” and another coworker said
“black women were at the bottom. The whitemeere first, the white women were right up
there with them . . . .").

1 See, e.glLeftwich v. Gallaudet UniyNo. 11-cv-798, 2012 U.S. Dist. LEXIS 100034, at *43-
44 (D.D.C. July 18, 2012) (finding complasufficient where plaitiff alleged that
discriminatory acts, including dict insults and criticism for not performing tasks exceeding his
(disabled) physical capacity, which ocad nearly every day for three yearB)icker v.

Howard Univ. Hosp 764 F. Supp. 2d 1, 9-10 (D.D.C. 201finding that complaint adequately
pleaded a hostile work environment claim by agsgthat the discriminatory conduct occurred
nearly every day for over four year8yinston v. Clough712 F. Supp. 2d 1, 12-13 (D.D.C.
2010) (denying motion to dismiss where alleged autluded “allegations that he threatened
violence against a coworker, to being evictenhfrhis workspace and barred from meetings, to
being stripped of supervisory duties and banigbeztamped work space, to facing a proposed
suspension that was later overruledifiimes-Martin v. Leavitth69 F. Supp. 2d 184, 188
(D.D.C. 2008) (denying motion to dismiss whetaintiff “allege[d] that[a coworker], among
other things, relied solely onmaail contact; did not provide herithv work to do seventy-five to
eighty percent of the day; isolated hamfrthe Small Business Association (“SBA”)
procurement center representative; changedoatitks on her office; and manipulated her
performance evaluations” and ss@gned her duties to others).

12 Examples of cases in which courts have gramotions to dismidsostile workplace claims
underHarris include:Casey v. MabysNo. 11-cv-0441, 2012 U.S. Dist. LEXIS 100765, at *30-
31 (D.D.C. July 20, 2012) (findingomplaint insufficient wherplaintiff alleged that her
supervisor spoke in a loud and aggressive nrafislammed his hands on the desk,” gave a
demeaning response to her, and said that “ée to put any stateants in writing, those
statements would include an evaluation thatiddead to a demotion,” and she was excluded
from training coursesMunro v. LaHood 839 F. Supp. 2d 354, 366 (D.D.C. 2012) (dismissing
claim where plaintiff alleged thdie was yelled at, received unémable feedback, told he could
not submit any more assignments, and placguiobationary status to improve job
performance)Badibanga v. Howard Univ. Hos®79 F. Supp. 2d 99, 103-04 (D.D.C. 2010)
(dismissing complaint where plaintiff alleged aictsluding multiple disciplinary actions for
things for which he was not responsible, thaias placed on administrative leave due to a false
accusation of misconduct, false allegations thatdeebeen rude, receipf a pre-termination
hearing letter that was not nortiyagiven in similar circumstancescorrect assumptions that he
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nature of the underlying acts, ithardly reasonable to penalitee Agency for not doing more to
prevent or investigate these acts.

Second, whereas Rochon’s employer “had not takgmeasures to respond to the[]
death threats” he receive@pchon v. Ashcrqf819 F. Supp. 2d 23, 26 (D.D.C. 2004) (emphasis
added), Baird’s employelid take steps to address some afiiff's complaints. Consequently,
her “failure to take appropriate corrective actioldims are, in many cases, simply challenges to
thewayin which the agency remediated. For example, in response to her complaints about
inappropriate emails from Jeffers and Peting, Agency sent out a memorandum setting out
guidance on inappropriate emails and hiredthdependent law firno investigate the
dissemination of inappropriate informationtie workplace (including Perry’s and Jeffers’
complaints about emails from Baird)ld.(f 31.) Even so, plaintiff alleges retaliation because
she felt that she should not have been asksajtpan acknowledgement that she had received
the memorandum and claims that the Agencil[&d] to take appropriate corrective action”
because she was dissatisfied with thsult of the investigationld( 11 28, 33-34, 66-70.) The
Agency also responded to an inapprogri@@mment by Moreno during labor management
negotiations. 1. 1 49.) Immediately after heag Moreno’s comment, the PBGC
representatives who were pees scolded Moreno and, wheniasubsequently complained
about this incident, PBGC’s Chief Managem@éxfficer warned everyone who had been present
that they could be subjetd disciplinary action for@nduct in labor negotiationsld() Baird

nonetheless contends that the Agency’s respeasemproper because the warning was given to

was the subject of a complaint, and criticisfrhis foreign accent in front of coworkers);
Pearsall v. Holder610 F. Supp. 2d 87, 99 (D.D.C. 2009(dissing claim where plaintiff
“arguled] that DOJ created a hostile work envim@nt by (1) assigning him substandard office
space; (2) denying him training; (3) denying hhme opportunity to telecommute on a temporary
basis for medical reasons; (4) excludingnlirom certain meetings; and (5) generally
underutilizing his sKis and experience”).
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everyone present (including her) raththan only to Moreno. At the same time that she impugns
the Agency for insufficiently remediating hemgplaints, she also challenges instances where
the PBGC's effort to amelioratedhnternal discorihcluded her.

Ultimately, many of her grievances are simply differences of opinion about how the
Agency should address interoffice disputes. Whdefrustration is undstandable, the Circuit
has admonished that a “distrjatige does not sit as ‘super-persdraepartment that reexamines
an entity’s business decisions.Fischbach v. D.C. Dep’t of Corr86 F.3d 1180, 1183 (D.C.

Cir. 1996) (quotinddale v. Chi. Tribune Co 797 F.2d 458, 464 (7th Cir. 1986)). Accordingly,
this Court will not permit criticisms of the &gcy’s responses to workplace strife to be
recharacterized asrataliatory hostile work environmengee ClemmeR008 U.S. Dist. LEXIS
109595, at *51 (“[The plaintiffl mayave preferred her employerdo more in its investigation,
but its failure to conduct an inquiry to her satisfaction does not constiiiddverse action.”);

see also Douglas-Slade v. LaHod@®3 F. Supp. 2d 82, 101 (D.D.C. 2011) (complaints were, at
base, about supervisor's management stylé,‘auch assertions cannot support a hostile work
environment claim”)Allen v. Napolitanp774 F. Supp. 2d 186, 206 (D.D.C. 2011) (finding that
“the majority of plaintiff's complaints relate her immediate supendass management style,”

and “[b]eyond alleging less-than-ideal workiognditions, plaintiff has not made sufficient
allegations that defendant severely or pervagiatered and interferedith her employment”);
Johnson v. Bolder699 F. Supp. 2d 295, 302 (D.D.C. 201QN{early all of plaintiff's

allegations of a hostile work environment, even if taken as true, amount to nothing more than
plaintiff's objections to the nreagement style of [supervisadrg his chain of command.”).

Finally, it is worth noting that Count i$ premised on an unprovable propositios, if

the Agency had taken differentreective action in response to lemplaints and done more to
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enforce the Agency’s rules, the offensive batiashe encountered would not have occurred.
First, as this Court noted in ipgior opinion, plaintiff cannot eim under Title VII that defendant
is

obligated to respond to compl&érand take corrective action

where warranted to ensure plaintiff hagasitive and productive

work environment (Pl.'s Opp. at 21 (citing PBGC “workplace

rules”) (emphasis addedyee id at 22 (“Defendant has repeatedly

failed to apply its workplace rules to protect the Plaintiff in the

workplace, violating its own policy ....").) Contrary to plaintiff's

belief, Title VIl is not “a generecivility code for the American

workplace.” Burlington N. & Santa Fe Ry. Co. v. Whifi8 U.S.

53, 68 (2006) (quotin@ncale v. Sundowner Offshore Services,
Inc., 523 U.S. 75, 80 (1998)).

Baird, 744 F. Supp. 2d at 289-90 (omission in origin&decond, much dhe rancor at the

PBGC reflected a work environment rife wiitigation, long-running arlrations, and bitter

labor battles among union members and with managem®eé supranote 5.) While we can
hope that all employers succeed in promoting a harmonious environment, the failure to do so
should not mean that the employer is liable uidge VII for a retaliatory hostile work
environment.

CONCLUSION

For the foregoing reasons, the Court grants defendant’s motion to dismiss. A separate

order accompanies this Memorandum Opinion.

/sl
ELLEN SEGAL HUVELLE
United States District Judge

Date: August 28, 2012
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