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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CONTECH CONSTRUCTION )
PRODUCTS, INC., et al. )
)
Petitioners, )
)
V. )
) Civil Actions Nos: 09-01483 (RBW)
WERNER HEIERLI, ) 09-02204 (RBW)
)
Respondent. )
)

MEMORANDUM OPINION

These two cases arise from identical unded facts. In Civil Action 09-cv-1483
(RBW), the petitioners, Conte€onstruction Products, Inc. aRatrick Harlow (collectively
“Contech”), petition the Court “tsacate a portion of [a] [p]arti§Arbitration] Award” (“Partial
Award”) rendered in favor of the respondeerner Heierli (“Heierli”), on May 7, 2009.
Petition to Vacate a Portion of the Arbitration &g (“Contech’s Pet. t¥acate”) at 1-5. In
response, Heierli opposes Contech’s petitionlaasgifiled a cross-petitoseeking confirmation
of the Partial Award. Subsequently, oowémber 12, 2009, a finallatration award was
rendered in favor of Heierli, @ahg with interest, attorneys’ds, and costs (“Final Award”).
Then, on November 20, 2009, Heierli institlithe second case, Civil Action 09-cv-2204,
petitioning the Court to confirm the Final Awaréetition and Motion of Werner Heierli to
Confirm Arbitration Award (“Heierli’s Pet. to Gdirm”) at 1. Contech opposes the petition to
confirm the Final Award and has cross-petitioned to vacate the Final Award. Memorandum In
Opposition to the Petition of WeenHeierli to Confirm Arbitrabn Award and Cross-Petition of

Contech Construction Products Inc.Vacate the Arbitration Awar@Contech’s Cross-Pet. to
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Vacate”) at 1. Accordingly, both cases involve gfame parties and their resolution turns on the
guestion of whether the twawards entered by the arbitrator are enforceable.

For the reasons that follow, the Court mgistnt both Heierli’'s Crss-Petition to enforce
the Partial Award and his Petition to Confirne thinal Award. Thus, the Court must deny both
Contech’s Petition to Vacate the Partial Award an€sss-Petition to Vacate the Final Award.

|. Background*

A. Civil Action 09-cv-1483

Contech Construction Products, Inc. is $sée majority shareholder of BEBOTech
Corporation (“BEBOTech”) an@atrick Harlow is the Presadt of BEBOTech’s Board of
Directors. Contech’s Pet. to Vacate § 8. Wetdeierli is the sole minority shareholder of
BEBOTech. Id.

Contech and Heierli entered into a Stockleo$’ Agreement and several other related
agreements on May 2, 2003. 109. The agreements comaientical dispute resolution
provisions requiring the parties ‘tattempt in good faith to resohamy dispute arising out of or
relating to this Agreement promptly by negotiatian failing which the pai¢s shall endeavor to
resolve any dispute . . . by mediation unite CPR Mediation procedure.” JdEx. A at 12. If
negotiations and mediation are uosessful, the dispute resoluticlauses require the parties to
arbitrate “[a]ny controversy arlaim arising out of or relatg to [the agreements in the
International Institute for Conflict PreventiondaResolution (“CPR”)] . . in accordance with

the CPR Rules for Non-Administered Arbitration.” l@ihe agreements also provide that any

arbitration proceedings will beeld in Washington, D.C. 1d.

! The following facts are undisputesixcept where noted otherwise.



On March 23, 2007, after unsuccessful attesmp negotiate and mediate a dispute
between the parties, Heierli filed an arbitvatdemand against Contech “asserting individual
and derivative claims for breach of cawt and breach of fiduciary duty”. 19.13. On May 7,
2009, Arbitrator Nancy Lesser (tharbitrator”) issued a Partidhward finding that: (1) Contech
had breached its contractual duties to Heier)iG@ntech had breached fiduciary duties to
Heierli; (3) Heierli was entitled tat least the minimum amount thie value of his interest (his
shares) in BEBOTech pursuant to the foranadlopted in the Stockholders’ Agreement, upon
exercise of his “Put Option” in that agreemén); Contech could not ingtle certain charges and
fees in determining Heierli’'s share value under the Stockholders’ Agreement formula; and (5)
Heierli was permitted to petition f@n interim award of “reasonable attorney’s fees and costs in
proceedings to be scheduled following the issuance of [the] Partial AwardExId= (Partial
Award) at 34-35. However, the Arbitrator afsoind that Heierli had failed to prove that he
suffered any compensatory damages or that he was entitled to punitive damages as a result of the
breach._ld.Ex. E (Partial Award) at 33.

Contech filed a Motion for Rensideration of the Partial Awdwith the Arbitrator on
May 22, 2009, requesting that sheamsider and withdraw her awd of attorneys’ fees and
costs, arguing that the Arbitratdid not have the authority to k&such awards under either the
CPR rules or Delaware laivContech’s Pet. to Vacafel8; Heierli's Memorandum in
Opposition to Petition to Vacate a Portion of Areitration Award (“Heierli’'s Opp’n”), Ex. 2
(Respondent Contech Construction Products Ilddson for Reconsideration of (1) Interim

Award of Attorneys’ Fees and Costs anil T2rmination of the Management Services

2 The Court notes that neither party disputes that Delaware law governs the administration and interpretation of the
agreements between the parties, as each agreemenhedraahoice of law provision invoking Delaware law.
Contech’s Pet. to Vacate, Ex. A (Stockholders’ Agreenfgiith, Ex. B (Management Saes Agreement) § 10(a),

Ex. C (Sales Representatikgreement) § 14(a).



Agreement) at 3. On July 15, 2009, the Arbitratenied Contech’s Motion for Reconsideration,
finding that “[i]t is uncontroveed that Delaware law permits such an award where
circumstances warrant [making the awardfeierli’'s Opp’n, Ex. 5 (July 15 Order).
Furthermore, the Arbitrator concluded thatri[ljght of [her findings], it [was] unnecessary for
[her] to reach the second prong of [Contech’s|dtion regarding the [applicability of] the CPR
[rlules, although [she] remain[ed] of the vigat the [CPR r]ules permit such an award
independent of its availali§t under Delaware law.” ldContech responded to the denial of its
Motion for Reconsideration by filing the firef the two cases, @i Action 09-cv-1483, now
before this Court. After that filing, on Bember 11, 2009, the Arbitrator set the amount of
attorneys’ fees and costslie awarded to Heierli undtre Partial Award at $556,749.99.
Petitioners’ Memorandum in Opposition to Respondedtoss-Petition t€onfirm Arbitrator’s
Award of Heierli’'s Attorneys’ Feeand Expenses, Ex. B (Fee Award) at 1.

B. Civil Action 09-cv-2204

In addition to the dispute resolution ciathe parties’ Stabolders’ Agreement
contained “put” and “call” options which accordeeierli the option of selling his BEBOTech
shares to Contech at a price calculated putdoaamformula specified in the Stockholders’
Agreement, and Contech had the option to puchigerli’'s shares at a price determined by a
different formula specified in the Agreemer@ontech’s Cross-Pet. to Vacate, Ex. A

(Stockholders’ Agreement) §%40n May 18, 2009, shortly after tAebitrator issued her Partial

® The Stockholders’ Agreement describes the “put” option in Section 4.1(a):
At any time hereafter, Heierli, in hidiscretion, shall have the option, but no
obligation, to sell all . . . of his Shares in the Company to Contech (the “Heierli
Put Option”), and Contech shall bbligated to purchse such Shares.

The Stockholders’ Agreement also delses the “call” option in Section 4.2(a):

(continued . . .)



Award finding that Contech had breached its fiducuties to Heierli, Heierli exercised his put
option. Statement of Points and AuthoritiesSupport of Heierli’'®etition and Motion to
Confirm Arbitration Award (Heierli's Mem. to @hfirm”) at 3. The parties, however, disagreed
on the “calculated purchase price” offered by Contechardl Heierli thenilied a request with
the Arbitrator for an emergency hearing on the ‘fmte,” Contech’s Crgs-Pet. to Vacate at 5.
“Consequently, the Arbitrator set additionabhhag dates [of] October 7 and 8, 2009, for the
purpose of determining whether Contech hadatea the Partial Award and the Stockholders
Agreement; the parties appeared before th®tiator on those datesd presented witness
testimony, documentary evidence and argument.”rifsi®em. to Confirm at 3. Contech had
objected to the Arbitrator conduetj any additional hearings, hovezy claiming that the issue of
the appropriate price for theencise of the put option was side the scope of the issues
originally submitted to arbitration. Contecl€soss-Pet. To Vacate at 5-6. The Arbitrator
rejected Contech’s challenge, &.6, and in her Final Award issued on November 12, 2009, the
Arbitrator disallowed certain expenses included in the caloulaf the put price claimed by
Contech, arriving at a purchagece of $10,354,011.15, Heierli's Me to Confirm at 3. She
also set the process by which payment woulthbde by Contech to Heierli. Contech’s Cross-
Pet. To Vacate, Ex. J (Final Award) at 14-16. HeereContech failed to comply with the terms
of the Arbitrator’s Final Award, Heierli’'s Ma. to Confirm at 4, and on November 20, 2009,
Heierli commenced the second of the two cdmdere this courtCivil Action 09-cv-2204,

seeking enforcement of the Final Award.

(. . . continued)
Subiject to the terms of Section 4.9(c), at any time after June 30, 2006, Contech
shall have an annual right, exercisable only in the month of July, to purchase,
and Heierli shall be obligated to sell, dlt not less than all, of Heieli’s Shares
(the “Contech Call").

Contech’s Cross-Pet. to Vacate, Ex. A at5h, 7.



1. Analysis

A. ThePartial Award

Contech argues that under the 2005 versfdhe CPR Rules the Arbitrator’s power to
award attorneys’ fees amosts under CPR Rules 16.2 and 16.3 is limited by CPR Rule 10.3,
which state$:“[t]he Tribunal may grant any remedy mlief, including but not limited to
specific performance of a contraathich is within the scope dfie agreement of the parties and
permissible under the law(s) or ralef law applicable to the disput Contech’s Pet. to Vacate
19 22-23. Thus, according to Contech, the Arbitratdy had the authority to award attorneys’
fees and costs under CPR Rule 16.3 that welependently permissible under Delaware law.
Id. 17 24-25. Contech consequentligintains that the award aftorneys’ fees and costs to
Heierli in this case was impermissible under R&lee law because Heierli was not a prevailing

party due to his failure to pve recoverable damages. 1d33-34. This, according to Contech,

* Because the arbitration proceeding itesl prior to the 2007 amendmentttte CPR Rules, §12005 version of
the CPR Rules governed the arbitration. Contech'sTReVacate, Ex. D (200Arbitration Rules) & Ex. F
(Clerical Amendment to P&at Award). The 2005 version of Rule 16.2 states:

The Tribunal shall fix the costs of arbitration in its award. The costs of
arbitration include:
a. The fees and expenses of members of the Tribunal;
b. The costs of expert advice and other assistance engaged by the Tribunal;
c. The travel and other expenses of witnessesuch extent as the Tribunal
may deem appropriate;
d. The costs for legal representation and assistance and experts incurred by
a party to such extent as the Tribunal may deem appropriate;
e. The charges and expenses of CPR with respect to the arbitration;
f. The costs of a transcript; and
g. The costs of meeting and hearing facilities.

Heierli’'s Opp’n, Ex. 12 (CPR Rules). The 2005 version of Rule 16.3 states:

Subject to any agreement between thetiggto the contrary, the Tribunal may
apportion the costs of arbitration between or among the parties in such manner
as it deems reasonable, taking intocagt the circumstances of the case, the
conduct of the parties during the proceegliand the result of the arbitration.



precluded the Arbitrator frornaving “jurisdiction, authority, opower” to make the awards
because the American Rule only allows prevaipagties to recover attoeys’ fees and costs

and Heierli was not a prevailing party. 1026; seé\laska Elec. Pension, Fund v. Brovd88

A.2d 412, 417 (Del. 2010) (“Delaware geneydbllows the American Rule, under which
litigants are responsible for th&wn attorneys’ fees, regardlesstioé outcome of the lawsuit”).
Contech further asserts that Delaware’s “commanporate benefit” exception to this general
rule does not support the award of attorneys’ &wbkcosts for Heierli’s breach of fiduciary duty
claim because there was no benefit conferrd@BBOTech or its shareholders as a result of
Heierli's action® Contech’s Pet. to Vacate 1 27-2oreover, Contech argues that its conduct
does not fall within the bad faith exceptiorthe@ American Rule, which allows a non-prevailing
party to recover attorneys’ fees and costs wltleere is a sufficientlggregious breach of a
fiduciary duty. Id.{ 35-37. And, Contech not#sat the Arbitrator dichot find that Contech had
acted in bad faith as the basis for awardittgraeys’ fees and costs to Heierli. 1036.
Specifically, Contech points toghArbitrator’s finding thaits conduct was not sufficiently
“reprehensible” to give rise to punitive damages. Id.

Contech also contends that unttee District of ColumbidJniform Arbitration Act (the
“D.C. UAA"), which it maintains governs the arbitiat of the parties’ digute, an arbitrator can

only award attorneys’ fees andste if the parties expressly agree that the arbitrator has the

® “Delaware courts have long-recognized the ‘commonaratp benefit’ doctrine as an exception to the American
Rule to provide for reimbursement of attorney’s feas expenses in corporate litigation.” Alaska Elec. Pension
988 A.2d at 417. In order to avail himself of common corporate benefit doctrine, the applisashow:

(i) the suit was meritorious when filed; (ii) the action producing benefit to the
corporation was taken by the defendants before a judicial resolution was
achieved; and (iii) the resulting corparabenefit was causally related to the
lawsuit.



authority to do so. Idf 30-31. And Contech argues thatsiits agreements with Heierli did
not contain an express provisiotoaling the Arbitrator to awardttorneys’ fees and costs, she
lacked “jurisdiction, authority, or peers” to make such an award. 1032.

Furthermore, Contech claims that the Ardtior should have disssed Heierli's breach
of fiduciary duty claim as it was preemptedtby identical breach of contract claim and
Delaware law prohibits parties from pursuingraach of fiduciary duty tort claim for conduct
that allegedly breached an agreement betweepdaties “because contract claims preempt tort
claims.” 1d.q{ 38-40. Therefore, according to Gauit, “[tlhe Arbitrator exceeded her
jurisdiction by awarding attorneys’ fees and sb&tecause Heierli’s breach of fiduciary duty
claims “were barred as a matter of Delaware law.”{ld1.

Heierli argues that Contechp®tition to vacate the arkdttion award is procedurally
defective and should be dismissddeierli’'s Opp’n at 5. Heierimaintains that Contech, instead
of filing a “Petition,” id, should have sought to vacate thieiteation award by filing a motion to
vacate the award, i@t 6-7. Heierli further argues th@bntech is barred by the doctrine of
judicial estoppel from challengg the Arbitrator’s attorneys’ fees and costs awards because its
argument that the Arbitrator lacked authorityriake the awards is inconsistent with the
arguments it advanced during the arbitratiearing. _Idat 9-10. Heierli also contends that
Contech waived its challengettte Arbitrator’s jurisdiction t@ward attorneys’ fees and costs
when it failed to raise the challenge ithgrthe arbitration proceedings. kt.10-12. Heierli
further argues that the Court must defethi® Arbitrator’s deterination regarding her
jurisdiction because the partiestinis case intended for the Arbitrator to determine the scope of
her jurisdiction._ldat 12-14. Heierli positthat the Federal Arbitteon Act (“FAA”), not the

D.C. UAA, governs the partiedispute and that Contech igdjcially estopped from arguing



otherwise® Id. at 28-30. But even assuming that th€ DJAA applies, Heierli argues that the
Arbitrator did not exceed her powers in awarding him attorneys’ fees and costs under the D.C.
UAA.” Id. at 30-32. Heierli also contends that fhaintiffs’ arguments based on Delaware law
must fail because the Arbitrator did not exceed powers in applying Delaware law to the
parties’ dispute. ldat 14-16. Heierli further argues thie Arbitrator did noact in manifest
disregard of the law in awardirgtorneys’ fees and costs, ahds, Contech cannot satisfy the
prerequisites necessary to successfully challémgawards under the “miéest disregard of the
law” standard 1d. at 16-28. Therefore, he contends tiie Court is not permitted to set aside

the awards._Id.

Heierli also requests thatelCourt award him costs and attorneys’ fees for responding to
Contech’s petition. Idat 32-34. Heierli maintains thab@tech’s challenge is a “presumptively
unjustified” challenge to thmerits of the awards. &t 32. Heierli opinethat the Court should
use its equitable powers to award him attoshéses and costs against Contech because it

unjustifiably refused to abide by the arbitration award® 1d.

1. The Procedural Challenge to the Petitioner’s Petition

® Contech did not respond to Heierli’'s argument regarthie applicability of the FAA in its Reply Memorandum.

" Like the FAA, the D.C. UAA allows a court to vacateaahitral award when an arbitrator exceeds her powers.
SeeD.C. Code § 16-4423(a)(4) (2009) (ffie court shall vacate an award madénim arbitration proceeding if . . .
[a]n arbitrator exceededdtarbitrator's powers.”).

8 Contech expressly denies that it challenges the PAwiatd under the “manifest disragl of the law” standard.
SeePetitioners’ Reply Memorandum In Support of the Petition to Vacate A Portion of the Arbitration Award
(“Contech’s Pet. to Vacate Reply”) at 7-8 (“Respondegitsmpt to mischaracterize Petitioners’ challenge as one
under the ‘manifest disregard’ standard must fail.”). Hawethe Court will nevertheless address this issue after
Heierli raised the argument in his Memuodam in Oppositio to the Petition to Vacate.

° At this time the Court declines to address the issuehether the plaintiff is entitled to attorneys’ fees and costs
in regards to Contech'’s ##on to Vacate a Portion dahe Arbitration Award and Herli's Petition to Confirm
Arbitration Award, as the issue has not been sufficienthfdatiby the parties. Therefore, Heierli may file a separate
motion with the Court requesting such attorneys’ faws costs. An order to this effect will be issued
contemporaneously with the issuance of this memorandum opinion.



Under the FAA an application to vacate an arhiton award “shall be made and heard
in the manner provided by law for the making &edring of motions.” 9 U.S.C. § 6 (2008).
The statute provides no other process for vacatimarbitration award and therefore the motions
process is the exclusive mearigpursuing such relief._IdThus, the FAA does not allow a party
to initiate a challenge to arbitration award by fihg a complaint or a petition to vacate the

award. O.R. Sec., Inc. v. Prof’| Planning Assp85.7 F.2d 742, 745-46 (11th Cir. 1988)

(citation omitted). A motion must be written—unless made during a hearing or trial—and state
both the grounds for seeking an order with paldigty as well as the relief sought. Fed. R. Civ.

P. 7(b). In addition, this Court’s Local Rudddressing the filing of motions requires that a
motion be accompanied by a memorandum of paihtaw and authorities that support the

motion. LCVR 7(a). Federal courts, however, hdigeretion to treat a petition to vacate as a

motion if the parties have fully developtt issue or issues for the court. EeR. Sec., Ing.
857 F.2d at 746 (“[A]n erroneous nomenclaturesdoet prevent the court from recognizing the

true nature of a motion.”) (quag Sacks v. Reynolds Secs., 693 F.2d 1234, 1239

(D.C.Cir.1978). The Court also fidiscretion to allova party to submit a “motion” that does
not include a memorandum of laamd authorities if the other pig is not prejudiced. See

Mazloum v. D.C. Metro. Police Dep’s76 F. Supp. 2d 25, 41 n.11 (D.D.C. 2008).

Here, Contech has improperly challengesl drbitration award by filing a petition to
vacate the award rather than a motion accomganiea memorandum of points and authorities.

SeeO.R. Sec., In¢.857 F.2d at 745. The Court, howevell] exercise its discretion and decline

19 The Court notes that because theigsircontracts impact interstate conmee the FAA controls absent a clear
indication by the parties to the contrary. Jung v. Ass’n of Am. Med. C808.F. Supp. 2d 119, 144, 152 (D.D.C.
2004) (citations omitted). The Court will dess this subject hereafter, infra. 12-14.

M The D.C. UAA also requires thapatition to vacate an arbitration awardftied as a motion in accordance with
the rules of the court in which the motion is brought. D.C. Code § 16-4405(a).

10



to dismiss Contech’s petition for these transgoessbecause the padibave fully developed

their arguments in their submissions to the CoAnd in regard to Contech’s failure to submit a
memorandum of points of law and authoritiesexgiired by Local Civil Rule 7, the Court finds
that the respondent has not beegajudiced by this failing becae the petition contains the
grounds on which Contech challenges the arbitnedivvard and offers legal arguments in support
of its petition. The Court also notes that Heierli’s petition to enforce the Final Award suffers
from the same procedural defect he complabsut. However, as with Contech’s petition, the
Court, in its discretion, likewiseonstrues his petition as a motion.

2. The Respondent’s Judicial Estoppel Challenge

The doctrine of judicial estoppel bars “a party from asserting a position [in court]
proceeding[s] that is [clearly inconsistent wighposition previously takein the same or earlier

proceedings.”_Karaha Bodas Co. v. PerasahPertambangan Minyak Dan Gas Bumi Negara

364 F.3d 274, 293-94 (5th Cir. 2004)nding that the district courtdinot abuse its discretion in

applying the doctrine in proceedingsatienging an arbitition award); accor@®onovan v. U.S.

Postal Serv.530 F. Supp. 894, 902 (D.D.C. 1981). Toetrine “preclude[s] litigants from
‘playing fast and loose’ with the courts, amebhibit[s] parties frondeliberately changing

positions according to the exigencies of the moment.” Karaha Boda364d-.3d at 294

(quoting_United States v. McCaskeéyF.3d 368, 378 (5th Cir. 1993)). In determining whether

to apply the doctrine of judicia@stoppel, “several factors typicallyform the decision . . . to
apply the doctrine in a particular case:” {h)ether the party’s later position is “clearly
inconsistent” with an earlier position; (2) whet the party was able to convince a court to

accept the earlier position; and (3) whether theyméking to advance amconsistent position

11



“would derive an unfair advantage or imposeuafair detriment on the opposing party if not

estopped.”_New Hampshire v. Majre82 U.S. 742, 750-51 (2001) (citations omitted).

Here, Contech is not attempting to acds@arguments inconsistent with arguments it
made during the arbitration proceedings. dctf Contech has consistently maintained that
although the Arbitrator had the powteraward attorneys’ feesid costs, she only had authority
to make such awards if done so in complianth @elaware law. Heierli’'s Opp’n, Ex. 2 at 5-13
(Contech’s Motion for Reconsiddian of (1) Interim Award of Attorneys’ Fees and Costs and
(2) Termination of the Management Servieggeement). Furthermore, Contech has
consistently maintained that the CPR Rulesot provide an ingeendent basis for the
Arbitrator’'s award of attoreys’ fees and costs. ldt 4. Therefore, the Court finds that the
doctrine of judicial estoppeloes not bar Contech from puirsgi the arguments it advances
before this Court.

3. The FAA’s Applicability to JudiciaReview of the Parties’ Dispute

The FAA governs contracts &obitrate disputes involving intetate commerce. 9 U.S.C.
88 1-2. “[T]he intent of the contracting padit® apply state arbdtion rules or law to
arbitration proceedings [and opt aitthe applicability of the FAAust be explicitly stated in
the contract and . . . a genlechoice of law provision does nevidence such intent.”_Jung v.

Ass'n of Am. Med. Colls$.300 F. Supp. 2d 119, 152 (D.D.2Z004) (citing Sovak v. Chugai

Pharm. Cq.280 F.3d 1266, 1270 (9th Cir. 2002) (“[A] gealechoice-of-law clause within an
arbitration provision does not trump the pneption that the FAA supplies the rules for

arbitration.”); Roadway Package Sys., Inc. v. Kay&6r7 F.3d 287, 288-89 (3d Cir.2001) (“[A]

generic choice-of-law clause, standing alon@ssfficient to support a finding that contracting

parties intended to opt out of the FAA's dédffatandards.”). The FAA “declare[s] a national

12



policy favoring arbitration” and supersedsmflicting state laws. Preston v. Ferres2 U.S.

346, 353 (2008). Here, the parties contractedlt@sestruction materials nationwide. Heierli’'s
Opp’n, Ex. 1 (Partial Award) at 5. Thus, theantract implicates interstate commerce and their
agreement to arbitrate their disputesastoolled by the FAA by “defult” absent a clear

indication to tke contrary. Sedung 300 F. Supp. 2d at 152 (quoting Roadway Package Zy5.

F.3d at 288-89).

Contech has not adequately explained WigyD.C. UAA rather than the FAA governs
judicial review of the partiesdrbitration of their dispute. EhCourt assumes that Contech is
asserting that the provision of the dispute lggmn clause which stas: “[a]jny mediation or
arbitration proceedings shall occur in WashamytD.C.,” Contech’s Pet. to Vacate, Ex. A
(Stockholders’ Agreement) § 7.11, Ex. B (Management Services Agreement) I 10(b), Ex. C
(Sales Representative Agreement) I 14(b), espsean agreement between the parties to opt out
of the FAA. In analogous s@tions, however, courts haveufal that even a choice of law
provision indicating that a particular jurisdmti's substantive law will govern the agreement

does not amount to an express statement to opt out of the FAA. Sedastgobuono v.

Shearson Lehman Hutton, In614 U.S. 52, 59 (1995) (findingahthe FAA preempted the New

York rule prohibiting punitive damage awardsdmwitrators because the parties demonstrated no
contractual intent to opt out ttie FAA even with the adoption of a choice of law clause);,Jung
300 F. Supp. 2d at 152-53 (indicating that “[n]Jumesr courts of appeals have concluded that
Mastrobuonaequires that the intent tfe contracting parties to agpitate arbitration rules or

law to arbitration proceedings mums explicitly stated in the contraand . . . a general choice of
law provision does not evidence such intentamcluding that federarbitration law governed

despite a “general choice of law provisionWhile Contech’s argument is factually somewhat

13



stronger than analogous cases because themeteto Washington, D.C. appears in the
arbitration clause itself and nosaparate choice of law clauSeyiastrobuonanakes clear that
an opt out clause must bepdicit to be effective._Jung@00 F. Supp. 2d at 152-53. As a result,
there is no clear intent expressed by the maftethe FAA not to govern the arbitration of
disputes between them; rather, the referentdshington, D.C. is merely an agreement
between parties from different countries aghlocation where tharbitration proceedings
would occur. Therefore, the Court musenhclude that the FAA governs this matter, and
accordingly, provides the grounds on which thdiBlaAward may be vacated and the scope of
the Arbitrator’s authority.

4, The Applicability of Delaware Substame Law to the Arbitral Resolution of the
Parties’ Dispute

Neither party disputes thBielaware law governs the adnstration and interpretation of
the agreements between thetigs because both the Stockholders’ Agreement and the
Management Services Agreement contath@ice of law provigin invoking Delaware
substantive law® Contech'’s Pet. to Vacate, Ex.(8tockholders’ Agreement) { 7.6, Ex. B
(Management Services Agreement) 1 10(a), Ex.ale6SRepresentative Agreement) § 14(a). In
its Petition to Vacate the Partial Award, Contecltest, “[i]n this case, the law of Delaware is
the applicable rule of law because it was expressly selected by the parties in the [Stockholders’,
Management Services, and Sales RepresentativepAgents.” Contech’s Pet. to Vacate at 5.
And Heierli agreed in his Memorandum in Opftimn to the Petition to Vacate that Delaware

law governed the parties’ dispute. $é=erli’'s Opp’'n at 13 & n.10Moreover, in the second

12 gection 7.11 of the Stockholdefsjreement reads: “Any mediation obiration proceedings shall occur in
Washington, D.C., USA, unless otherwise agre€dntech’s Pet. to Vacate, Ex. A at 12.

13 Delaware substantive law was applied by the Arbitiattie two decisions at issue in these cases. See generally
Heierli's Opp’'n, Ex. 1 (Partial Award); ContechCross-Pet. to Vacat&x. J (Final Award).

14



action, Heierli requested pre-judgnt interest based on the argument that it is mandatory under
Delaware law, Heierli’'s Mem. t€onfirm at 7, and Contech did nointest the applicability of
Delaware law on this issue. The Court therefconcludes that Delare substantive law

governs the arbitral resolutiai the parties’ dispute.

5. Whether the Partial Arbitration Award Should be Vacated

Under the FAA, “judicial review of arbf awards is extremely limited.” Kanuth v.

Prescott, Ball & Turben, Inc949 F.2d 1175, 1178 (D.C. Cir. 1991). “Courts thus do not sit to

hear claims of factual or lefarror by an arbitrator as appellate court does in reviewing

decisions of lower courts.” Unitdeperworkers Int'l Union v. Misco, In484 U.S. 29, 38

(1987). Accordingly, the grounds for vacatingaahitration award a&r limited to “extreme

arbitral conduct” as defined in Sections Hald 1 of the FAA. Hall St. Assocs. v. Mattel, Inc.

552 U.S. 576, 586 (2008). The Court will first discuss the Arbitrajorsdiction to award
attorneys’ fees and costs, and then disatesther she “exceeded h@owers” in making these
awards.

a. Whether the Parties Intended far fkrbitrator to Determine the Scope of
Their Agreement to Arbitrate

When a dispute involving parties to an agreehwith an arbitratin clause is brought to
a court for resolution, it is the court’s obligatito determine whethéne parties agreed to
submit a particular issue to arbitration unlesspidweies have made unmistakably clear that they
intended for the arbitrator, rathigwan the court, to determine tagbitrator’s jursdiction. _First

Options of Chi., Inc. v. Kaplarb514 U.S. 938, 944 (1995). In detening whether there is clear

unmistakable evidence that the parties agreed to have an arbitrator determine the scope of their

agreement, “courts generally . . . should agptinary state-law principles that govern the
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formation of contracts.” Idsee also, e.gGrynberg v. BP P.L.C585 F. Supp. 2d 50, 54

(D.D.C. 2008).

The parties here clearly intended to haweAhbitrator determinéhe scope of her own
jurisdiction. Under Delaware lavhe incorporation of arbitrailes in the agreement giving the
arbitrator the ability to determénthe scope of the arbitrator’s nyurisdiction, combined with an
arbitral clause providing for atipation of all disputes, demonsteatlear unmistakable proof that
the parties intended the arbitrator to det@e the scope of their agreement. James &

Jackson, LLC v. Willie Gary, LLC906 A.2d 76, 80 (Del. 2006 And here, the parties’

agreements provide that “[a]ngmtroversy or claim arising out of relating to this Agreement
or the breach, termination or validity thereof, shall be finally settle@y arbitration . . . in
accordance with the CPR Rules for Non-Admimistl Arbitration.” Heierli’'s Opp’n, Ex. 9
(Stockholders’ Agreement) 1 7.11; Ex. 10 (Maexagnt Services Agreement) § 10(b); Ex. 11
(Sales Representative Agreement) I 14(b). THe @ikes state that “[t]hgrbitration] Tribunal
shall have the power to hear and determine challengesjtwisdiction, including any
objections with respect to the existence, sanpelidity of the arbitration agreement.” CPR
Rule 8.1; Heierli’'s Opp’n, Ex. 12Because the parties clearly indied their intent to have the
Arbitrator determine the scope of the arliibila agreement, they granted her the power to
determine her own jurisdiction, thus allowing hedecide whether shead the authority to
award attorneys’ fees and costs. Moreotrex,CPR Rules themselves provide a basis for
awarding attorneys’ fees and costéich state: “[tlhe Tribunal gl fix the costs of arbitration
in its award . . . [and such] cestf arbitration includes . . ]lfte costs for legal representation
and assistance and experts incurred by a pagych extent as the Tribunal may deem

appropriate . . ..” CPR Rul.2; Heierli's Opp’n, Ex. 12. Fingl] the Arbitrator unequivocally
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stated in her Order regarding Contech’s mot@rmreconsideration that her finding was based
primarily on the fact that “[i]t is uncontroverted that Delaware law permits such an award where
circumstances warrant [the award].” Heierli'sgp Ex. 5 (July 15 Order). And the Arbitrator
made a legal finding that the circumstances ind¢h&e warranted attorney’s fees and such fees
were clearly permissiblunder Delaware law.

The Court can find no reason to rejed #rbitrator’s conclusion that she had
jurisdiction to award attorneys’ fees and costbus, Contech position thtte Arbitrator acted
beyond the parameters of the agreement, theratrbn rules, and Delaware law in awarding
attorney’s fees, Petitioners’ RggVlemorandum In Support of thetR®n to Vacate a Portion of
the Arbitration Award (“Contech’s Pet. tca¢ate Reply”) at 7-10, nstibe rejected.

b. Whether the Arbitrator Exceeded Her Powers

A court may set aside an arbitrationaad/ “where the arbitrator[] exceeded [her]
power([], or so imperfectly execwtdit] that a mutual, final, r@d definite award upon the subject
matter submitted was not made.” 9 U.S.C. § 10fa)dbwever, “[a]s long as the arbitrator is
even arguably construing or applying the conteantt acting within the scope of [her] authority,
that a court is convinced [sheommitted serious error doast suffice to overturn [her]

decision.” _Kanuth949 F.2d at 1180 (quoting United Paperworkers Int'l Uni84 U.S. at 38).

And when examining an arbitration award “it igtpaularly necessary to accord the ‘narrowest
of readings’ to the excesd-authority provision of [9J.S.C. § 10].”_Kanuth949 F.2d at 1180.
Having found that the Arbitrator had the pow@determine her jusdiction, the essence
of Contech’s remaining arguments, despite dastentions to the contrary, Contech’s Pet. to
Vacate Reply at 7-8, can only be construed as a challenge based on the Arbitrator’s

misinterpretation of Delaware law and the CPRsun awarding attorneyfees and costs.
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Contech’s Pet. to Vacate 11 22-29. The Adbar found that Delawatdaw imposes strict

penalties, including the award attorneys’ fees and costs,arder to discourage breaches of
fiduciary duties._Id.Ex. D (Partial Award) at 34. She therefore imposed attorneys’ fees and
costs against Contech in regardsh® breach of its fiduciary duty. |IdAlternatively, the

Arbitrator found that the CPR rdéprovide an independent basisaward both attorneys[’] fees

and the costs of the proceeding.” dontech’s argument that thebMrator lacked the power to
award attorneys’ fees and costs under CPR Rule 16.2 because an arbitrator’s authority to make
awards under that rule is limited by CPR Rule 2 Bontech’s Pet. t¥acate 11 22-26, in

addition to its argument that the arbitrataisapplied Thorpe by Castleman v. CERBE®?6

A.2d 436 (Del. 1996), because “the Arbitratadl dot award a common corporate benefit to
BEBOTech or its shareholders, and because tas no possible benefit flowing to BEBOTech
or its shareholders as a result of Heisréittion,” Contech’s Reto Vacate 1 27-29,

consequently amount to attackstbe Arbitrator’s legal finding$> seeContech’s Pet. to Vacate

14 CPR Rule 10.3 states: “The Tribunal may grantranyedy or relief, including but not limited to specific
performance of a contract, which is withthe scope of the agreement of thetipa and permissible under the law(s)
or rules of law applicable to the dispute.” Contech’s Pet. To Vacate, Ex. D (CPR Rules).

!> Heierli contends that Contech is “trying to argue thatArbitrator’s deaion was in ‘manifest disregard of the
law . . .."” Heierli's Opp’'n at 17. After the Supreme Cosrtiecision in Hall Street Associates, LLC v. Mattel, Inc.
552 U.S. 576 (2008), holding that the grounds enumenat8dctions 10(a) and 11 of the FAA are the exclusive
means for vacating an arbitral awaitds questionable whether “manifest disregard of the law” remains as a basis
for vacating an arbiation award._SeRepublic of Argentina v. BG Group P15 F. Supp. 2d 108, 115 n.7
(D.D.C. 2010) (Walton, J.). The text ofgiCourt’s footnote in Republic of Argentimeads:

[The petitioner] relies on the non-statutgipund that an aitval award may be
vacated where the award wiasued in “manifest disregard of the law.” Lessin
v. Merrill Lynch, Pierce, Fenner & Smith, In&81 F.3d 813, 816 (D.C. Cir.
2007). A question remains, however,taswvhether this basis for vacating an
arbitral award survivedhe Supreme Court's recent decision_in Hall Street
Associates 552 U.S. 576 (2008). There, the Supreme Court concluded that
Sections 10(a) and 11 of the FAA “provide the . _. . exclugjk@unds for
expedited vacatur and modification,” 552 U.S. at 584 (emphasis added), but
acknowledged that its “vague phrasing”tbé “manifest disregard of the law”
standard in prior precedents has caused confusion amongst the various circuit
courts of appeals, with some ciitsu viewing that standard as being
(continued . . .)
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11 25-26 (“[The] CPR Rules . . Mg the Arbitrator [the powetp award attorneys’ fees and

costs to Heierli only if that aavd is supported by Delaware law. [but] [t}he Arbitrator’'s

award of attorneys’ fees and cosd Heierli in this proceeding ohibited by Delaware law).
Irrespective of whether Cath is challenging the Partial Award under the “manifest

disregard of the law” standard, the fact that Anbitrator may have misapplied Delaware law or

the CPR Rules is not a basis focaang the award undéhe FAA. Sed.aPrade v. Kidder,

Peabody & Cq.246 F.3d 702, 706 (D.C. Cir. 2001) (quoting Kan@9 F.2d at 1178) (stating

that to prevail under thEnanifest disregard of the law”atdard, the party seeking to vacate
must demonstrate “more than error or misurtdeding with respect tthe law”); Teamsters

Local Union No. 61 v. United Parcel Serv., Iie72 F.3d 600, 604 (D.C. Cir. 2001) (quoting

Kanuth 949 F.2d at 1178) (stating “judicial reviewanbitral awards is extremely limited,” and
that this Court “do[es] not sit teear claims of factual or legalrer by an arbitrator” in the same

manner that an appeals court would reviewdidesion of a lower cot); LaPrade v. Kidder,

Peabody & Cq.94 F. Supp. 2d 2, 4 (D.D.C. 2000), afPd6 F.3d at 705 (stating that “a court

must confirm an arbitration award where sarokrable support for the award can be gleaned

(. . . continued)
encompassed within the grounds explicitly listed under the FAA (specifically
Sections 10(a)(3) and (4)), iét 585, while others, including the District of
Columbia Circuit, have viewed the standard as independent of the grounds
explicitly enumerated under Section 10(a), sessin 481 F.3d at 816 (“In
addition to the grounds under the [FAA] . . . on which an arbitration award may
be vacated, an award may be vacated drilyis ‘in manifest disregard of the
law.’ ”). The Supreme Court remaineiteat, however, as to which approach is
correct, and neither the Seppne Court nor the District of Columbia Circuit have
yet to weigh in on whether Hall Street Associaéects any of their respective
precedents. _See Stolt-NielserASy. AnimalFeeds Intl Corp.  U.S. |
_, 130 S. Ct. 1758, 1768, n.3 (2010) (declining to decide whether the
“manifest disregard of the law” stdard survived_Hall Street Associates
Regnery Pub., Inc. v. Miniter368 Fed. Appx. 148, 149 (D.C. Cir. 2010)
(assuming, without deciding, that the “nfast disregard of the law” standard
survived_Hall Street Associatgs

715 F. Supp. 2d at 115 n.7.
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from the record”). Consequently, because it hasrdened that the arbétor had jurisdiction to
award attorneys’ fees and costs, the Court mafistn the award even if it believes that the

arbitrator has committed error. S€anuth 949 F.2d at 1180 (quoting United Paperworkers

Int’l Union, 484 U.S. at 38) (“[A]s long as the arbitvats even arguablgonstruing or applying

the contract and acting within the scope @trJlauthority, that aaurt is convinced [she]
committed serious error does not suffice to overturn [her] decision.”). Thus, the Court cannot
find that the Arbitrator exceeded her poweawarding attorneys’ fees and costs.

B. The Final Award

In his Petition to Confirm the Final AwarHegeierli asserts that this Court must confirm
the arbitration award because H¢| parties agreed to arbitraleir dispute and agreed that
judgment could be entered on the arbitration awhelFinal Award was made in the District of
Columbia, the Petition was filed within one y@éhthe Final Award being made, and there are
no grounds upon which the Final Award could be \eatat Heierli’'s Mem. to Confirm at 6.
Heierli also asserts that the court should awam pre-judgment interest on the Arbitrator’s
award from the date of the award to the dditide entry of judgment by this Court as is
mandated by Delaware law, which constituteslaw the parties agreed would govern
application of the Stodiolders’ Agreement. Idat 7.

In response, Contech offdigee bases upon which this Court should vacate the Final
Award: (1) the Arbitrator “exceeded her juiistibn” by deciding a new dispute that had not
been processed through the dispute resolutiorepikge the parties agreed to before a dispute
would be submitted to arbitration, Contech’s Gr&®t. to Vacate at 6-10; (2) the Arbitrator
“exceeded her jurisdiction” by deciding the valueHafierli’s shares as of May 2009 rather than

assessing their value period beem March 2006 and February 2007 atdl11-12; and (3) the
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Arbitrator acted in manifest siegard of the express termsloé Stockholders’ Agreement by
wrongfully rejecting Contech’s use of Geneyallccepted Accounting Principles (“GAAP”) to
determine the purchase price Heierli was emtittereceive for his BEBOTech shares,at12-
1410

Heierli responds with a ses of alternate grounds uponialinthe Court should reject
Contech’s two arguments that the Arbitrator “exagkeder jurisdiction.” First, Heierli asserts
that Contech’s argument that Heierli failed tas$g a condition precedent to the arbitration of
the parties’ dispute, i.e., pafipation in negotiations and medat, is an argument challenging a
decision of “procedural arbitrability,” which is &sue subject to the Arbitrator’s discretion that
is not reviewable by this court. Plaintifi@pposition to Defendant@ross-Petition to Vacate
Arbitration Award, and Reply tBefendant’s Opposition to Petih to Confirm Arbitration
Award (“Opp’n to Cross-Pet. & Reply”) at 6. Failing the success thfat position, Heierli
argues that even if the challenge “raises qoesf ‘substantive’ riner than ‘procedural’
arbitrability,” the question of arbitrability isne the parties agreeduld be decided by the
Arbitrator. Id.at 15. As support for this position, Hei@otes that the CPR Rules provide that
“[t]he Tribunal [,i.e., the Arbitrair] shall have the power to heand determine challenges to its
jurisdiction, includng any objections with respect to thestéance, scope or validity of the
arbitration agreement,” it 16 (citing CPR Rule 8.1), andgis that the pdies through their

Stockholders’ Agreement demonstrated their wakiable intention “to have the Arbitrator

16 Contech originally offered an additional basis facating the Final Award—th4the Arbitrator acted in
manifest disregard of the law by ordering that Contech could not withhold federal taxes frotarést she ordered
Contech to pay . . . Heierli . . ., even if federal tax law required Contech to do so.” Defendant Contgahction
Products Inc.’s Notice of Withdrawaf One Ground for Its Cross-Petititm Vacate (“Contech’s Withdrawal
Notice”) at 1-2; see alsBGontech’s Cross-Pet. to Vacate at 14 .nt€oh withdrew this argument as “moot” after
Heierli provided proof that he had executed the required form “attesting that he teatresiSwitzerland” and
therefore the withholding of United States federal income tax by Contech was not required byaederal
Contech’s Withdrawal Notice at 1-2.
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determine her own jurisdiction by providing thag]fjy controversy or claim arising out of or
relating to this Agreement ordlbreach, termination or viabilithereof’ should be decided by
the arbitrator ‘in accordance with the CPRd&ufor Non-Administeredrbitration,” id. (citing
Stockholders Agreement § 7.11). Alternativétgierli opines that Contech abandoned its
jurisdictional challenge by caeding during the October 2009 arhtton hearings that it was not
raising completely new positions at that tilné rather was requesting that the Arbitrator
reconsider the same rulings she had resdlen her earlier Partial Award. ldt 17. Heierli next
argues that if the Court permits Contech tdlehge the Arbitrator’s jusdiction, the challenge
should nonetheless fail because (1) “[tjhe deteatron of the purchase price for Heierli’'s
[s]hares” did not concern a nalispute but involved applicatiarf the Arbitrator’'s Partial
Award rulings; (2) “Heierli was not required testart the dispute selution process”; (3)
“[n]egotiation and mediation were not conditiqggrecedent to arbitration{4) “[e]ven if the
parties’ arbitration clausechnically required Heierli tgo through yet asther round of
negotiation and mediation—and it did not—[Heiewis relieved of that obligation because
Contech breached [that] very requirement”; (5ei&fli did, in fact, comly with the negotiation
and mediation provisions of the arbitration dauand; (6) “[v]acatig the Final Award would
work an inequitable forfeiture.”_lcht 18-23. Finally, Heierli sponds to Contech’s argument
“that the Arbitrator ‘manifestly disregarded th&vldy supposedly failingo apply a provision in
the Stockholders’ Agreement regarding GenerAttgepted Accounting Principles [GAAP],” id.
at 26, by drawing the Court’s atiigon to Contech'’s failure tmentify any governing legal
principle the Arbitrator knevabout yet refused to apply, idgt 27. Heierli essentially

characterizes the challenge by Contech as mardigagreement with the Arbitrator’s final
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decision rather than one that identifies a gowgrprinciple of law, which was presented to,
known, and ignored by the Arbitrator. &t 27-28.

1. Standard of Review in Determiiigg Whether the Final Award Should be
Confirmed

The Court’s authority to confirm the finatbitral award in tis case is governed by
section 9 of the FAA, which provides the following:

If the parties in their agreementvgaagreed that a judgment of the
court shall be entered upon tlevard made pursuant to the
arbitration, and shall specify thewr, then at any time within one
year after the award is made ggrty to the arbitration may apply

to the court so specified for an order confirming the award, and
thereupon the court must grant swh order unless the award is
vacated, modified, or corrected as prescribed in sections 10 and 11
of this title.

9U.S.C.809.
The Supreme Court has held that the groundsnenated in Sections 10(a) and 11 of the
FAA are the exclusive means for vacating, modifymgcorrecting an arbiét award. Hall Street

Assocs., LLC v. Mattel, In¢552 U.S. 576 (2008). Under 9 U.S.C. § 10(a), a court may vacate

an arbitration award upomplication of any party to the arkation if the award was procured by
“corruption, fraud, or undue means;” if theresnvavident partialityor corruption in the
arbitrator[];” if the “arbitrator[] [was] guilty ofmisconduct in refusing to postpone the hearing . .
. or in refusing to hear evidence pertinent and rat® the controversy;br if the “arbitrator]]
exceeded [her] powers.” Under 9 U.S.C. 8§ 11, ataoay modify or correcan arbitral award if
(1) the movant can demonstrate that “there arasvident material miscalculation of figures|,]

or an evident material mistakethe description of any persahjng, or property referred to in

the award,” (2) the arbitrator has rendeaedkecision “upon a matter not submitted to [her],
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unless it is a matter not affecting the merits of the decision upon the matter submitted,” or (3)
“the award is imperfect in matter of form radfecting the merits ahe controversy.”_Id.

In applying these standards to determinetiver vacatur or modification of the Final
Award is warranted, the Court reiterates that it must remain mindful of the principle that
“judicial review of arbitral awats is extremely limited,” and th#tis Court “do[es] not sit to
hear claims of factual or legatror by an arbitrator” in the s@ manner that an appeals court

would review the decision of a lower court. Teamsters Local Union N@71F.3d at 604

(quoting_ Kanuth949 F.2d at 1178). In fact, a broader egwof an arbitrator's decision would
frustrate the FAA’s “emphatic federal policy inv/ta of arbitral disputeesolution,” Mitsubishi

Motors Corp. v. Soler Chrysler-Plymouth, In473 U.S. 614, 631 (1985) (noting that the policy

“applies with special force in the field of imtational commerce”), because such scrutiny would
“‘undermin[e] the goals of arbitration, namely, settling disputes effiyi and avoiding lengthy

and expensive litigation,” LaPrade4 F. Supp. 2d at 4-5. Instead, “a court must confirm an

arbitration award where some colorable supportiferaward can be gleaned from the record.”
Id. at 4. Thus, “[t]he showing required to aveigmmary confirmation of an arbitration award is
high, and a party moving to vacate theaadvhas the burden of proof.” Willemijn

Houdstermaatschappij, BV v. Standard Microsystems Cb@3. F.3d 9, 12 (2d Cir. 1997)

(citations omitted). Unless the Court has grounds to vacate, modify, or correct the Final Award,

it must grant the petition to confirm the award. Bekins v. Tesep180 F. Supp. 2d 15, 18

(D.D.C. 2001) (quotig Taylor v. Nelson788 F.2d 220, 225 (4th Cir. 1986) (“A confirmation

proceeding under 9 U.S.C. 8 9 is intended to Inensary: confirmation can only be denied if an

award has been corrected, vacated or modified in accordance with the Federal Arbitration Act.”).
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a. Challenge to the Arbitrator’s Jurisdiction to Make the Final Award

The Arbitrator “determined that [she] had gdhiction to resolve [the issues presented in
reaching the Final Award, finding that] they remmeted a continuation of the parties’ existing
dispute regarding the pppriateness of various expertsgegories Contech sought to deduct
from the [earnings before interest, taxegrdeiation and amortizatn], matters which were
previously addressed in the fitetaring,” Contech’s Cross-Pet.acate, Ex. J (Final Award) at
6, which was held in conjunction with the isscarf the Partial Award. The Court is precluded
from holding that the “arbitrator[] exceededfhpower” under 9 U.S.C. § 10 “[a]s long as the
arbitrator is even arguably cdngng or applying the contraeind acting within the scope of

[her] authority . . . .”_Kanuth949 F.2d at 1180 (quoting United Paperworkers Int’l Undg4

U.S. at 38). Moreover, courts are requiretiaccord the ‘narrowest of readings’ to the excess-
of-authority provision of [9J.S.C. § 10].”_Id. When “the partie agree to submit the
arbitrability question itself to artvation[,]” the court reviews aarbitrator’s decisions regarding
arbitrability under the same stamdaf review that applies tany other decision made by the
arbitrator. _First Options14 U.S. at 943. While the court owdeference to any decision of the
arbitrator, deference to jurisdicnal and procedural decisionsns greater than the deference
that must be accorded to any other decision.Hdre, the Court has found nothing in record to
suggest that the Arbitrator'sawwv—that the issues addressedhi@ Final Award were related to
issues that were addressed in partial award and thus her exeeeiof jurisdiction to address the
same issues was proper—falls outside the confines of the parties’ contract or resulted in the
Arbitrator acting beyond thecope of her authority. Sé&anuth 949 F.2d at 1180. Accordingly,

the Court can find no compelling readorreach a different conclusion.
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b. Contech’s Challenge that the ArbitaActed in Manifest Disregard of
the Law

Notwithstanding the Court’s prvious notation regardingdtstatus of the “manifest

disregard of the law” standafdllowing Hall Street Associate€ontech has nevertheless failed

to satisfy the standard.

To prevail under the “manifesdisregard of the law”
standard, [the movant] must rdenstrate “more than error or
misunderstanding with respect teettaw.” Rather, it must show
that “(1) the arbitrators knew @ governing legal principle[,] yet
refused to apply it or ignored altogether[,] and (2) the law
ignored by the arbitrators was wdllefined, explicit, and clearly
applicable to the case.”

Republic of Argentina715 F. Supp. 2d at 123 (quoting LaPra2i6 F.3d at 706) (internal

citations omitted). Contech arguesre that the Arbitrator acted manifest disregard of the law
by rejecting its use of Genemalccepted Accounting Principles (GAAP) in calculating earnings
before interest, taxes, depra&tdn and amortization, quoting teentences in the Stockholders’
Agreement that reads: earnings before intetases, depreciatiomd amortization “of the
Company shall be determined in accordance Wiilied States accrual basis Generally Accepted
Accounting Principles, consistently appliedContech’s Cross-Pet. to Vacate at 13.
The Arbitrator framed her decision regardthg propriety of vadus expenses Contech

claimed were mandated by GAAP as follows:

First, as | noted in the P&t Award, the contract, not GAAP,

controls the calculation of ¢h value of the [s]hares. The

calculation is based on [eangs before interest, taxes,

depreciation and amortization]. dEnings before interest, taxes,

depreciation and amortization amgjt defined at all in GAAP. It

is defined in the [Stockholders’ Agreement]. The central focus of

this inquiry is not, thereforeyhat GAAP requires but first and
foremost, what the [Stockholders’ Agreement] requires.
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Contech’s Cross-Pet. to Vacate. H (Final Award) at 6. The Aitrator therefore did not state
that applying GAAP was proper and then rejedtedpplication. Ingad, she considered the
other language of the Stockholders’ Agreemerauding the sample calculation of earnings
before interest, taxes, depreciatiod amortization, to beontrolling. _1d.

In addition, the Arbitrator based her refusaapply GAAP to the purchase price on
“extensive testimony and argument by both parties, including the testimony of competing
experts.” Opp’n to Cross-Pet. & Reply at ZBaus, the Court cannot conclude that she
“stray[ed] from interpretation and applicationtbé agreement and effectively dispense[d] [her]

own brand of industrial justice.” Stditielsen S.A. v. AnimalFeeds Int'l Cotp.  U.S. |

_,130 S.Ct. 1758, 1767 (2010) (internal quotation shankitted) (citations omitted). In fact,
just the opposite is the case.

To show manifest disregard of the lanhéte must be no colorable support for the
[Arbitrator’s] award in the record; if it seertfsat the [Arbitrator] rgacted [the movant’s]
argument after fair consideration, then [the nmi\& showing falls short, and the Court must

enter the [Arbitrator’sjudgment.” LaPrade94 F. Supp. 2d at 6. Here, the Arbitrator relied on

extensive testimony, expert anag/sand the parties’ arguments in arriving at her decisions
regarding the applicatioof GAAP to earnings before interest, taxes, depreciation and

amortization._See, e,gcontech’s Cross-Pet. to Vacate, K (transcript of the proceedings

before the Arbitrator where an expert was exauiregarding principlesf GAAP and earnings
before interest, taxes, pieciation and amortizationj.Thus, even if manifest disregard remains

a viable basis for vacating an arbitration alyaontech has failed to meet this standard.

" Heierli also attacks Contech’s challenge to thelFmaard, arguing that “Contech abandoned” its challenge to
the jurisdictional authority of the Arbitrator “at the Oty 2009 hearing and, in fact” submitted issues to the
(continued . . .)
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4, The Award of Pre-Judgment Interest on the Judgment

“Interest is awarded in Delaware as a nratferight and not ojudicial discretion.”

Moskowitz v. Mayor of Wilmington391 A.2d 209, 210 (Del. 1978). Furthermore, “[a]s a

general rule, interest accumwatfrom the date payment was due the plaintiff, because full
compensation requires an allowance for the dieteof the compensation awarded and interest
is used as a basis for measuring that allowance.Hkite, the Stockholders’ Agreement
provides that it is governed by Delaware law. IHeig therefore entitled to an award of pre-
judgment interest on the Final Award, at the dtermined by the arbitrator in the Final Award,
from the date that award was made up to andidne) the date of the isance of the Order that
accompanies this Memorandum Opinion.
[11. Conclusion

For the foregoing reasons, the Court grants Heierli’'s Cross-Petition to enforce the Partial

Award and his Petition to Confirm the Final Awlaand denies Contech’s Petition to Vacate the

Partial Award and its Cross-@in to Vacate the Final Award.

/sl
REGGIE B. WALTON
Lhited States District Judge

(.. . continued)
Arbitrator, which resulted in “the now-challenged rulings.”dtl17. The Court need not address this argument,
having decided the issue on other grounds.

18 As noted earlier, Contech’s manifest disregard ofahechallenge originally included a second theory—that the
Arbitrator acted in manifest disregard of the law by deciding that Contech could not withdierdl taxes on

interest payments made to Heierli in spite of federalaa. However, Contech has withdrawn this challenge. See
suprap. 19, note 11.

¥ This Memorandum Opinion accompanies the Order that was issued on September 30, 2010 and teFinal O
issued contemporaneously with this Memorandum Opinion.
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