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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TAC-CRITICAL SYSTEMS, INC,,

Plaintiff,
V. Civil Action No. 09-1512 (JEB)

INTEGRATED FACILITY SYSTEMS,
INC., etal.,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff TAC-Critical Systems, Inc. hdsought this diversity action for breach of
contract against Defendants Integrated Fac8ifgtems, Inc. and its sole owner and officer,
Mohan Jacob. IFS is now a defunct compary thosed its doors in 2009. To recover the
$239,666.04 in damages it seeksits breach-of-contract claifRlaintiff asserts a veil-piercing
theory to hold Jacob personally liable for IFS&porate debts. Jacob now moves for summary
judgment, arguing that, even if IFS did breach the contract, TAC cannot, as a matter of law,
pierce IFS’s corporate veil andaover from him personally. Ake Court disagrees, it will deny
the Motion:

l. Background

Both TAC and IFS are contracting firms. In around 2005, they entered into an agreement

to perform work on “three federaldiities in the District of Clumbia.” Compl., § 6. IFS was

to be the general contractor, and TAC wasdrve as a subcontractor. The arrangement was

! The court has reviewed Defendant’s Motion for Sammludgment, Plaintiff's Opposition, Defendant’s
Reply, Plaintiff's Surreply on Delawa Law, and Defendant’s Response.
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made contingent on IFS’s being awarded thm@rcontract from the federal government, which
it ultimately obtaind. 1d., 11 6-7.

Shortly after starting work on the fedecaintracts, the relatiship between IFS and
TAC began to sour. Despite tfact that IFS was the generalntractor, Jacob felt that “TAC
decided to run th[e] project on [its] own[,] . disregarding that [IFS] was the GC.” PI. Opp.,
Exh. 1 (Deposition of Mohan Jacob) at 62. Eated by the situation, Jacob became “[un]happy
with the whole process rightrtsugh the contract” and generabiglieved that he had “lost
control of the contract . . ..” 1d. Animosi&yso developed between tparties with respect to
the value of each company’s work on the releyaojects. While they “never had any problem
with the scope of work,” the parties were moaccord regarding how much TAC would receive
as payment._Id. at 66. Jacob avers thatp&8 TAC $840,000 for its work on the facilities and
kept only $128,000 for itself. Id. at 79-80. Hetlier contends thatelsause of TAC's alleged
conduct, IFS actually lost near$r5,000 in unrecouped expenses on the federal projects. Id. at
69. Other than a $15,000 debt that Jacobs acknowledges that IFS owes Plaintiff, see id. at 73,
78, 106, he asserts that TAC has been fully paiddavork on all pertinent contracts. Id. at
105-06.

Not surprisingly, TAC takes a different view thieir contractual digge. In filing this
breach-of-contract action against both IFS dacbb, TAC alleges that IFS owes it almost
$240,000. Compl.,  14. Plaintiffiditionally advances a veil-piging theory to hold Jacob
personally liable for these contractual damages.

Jacob has now filed a Motion for Summary Judgment urelerE Civ. P. 56(a),
arguing that no genuine issues oftemal fact remain with respetd his personal liability for the

contract.



. Legal Standard
Summary judgment may be granted if “thevant shows that there is no genuine dispute
as to any material fact and the movargnstled to judgment as a matter of law.E0-R.Civ. P.

56(a);_see also Anderson v. Liberty Lobby., 477 U.S. 242, 247-48 (1986); Holcomb v.

Powell, 433 F.3d 889, 895 (D.C. Cir. 2006). “A paasserting that a fact cannot be or is
genuinely disputed must support the assertiontygcio particular pastof materials in the
record.” FED. R.Civ.P. 56(c)(1)(A). “A fact is ‘materialif a dispute over it might affect the
outcome of a suit under the governing law; falctlisputes that arertielevant or unnecessary’
do not affect the summary judgment determora” Holcomb, 433 F.3d at 895 (quoting Liberty
Lobby, Inc., 477 U.S. at 248). An issue is “gewiiif the evidence isuch that a reasonable
jury could return a verdidor the nonmoving party. See Scott v. Harris, 550 U.S. 372, 380

(2007);_Liberty Lobby, Inc., 477 U.&t 248; Holcomb, 433 F.3d at 895.

The party seeking summary judgment “bebesheavy burden of establishing that the

merits of his case are so clear that expeditdin is justified.”_Taxpayers Watchdog, Inc. v.

Stanley, 819 F.2d 294, 297 (D.C.Cir.1987). “Until avant has met its burden, the opponent of
a summary judgment motion is under no olligato present any evidence.” Gray V.

Greyhound Lines, East, 545 F.2d 169, 174 (D.€.1876). When a motion for summary

judgment is under consideration, “the evidencthefnon-movant is to be believed, and all

justifiable inferences are to loeawn in [its] favor.” _Libery Lobby, Inc., 477 U.S. at 255; see

also Mastro v. Potomac Electric Povigw., 447 F.3d 843, 849-50 (D.C. Cir. 2006); Aka v.

Washington Hospital Center, 156 F.3d 1284, 1288 (i€ 1998) (en banc); Washington Post

Co. v. U.S. Dep't of Health and Hum&arvices, 865 F.2d 320, 325 (D.C. Cir. 1989).

The nonmoving party's opposition, however, must consist of more than mere unsupported



allegations or denials and mums supported by affidavits, dacations, or other competent
evidence, setting forth specific facts showingtttinere is a genuine issue for triaebFR.Civ.

P. 56(e); Celotex Corp. v. Catrett, 478U317, 324 (1986). The nonmovant is required to

provide evidence that would permit a reasongabieto find in its favor. Laningham v. United

States Navy, 813 F.2d 1236, 1242 (D.C. Cir. 1987the nonmovant's evidence is “merely

colorable” or “not significantly probative,” sumary judgment may be granted. Liberty Lobby,

Inc., 477 U.S. at 249-50; see Scott, 550 U.38at(“[W]here the record taken as a whole could
not lead a rational triesf fact to find for the non-moving pg, there is ‘no genuine issue for

trial.””) (quoting MatsushitéElectric Industrial @. v. Zenith Radio Corp., 475 U.S. 574, 587

(1986)).
1. Analysis

A. Choice of Law

Before addressing the merits of Jacddition, the Court must first sort through a
complicated choice-of-law question. Becausectm®e concerns — albeitdirectly — contracts
with the federal government, the Court mdistermine whether federal or state common law
applies to Plaintiff's veil-piercing theory. Ifderal law controls, the Court must apply that veil-
piercing common law. [f statevlagoverns, however, the Court must then decide which of three
jurisdictions’ common law is applicable heré€he State of Delawar¢he Commonwealth of
Virginia, and the District of Columbia each hasostensible interest in having its law applied to
this dispute. Delaware is the state in WhiES is incorporated. IFS’s principal place of
business is located in Virginiand the Commonwealth is also evk the relevant contracts were
executed. Finally, the District of Columbiatie jurisdiction in whib this action was brought,

where the relevant contracts egerformed, and where they were allegedly breached. The



Court finds that District o€olumbia veil-piercing law ultimately applies to this case.

The question of which jurisdiction’s law ap@ierhere a party to a diversity case seeks to
pierce the corporate veil can égpecially vexing where, as hetigg facts present both vertical —
i.e., should federal or state laapply? -- and horizontal -e., which state’s lavghould apply? --

choice-of-law questions. See Roadway RaekSystem, Inc. v. Kayser, 257 F.3d 287, 293-94

(3d Cir. 2001) (explaining distotion between vertical and hpontal), abrogated on other

grounds by Hall Street Assoc., L.L.®.,Mattel, Inc., 552 U.S. 576 (2008yVhere a veil-

piercing case is brought under a fedestatute, “[t]here is significant disagreement . . . over
whether . . . courts should borrow state laminstead apply a fed® common law of veil

piercing.” United States v. Best Foods, 524 U.S. 51, 63 n.9 (1988)als®J.S. Through Small

Business Admin. v. Pena, 731 F.2d 8, 12 (D.C. Td84) (addressing the veil-piercing choice-

of-law quandary). Diversity casésvolv[ing] situations in wich [a] federal interest [is]
implicated by the decision whether to pierced¢bgorate veil” present the same obstacle. 1d.;

see alsaJnited States ex rel. Siewick v. JamiasScience and Engineering, Inc., 191 F. Supp.

2d 17, 20 (D.D.C. 2002) (“[F]ederal common lgaverning the veil-piercing question is
applicable to [diversity] cases where ‘some febietarest is implicated by the veil-piercing
inquiry.’) (quoting Pena, 731 F.2d at 12) @nbal citation omitted); Note, Piercing the

Corporate Veil: The Alter Ego Doctrine Under Federal Common Law, 95 Harv. L. Rev. 853

(1982) (discussingnter alia, diversity cases where courtsvkaapplied federal veil-piercing
common law)
In veil-piercing cases where no federal inséiis implicated, thenajority view applies

the District of Columbia’s choe-of-law principles, see Pena, 731 F.2d at 11-12; Amore ex rel.

Estates of Amore v. Accor, 529 F. Supp. 2d 85@®.C. 2008), which tymially underpin the




analysis in diversity case§See Nationwide Mutual Ins. Co. v. Richardson, 270 F.3d 948, 953

(D.C. Cir. 2001) (“A federal coursitting in diversityjurisdiction applies ta choice of law rules

of the forum state (or district derritory)[.]” (quoting LibertyMut. Ins. Co. v. Travelers Indem

Co., 78 F.3d 639, 642 (D.C. Cir.1996) (citation omitted)).

Another approach looks to the&ATEMENT (SECOND) OF CONFLICT OFLAwWS § 307
(1971),which has been interpreted to abrogate gémbi@ce-of-law principgs in veil-piercing
cases. The rule of § 307 states that “[t]he |taalof the state of incorporation will be applied

to determine” whether piercing the corporate vejlistified. Some courtisave been content to

end the inquiry there. See Moran v. HarrisshF.2d 310 (D.C. Cir. 1937) (“[T]he existence
and extent of the liability of a stockholder for. the debts of a corporation is determined by the

law of the state of incorpation.”) (footnote omitted); S.E.C. v. Levine, 671 F. Supp. 2d 14, 33

(D.D.C. 2009) (“Because [the qmration] is incorporated in Nada, Nevada law controls the
alter ego analysis.”) (citing ESTATEMENT 8 307).

The only relevant decisions relying o8®&7’s rule, however, are Levine and Moran;

neither case cites bindirayithority to support the EBBTATEMENTS proposition, nor have any
other D.C. federal courts sitting diversity jurisdiction subscribet their rationale. Such an
approach has, moreover, been harshly criticized in the academic literature and is arguably not

even based on a proper reading 80%. See Gregory S. Cresphdice of Law in Veil-Piercing

Litigation: Why Courts Should Bregard the Internal Affairs Rule and Embrace General Choice-

of-Law Principles, 64 N.Y.U. Ann. Surv. Am. L. 88008-2009). If state, as opposed to federal,

veil-piercing law governs this case, the Court thus believes it approjoriapgly District of

Columbia’s choice-of-law rules to igmine the particular state.

(11} m

Under those principles, courtenduct a “‘governmental interest analysis,” in which



they “evaluate the governmehpalicies underlying the . . . conflicting laws[] and determine
which jurisdiction’s policies would be most adead by having its law applied to the facts of the

case under review.” Hartley v. Dombrowské4 F. Supp. 2d 328, 336 (D.D.C. 2010) (quoting

Bledsoe 849 F.2d at 641). Ity applying this balancing test,gltourt considers various factors
such as the place of contragjj the place of contract negotatj the place [of] performance of
the contract, the location of the subject matteghefcontract, the place of incorporation and the

parties' place of business.” TurkmanRepublic of Bolivia, 273 F. Supp. 2d 45, 51 (D.D.C.

2002) (citing_Koro Co. v. Brystol-MyerSo., 568 F. Supp. 280, 286 (D.D.C. 1983)).

Under such an analysis, Dist of Columbia law must be applied to Plaintiff’s veil-
piercing theory. The District is the place wééhne relevant contraxctvere performed, the
jurisdiction that would be most affected by menhance, and the place where the contracts were
allegedly breached. “As th[e D.C. Circuit]dhpreviously stated, ‘[tlhe state where the

defendant's [alleged] conduct occur[red] hasdibm@inant interest inegulating it. . ..”

Bledsoe 849 F.2d at 648quoting Biscoe v. Arlington County, 738 F.2d 1352, 1361 (D.C. Cir.
1984)). The Court thus concludes, in respdogle horizontal choice-of-law question, that
District of Columbia veil-piercing law is applicable in this case.

The same result is requiredtaghe vertical choice-of-lavgsue. Some courts suggest
that “'the choice between staaind federal [veil-piercindgw may in many cases present
guestions of academic interest, but little pradtsignificance.” _Best Foods, 524 U.S. at 63 n.9

(quoting_In re Acushnet River & New BedétbHarbor Proceedings, 675 F. Supp. 22, 33 (D.

Mass. 1987)) (alteration in original). Thisose such case. Because “the difference between

federal alter ego law and D.C. alter ego law is immaterial,” McWilliams Ballard, Inc. v.

Broadway Management Co., 636 F. Supp. 2d 1, 7-8 (D.D.C. 2009) (footnote omitted), it is




unnecessary to decide the vatichoice-of-law question. Me specifically, the federal
common-law test for piercing the corporate veildgeeds in two steps: ‘(1) is there such unity

of interest and ownership thidile separate personalities of the corporation and the individual no
longer exist?; and (2) if the adse treated as those of the cogimn alone, will an inequitable

result follow?”” United States ex rel. Hoett v. Columbia/HCA Healthcare Corp., 498 F. Supp.

2d 25, 60 (D.D.C. 2007) (quoting Labadie Coal €. Black, 672 F.2d, 92, 97 (D.C. Cir. 1982)).

The substantively identical District of Columhiail-piercing standard set out in Part
[.B.,infra.

The Court may thus proceed to apply D&taf Columbia lawwithout affecting the
outcome even if the circumstances webrgquire applicatin of federal law.

B. Piercing the Corporate Veil

The gravamen of the disputethis Motion is whether Jacob is, as a matter of law,
shielded from personal liability for IFS’s contraat debts to TAC. In arguing that it can pierce
IFS’s corporate veil and recover from Japabosonally, Plaintiff alleges that “Jacob has
commingled his personal funds and IFS fuadd has used IFS to pay for his personal
obligations,” Compl., § 23, andsal that “Jacob used and canies to use IFS to defraud TAC”
and “others, including the Unitegtates Government.”_Id., 1 26- Plaintiff furthermore avers
that “IFS was and is ‘void’ in its state of inporation and was and is in revoked status in the
District of Columbia.” _1d., 1 20. Jacob contertde undisputed evidenieto the contrary.

It should be preliminarily ned that both parties misappralesome details regarding the
doctrine of veil-piercing. Gunts Il and IIl of Plaintiff's Complaint allege, respectively,
“Personal Liability for Acts of Void and ForfedeCorporation” and “Insier Reverse Piercing.”

Id. at 3-4. Both sides routinely refer to thesarts as discrete clainms their submissions.



They are not. Plaintiff's sole cause of actionhis case is for common-law breach of contract;
its assertions concerning veil-piercing merely comprise a legal theory by which it hopes to
extend liability — on its underlying breach-of-cadt claim — beyond IFS as a corporate entity to

Jacob as an individual.e8 Gallagher v. McClure Bintlj 740 S.W.2d 118, 119 (Tex. App.

1987) (“An attempt to pierce the corporate veil, ma @f itself, is not a cause of action but rather
is a means of imposing liabilign an underlying cause of action swsha tort or a breach of

contract.”); 1 William Meade Fletchet al., Fletcher Cyclopedia dhe Law of Corporations 8

41.10 (perm. ed., rev. vol. 2011) (“the alter ego théonot in itself eclaim for substantive
relief, but rather is proceduralit,“creates no cause of actioreftause it] is a means of imposing

liability on an underlying cause of action”) (footes omitted); see also Franklin A. Gevurts,

Piercing Piercing: An Attempt to Lift théeil of Confusion Suiwunding the Doctrine of

Piercing the Corporate Veil, 76 Or. L. Rev. 8834-55 (clarifying that “[p]iercing is an

equitable remedy,” not a cause of action).

Plaintiff, moreover, most certainly domst wish to “inside reverse pierce” IFS’s
corporate veil. This is because such aifeabt possible here. Reverse veil-piercing —
sometimes superfluously referred to as insidenge piercing — typidly “involves a corporate
insider . . . attempting to piertiee corporate veil from within sihat the corporate entity and the
individual will be considered one and therea” 1 Fletcher § 41.70. Plaintiff's theory,
therefore, is one of ordinameil-piercing in which an outsider asks a court to disregard a
corporate entity and impose liability an individual owner._See id. § 41.10.

Jacob also misstates the test for veil-pregainder District of Columbia law. He argues
that Plaintiff's veil-piercingheory is a “fraud-based claihhwhich has failed to satisfydp. R.

Civ. P. 9(b)'s heightened pleading standard foudtaDef. Resp. to PIl. Surreply at 9; see also




Mot. at 4. As noted, however, veil-piercing is adtlaim.” Even if it were, it requires neither
allegations nor proof of fraud. It would certaify to Defendant’s benefit if courts still required
a showing that an entity “use[d] the corporaterfdo perpetrate fraud or wrong,” Mot. at 8
(citing Vuitch v. Furr, 482 A.2d 811, 815 (D.C. 1988yt that is no longer the case.

Indeed, this is the exact poihie Court in Vuitch made when it explicitly discarded the

restrictive standard formerly plied in cases such as McAfid v. C. & K. Builders, 142 A.2d

605 (D.C. 1958). See 482 A.2d at 815 (“More recetitly,court has held that considerations of

justice and equity can justify p@ng the corporate veil and hagaeed the contention that . . .

there must be a showing of fraud . . . .”). Thee thrust of Vuitch is to explain how the veil-
piercing principle has evolved into a doctrineeqliity under which “the decision to pierce will
be influenced by [many] considerations.” 1d846. The existence or nexistence of fraud is,
of course, relevant to the inquiry,tdthe factor [that] predominatesiNwary in each case.” ld.
Properly enunciated, the D.C. veil-piercing dim& requires “(1) unity of ownership and
interest [between the entities], and (2) [eithed akthe corporate form to perpetrate fraud or

wrong, or other considerationsjaktice and equity justify it."Estate of Raleigh v. Mitchell,

947 A.2d 464, 470 (D.C. 2008) (quoting Bingham vidberg. Marchesano. Kohlman. Inc., 637

A.2d 81, 93 (D.C. 1994) (citation omitted) (imtat quotation marks omitted)). A commonly
referenced, though not exhaustilist of factors for deteriming when veil-piercing is
appropriate includes “(1) whetheorporate formalities haveeen disregarded, (2) whether
corporate funds and assets hbeen extensively intmingled . . ., (3) inadequate initial
capitalization, and (4) fraudulent use of the corponatio protect [an entifyfrom the claims of

creditors.” 1d. at 470-71. Far from the rigidctrine Jacob intimates, “[t|he ultimate principle

10



[of velil piercing] is one permitting its use toad injustice.” _United States v. Andrews, 146

F.3d 933, 940 (D.C. Cir. 1998) (intel quotation marks omitted).

Under the appropriate veiercing test, Jacob has not met his burden on summary
judgment. Although the precise dates involaeel unclear, IFS’s good corporate standing and
its certificate to conduct businassthe District of Columbia hae, during certain periods, been

revoked._See Opp., Exh. 2 (showing IFS’s D.C. regfisin status as “revokié); see also Mot.,

Exh. 3 (Declaration of Mohan Jacob), 1 5 (acki®alging that he “allowed [IFS’s] corporate
status to lapse” in Delaware). If IFS was op@aatvithout either or botbf these authorizations
during the period in which itsontracts with TAC were executed and performed, this would
show that corporate formalisevere being dregarded.

It should nevertheless be noted that the mdxsef only the D.C. Q#ficate of Authority
during the relevant period would not be sufidi in itself to pierce IFS’s corporate veil:
“Despite its lack ot certificate of authority from D.Ca foreign corporation remains in
existence and can continue téyren its corporate form to ptect its officers from personal

liability for corporate debt.”"BDC Capital Properties, L.L.C. v. Trinh, 307 F. Supp. 2d 12, 14-15

(D.D.C. 2004) (citing A. Tsker, Inc. v. Amsellem, 315.2d 178, 180 (D.C. 1974)). The

circumstances leading to thevoeation of IFS’s certificate authority, however, may well be
relevant as to veil-piercing.

It is furthermore uncertain whether Jachfregarded other corporate formalities in his
management of IFS. This is so because he alleges that virtually all documents germane to the
inquiry were either “thrown away” during “one spring cleaning,” see Jacob Dep. at 16, or have
been “damaged,” id. at 29, when they “got eairon” and “have been thrown out because [they

were] completely covered with water.” 1d.28-16. Likewise murky is whether Jacob’s

11



decision to file all of IFS’s paperwork in “boxén an outside area . under a porch” itself
constitutes an instance of disregarding corporate formalities.

It is also notable that, accang to Jacob himself, he “wdlse only one in charge of all
the activities” of IFS._ld. at 8. He was thegident of the company, the only officer, and there
was only one other employee. Id. at 8-9. dlthese facts surroundingS’s corporate status
and Jacob’s handling of its records and affairgmtonsidered jointly, raise genuine issues of
material fact concerning veil-piercing thancat appropriately be selved on this Motion.

V.  Conclusion

As a dispute of material fact exists whether Plaintiff can grce IFS’s corporate veil
and hold Jacob personally liable, the Court ORDERS that:

1. Jacob’s Motion for Summary Judgment is DENIED; and
2. The parties shall appear for a statesring in Courtroom 19 on September

14, 2011, at 10:30 a.m..

SO ORDERED

Isl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: August 24, 2011
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