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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEUTSCHE BANK NATIONAL
TRUST COMPANY,

Plaintiff, Civil Action No. 09-1656 (RMC)
V.

FEDERAL DEPOSIT INSURANCE
CORPORATION, etal.,

Defendants.
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AMENDED MEMORANDUM OPINION

This is a contract action of some moment. Washington Mutual Bank (WaMu),
the largest savings and logor “thrift”) in the country, failed in a spectacular way when the
housing bubble burst in 2007-08. On September 25, 2008, the Office of Thrift Supervision
seized WaMu and transferred ownership ofttirdt to the Federal Deposit Insurance
Corporation (FDIC). FDIC in turn immediately sold all of WaMu’s assets and stiiiladitaall
of its liabilities to JPMorgan Chase Bank, National Association (JPMC).addpasition of
WaMu was governed bgPurchase andssumption Agreement (P&A Agreement or
Agreement), drafted by FDIC, which defined the “Liabilities Assumed” lWQRo mean those
“reflected on the Books and Records” of WaMu.

Plaintiff Deutsche Bank National Trust Compgbeutsche Bank$eeks to
enforceWaMu’s contractual obligation to repurchase hundreds of faulty mortyaged
securities that have since collaps&kforeaddressinghe merits of Deutsche Bank’s case, the

Court must first determinehich defendant-3PMC or FDIG—is responsible for WaMs
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repurchase liabilities. Specifically, the present litigation concerns intatiore of the P&A
Agreementand the question athether FDIC trasferred liabilities beyond theiB ook Value”
as reflected on WaMu'’s “Books and Records” (i.e., unbookedities) to PMC or whether
those liabilitiesemained with FDIC. The answer to this questiarill likely affect other
pending case$.Ultimately, the Court finds that JPMC did not assume WaMaualsooked
mortgage repurchase liabilities and will grant summary judgmeparintoJPMGC finding that
JPMC assumed liability for the disputetbrtgagerepurchasdabilities only to the extent that
such liabilitieswere reflectedt a stated Book Value MvaMu’s financial accounting records as
of September 25, 2008he Court will also grant summary judgment in part to FDIC, because it
is notliable for mortgage repurchase obligatiastsVashington Mutual Mortgage Securities
Corporation (WMMSC)which JPMCacquired in its entirety.
. FACTS
A. ResidentialMortgage-Backed Securities

WaMu, its subsidiaries, and Deutsche Bank all participated in securitizing and
servicing residential mortgage loans. In mortgage loan securitizatimattsons, securities
backed by thousands of residential mortgage loans are created and sold to inveséoasethe

known as Residential Mortgage-Backed Securities or RMBS. Ex. 778 (ExpertdR &mport

1 JPMC does not dispute that it assumed a certain amount of WaMu’s mortgage repurchase
liabilities, but argues that it only assumed such obligatipn® their “Book Value” as reflected
on WaMu'’s accounting records at the time of closing. JPMC Mem. in Support of Mot. for
Summ. J. (JPMC Mem.) [Dkt. 142} 25-28.

2 SeeNorth Carolina Dept. of Revenue v. FQICivil Case No. 10-506RMC); JPMorgan
Chase Bank, N.A. v. FD|Civil Case No. 1250 (RMC);JPMorgan Chase Bank, N.A. v.
FDIC, Civil Case No. 13-1997 (RMC).



of George S. Oldfield (Oldfield Report)) [Dkt. 166-9], 11 142161 the securitization process,
the seller—the entity sponsoring the transaction (typically a bank or bank subsidiary)—
originates or acquires a pool of residential magegwans and sells them to tthepositor—an
intermediate entity-which then places the loans into an investment trust as collateral for the
secuities. Id. 1114, 20; Ex. 775 (Expert Report of Michelle Minier (Minier Report)) [Dkt. 166-
8], 11 14-16. The process also includes an underwriter, which buys the mdrégigd-
securities issued by the trust and sells them to investors as RMBS. dORH@brt,  14; Minier
Report, 11 17, 21Thetrust is run by @rustee which directs payments to investors in accord
with the terms of trust agreements and reports to investors about the performaedeusit’s
assets. Oldfield Report, § 14, 24; Minier Report, {1 17, 20. The originator, seller, utederwr
and depositor may be the same entity or subsidiaries of the same institution. Répaet,

1 10; Oldfield Report, 1 21. Thellse may also play the role skrvicer, which has various
resposibilities, including collecting principal and interest payments from residential ngorga
and sending the funds to the trust. Minier Report, {1 10, 18-19; Oldfield Report, 11 14, 21.
contractual agreements between the trustee and the seller, the seller makes certain
representations and warrantasout the quality of the residential mortgage loans sold to the
investment trust. Oldfield Report, § 26; Minier Report § 14. The trustee usually (zdwslitiye

to return defectiveesidential mortgage loans to the seller, and the seller warrants that it will
repurchase nenompliant loans. Oldfield Report, 1 26; Minier Report § The securitization

process creates vast profit potential for the depositor, seller, servicer, amadntedeproviding

3 The exhibits referred to herein are part of a joint appendix of exhibits and depaaitsaripts
cited in the parties’ crosmotions for summary judgmenSeeDkts. 158-169, 176.
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asource of capital to the banks that approve residential mortgage loans for harseand
subsequentlgell the mortgages. Oldfield Report, 1 15.
B. Relevant Parties and Procedural Background

WaMu was a federally chartered savings and loan institution that engaged in
residential mortgage lending and participated in the mortgagked securitization market. In
the spring of 2008, it was the largest savings and loan association in the Uaiigsd 3im.
Compl. [Dkt. 32], 1 10. Its business operations consisted of Washington Mutual, Inc., @&/MI)
parent holding company, WaMu, a wholly-owned subsidiary, and various subsidiariedvf. W
In early 2008, WaMu had over 42,000 employees, 2,200 branch offices in 15 states, and $188.3
billion in deposits. Ex. 327 [Dkt. 163-26] at'&Ex. 819 [Dkt. 162] at 1.

WaMu'’s collapse on September 25, 2008 was the latigeftfailure in the
nation’s historyas measured bgollar value. A significant part of WaMu'’s business focused on
the sale and servicing of securitized residential mortgage loans throgegisdate financial
transactions.Ex. 801 [Dkt. 161-16] at 132-33. WaMu sold two types of loans. The first type
involved loans that met the standards of federal mortgage agencies, such asihleNatnal
Mortgage Association (FNMA, commonly known as Fannie Mae) and the Federal Hame L
Mortgage Corporation (FHLMC, commonly known as Freddie Mac). Oldfield Report, § 17.
Both Fannie Mae and Freddie Mac are government sponsored enterprises (@Sits) riot
agencies of the federal government. Residential mortgage loans that comitii€dnviie Mae
or Freddie Mac standards were sold into securitization trusts sponsored by thiese &ht

The second kind of residential mortgage loans that were sold and securitized liywgeM

4 Page itations within this exhibit are to the ECF page number.
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sold to “private label” trusts sponsored by private sector institutions, l&d¥yand were
administered by private sector trusteash as Deutsche Banld. 1 18.

Deutsche Bank serves as Trustee for 99 “Primary Trusts” ande2®ri8ary
Trusts” (collectivelythe Trusts) at issue in this casem. Compl. 11 2, 3. The Primary Trusts
were created, sponsored, and/or serviced by WaMu and its subsidiaries, theeqsedze
interest, and their affiliates; the Primary Trusts issued RMBS and othgitiesc holding as
collateral mortgage loans originated or acquired by WaMu and sold into the PTiroaty.
Id. 1 2. WaMu also issued securities through 28 Secondary Trusts, which are expresigeadr im
third-party beneficiaries of the Primary Trusts, and whose performance isdjldgpendent, in
whole or in part, on the perfoance of the Primary Trusts or otfRNMBS issued bywvaMu. Id.
1 3. Defendant WMMSC, now a subsidiary of JPMC, serves as the seller and depositor for 44 of
the 99 Primary Trustsld. WaMu served as the seller and depositor (or assumed similar roles)
for the remaining TrustsSee id.

Each Trust is goveed by a series of agreements memorializing the rights and
obligations of the contracting partighd Governing Agreements)See, e.g.Ex. 802 WaMu
Series 200HEL1L Trus) [Dkts. 161-17—161-21]. Specifically, the Governing Agreements
imposed various obligations upon WaMu in its capacity as seller, including the allitati
cure, repurchase, or substitute new mortgage loans for any that were matefedtive or in

material breach of their representations or warrantes ic® WaMu accounted for the

® This opinion interprets the P&A Agreement in order to determine which defend®@MG-or
FDIC—is responsible for obligations arising under the Governing Agreements in theyurglerl
case brought by Deutsche Bank. However, the Court’s finding as to thet@mnafaMu’s
liabilities under the P&A Agreement has no bearing on those Trusts for which WMt&€tls
as a seller and depositar had other obligationsAs JPMC acknowledges, “WMMSC is an
‘entit[y] acquired by [JPMC] as part of . . . the Washington Mutual . . . transactiodf.MC
Opp. to FDIC Mot. for Summ. J. (JPMC Opp.) [Dkt. 150] at 41 (alterations in origges)also
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possibility that it would have to repurchase loans by recording on its balantea seserve for
the liabilities associated with repurchasing loaBseEx. 753 (Expert Report of S.Rothari)
[Dkt. 167-1],99 1#18; Ex. 769 (Expert Report of Thomas Blake) [Dkt. 167-3] at 9. That
reserve balance “at any given point in time reflects a dollar estimate of futuecessthat
could be needed to satisfy this contingent liability.” Ex. 753, { 21; Ex. 769 at 9 ("WMB'’s
repurchase reserve wlagsed on an estimate because in many cases the liability had not yet been
identified, meaning that a claim had not been made, or a determination had not been made by
WMB that a representation or warranty had been breached and that the breach caug&l a mate
adverse effect on the value of a particular loan.”).

The Office of Thrift Supervision (OTSyasanagency within the U.S.
Department of the Treasury, established by the Financial InstitutionsnRéRecovery, and
Enforcement Act (FIRREA), Pub. L. No. 101-73, 103 Stat. 183 (1989), on August 9, 3689.
Ex. 767 (FDIC Resolution Handbook) [Dkt. 161-12] at°0B.wasthe primary regulator of all

federal and many state chartered thrift institutioids. As WaMu'’s primary regulator, Ex. 912

Ex. 1 (P&A Agreement) [Dkt. 1581, § 3.1 (JPMC assumes “all right, title, and interest” in all
subsidiaries of WaMu)BecauselPMC assumedll of the stock of WMMSC, it cannot now
disclaimWMMSC liabilities, whatever they turn out to b&eeEx. 498 (Internal JPMC
December 2008 presentation) [Dkt. 164-12] at 7 (“*JPMC] ] cannot avoid repurchaseyliabilit
under the terms of the FDIC agreement for transactions in which Washington Mottigdge
Securities Corp. (WMMSC) maintains the liability. This is because JAM@Jfight the stock of
WMMSC.”); see alsd-DIC Opp. taJPMC’sMot. for Summ. J. (FDIC Opp.) [Dkt. 148] at 44-
45. WMMSC does not dispute that it is responsibleif®ownliabilities, and thus summary
judgment will be entered in favor of FDIC with respect to all trusts for whichW®ka was the
seller or depositor.

® Under Title Ill of the Dodd-rank Wall Street Reform drConsumer Protection Act, Pub. L.

No. 111-203, 124 Stat. 1376 (2010), OTS’s oversight responsibilities related to federal savings
and loamassociationsveresubsumed into the Office of the Comptroller of the Currency, a
bureau within the Treasury Department that charters, regulates, and sgeatisnal banks.
SeeEx. 767 at 95-96; 12 U.S.C. 88 5412(b)(2)(B), 5414(a)(2)(B). On July 21, 2011, OTS
became a part of OCC.



[Dkt. 162-16] at 1, OTS determined that the bank had “insufficient liquidity to meet its
obligations” and thus was in an “unsafe and unsound condition to conduct business.” Ex. 819 at
1. On September 25, 2008, OTS closed WaMu and placed it into an €€a@earship.SeeEx.
911 [Dkt. 162-15].

FDIC is an independent federal agency established by the Banking Act of 1933,
Pub. L. 73-86, 48 Stat. 1§@stablishing temporary FDICand the Banking Act of 193Bub. L.
74-305, 49 Stat. 684 (making FDIC permanent), to provide insurance for depositors in U.S.
banks. SeeEx. 767 at 1. FDIC maintains a Deposit Insurance Fund by assessing insurance
premiums against banks and savings and loan associaBeeBederal Deposit Insurance
Reform Act of 2005, Pul. 109-71, 110 Stat. 9 (merging the Bank Insurance Fund and the
Savings Association Insurance Fund into the Deposit Insurance FeDH}.’s “primary mission
is to maintain stability and public confidence in the United States financial systersuloiyng
deposits up to the legal limit and promoting sound banking practices.” Ex. 767 at 1 (footnote
omitted). “Whenever a federally insured depository institution fails, the RS off insured
deposits or, more frequently, it arranges for the transfer of atsctrom the failed institution to
a healthy one.”ld. In this process, FDIC operates as two distinct legal entitieEXIJ-
Receiver (FDICR), which assumes control of tfeled bank,closes it, liquidates any assedsad
distributes the proceeds of the liquidation to, among otR&K;-Corporategcertain customers
of thefailed bank and general creditorall with the goal of avoiding costs to the Deposit
Insurance Fund, and (2) FDIC-Corporate (FDIC-C), which values the failediiiostjtmarkets
it to potential acquirers, solicits and accepts bids, decides which bid is ldhstatise Deposit
Insurance Fund, and works with the acquirer(s) through the closing prédeas2. “In its role

as receiver for a failed depository institution, flRBIC-R] has a statutory obligation generally to



maximize the return on the sale or disposition of the receivership estatéss d9sereceiver
distributes any funds realized from its liquidation efforts to the failed institsta@editors and
shareholders in accordance with the FDIC’s priority schertk.(footnote omitted).

FDIC-R received WaMu from OTS and closed WaMu momentarily after its
seizure. FDIGC and FDICR jointly sold all of WaMu’s assets and most of its liabilities to
JPMC on September 25, 2008, the same date on which OTS seized WaMu. Ex. 911.

On December 30, 2008, Deutsche Bank filed a proof of claim with FDibased
on WaMu'’s alleged breach of various obligations under the Governing Agreemeting) itela
the mortgagdsackedsecurities held by theariousTrust for which Deutsche Bank is the
Trustee Am. Compl. 1 14. FDIC failed to respond and Deutsche Bank subsequently sued
FDIC-R on August 26, 200%lleging inter alia, that WaMu had breached its contractual
obligations by selling “defective” mortgage loans and failing to repsgecttzose loansSee
Compl. [Dkt. 1]. When FDIC answered that the claims asserted by Deutschéd&bb&en
assumed by JPM®eutsche Bank added JPMC as a defendant and now seeks a money
judgmen from WaMuand its “successors or successarfterest, whoever they are adjudicated
to be.” Am. Compl. 1 13. FDIC and JPMC engaged in discovery on the question of liability
under the P&A Agreement and have filed cross-motions for summary judgment on the scope of
the Agreement.

C. Context for JPMC’s Purchase of Washington Mutual Bank

In 2008, the United States was undergoing one of thesausre financial crises
in the nation’s history. The deteriorating housing market caused an increased dejimgtes
among residential borrowers who defaulted on their mortgadesh in turn increased demands

that WaMu repurchase-ask securitized loans. In early March 2008, OTS and FDIC pressured



WaMu to raise more capital or find a buy&eeEx. 327 at 3. JPMC, other banks, and various
private equity groupg/ere invited to participate in the potential transactilsh. JPMC engaged
in “an exhaustive due diligence procesd,; of which “the most critical component . . . was the
assessment of losses in WaMu'’s consumer loan portfolios, particularly honregleddat 4.
On March 31, 2008, JPMC offered to purchase WaMu at $5/share plus a contingent $3/share
dependent “on the magnitude of losses realized on certain WaMu loan portftdioat’s. It
was contemplated that any acquisition would be via an open bank trandagtefix. 486
[Dkt. 164-10]. However, WaMu obtained a capital infusion from a private equity firm and
remained independent. Ex. 327 at 5.

In early September of 2008, as WaMu'’s financial status continued to weaken,
OTS and FDIC again demanded that WaMu raise additional capital or engineerld.sal
Advised by FDIC that FDIC was closely monitoring Wakhd anticipated a seizure of its assets
and a quick sale, JPMC (and others) began a new round of due diligence, “including updating the
loan portfolio loss estimatesId. In mid-September, Sheila Bair, th€hairman of the FDIC,
contacted Jamie Dimohairman and CEO of JPMC, to “pitch[ ] an open bank transaction.”
Ex. 135 [Dkt. 159-15]. However, FDIC officials changed course soon thereafterkaad as
various potential acquiring banks to prepare bids in the event WaMu were seizedraly fede

regulators.SeeEx. 327 at 5. On September 22, 2008)C representativeiim Wigand, Herb

" Open bank transactions are “normally stock sales,” so the acquiring bank éassuacquires
the business,” including all assets and liabiliti8geDeposition of James Wigand (Wigand
Dep.) [Dkt. 169-5] at 135; Ex. 767 at 47.



Held, and David Gearfrmet with various prospective bidders, including JPMC, to discuss a
potential WaMu transactiorSeeEx. 54 [Dkt. 158-9] Ex. 142 [Dkt. 159-16].
D. FDIC’s Internal Drafting of the Purchase and Assumption Agreement

FDIC began drafting a purchase and assumption agreement for Waid: in
September 2008SeeDeposition of David Gearin (Gearin Dep.) [Dkt. 169-24] at 18-21. FDIC
attorneys David Gearin and Lee Van Fleet, Counsel, Division of Resolutions andeiRdtps,
“principally drafted” what would ultimately become the Septen#&er2008P&A Agreement at
issue here, “based on instructions from Jim Wigand, Herb Held, and Richard AbduEsie.”
901 (FDIC Interrogatory Responses) [Dkt. 2t 6. Mr. Van Fleet testified that the “P&A
was a completely oreff deal. It had several unique provisions that were never seen in a prior
P&A and some of them have never been seen since.” Deposition Uhhddeet (Van Fleet
Dep.) [Dkt. 169-9] at 37see also idat 46 (“Article 2 was totally different than any other one
we’'ve done before or since.”); Wigand Dep. at 37 (WaMu transaction “was unique itrviaat
different from the standard transactionsvinich only identified liabilities and identified assets
pass to the acquirer.”). Nonetheldggssrs. Van Fleet and Gearin started with FDIC’s pre-
existing template for a wholeank purchase and assumption agreement, originally crafted in the
1990s by an FDIC attorney, and modified the template in various ways for the WaMu
receivership transactiorEx. 901at 6:7. The template contained pexisting definitions for

“Record” and “Accounting Records.Id. at 7, see alsdEx. 242 [Dkt. 163-20] at 6, 12.

8 James Wigand was thdédeputy Director of Franchise and Asset Marketing Branch, Division
of Resolutions and Receiverships; Herb Held was Assistant DirectoutfiostiSales Unit,
Franchise and Asset Marketing Branch, Division of Resolutions and Receiveestdd3avid
Gearin wasSenior Counsel, Special Issues Unit, Legal Division.

® Richard Aboussie was Associate General Counsel, Large Bank Resollt®isnow
deceased.
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On September 22, 2008, Mr. Van Fleet sent an intéfBD&G email to Mr.
Gearin, Sheri Fostéf,and other FDIC officialsattaching drafts of twdifferentoptions for
whole-bank purchase and assumption agreements. Ex. 248 [Dkt. 159-25]. The first “atl deposi
version” would “convey all assets and all liabilities, including all depositgpxbog liabilities
specifically excluded on the attached Schedule 2d.."The second was described as “a
‘standard’ whole bank P&A” that would pass to the acquirer “all assets and onhgstited and
other certain liabilities listed in section 2.1d.

Onthe morning of September 23, 2088n response to Mr. Van Fleet's email,
Mr. Gearin asked if Mr. Van Fleet could send the “current draft of the all deposinvé Ex.
253 [Dkt. 160]at 1 Later that dayir. Van Fleetforwardeda draft agreementid. The
relevant sections of that draft stated:

8 2.1: Subject to Section 2.5, the Assuming Bank expressly assumes

at Book Value (subject to adjustment pursuant to ArNdlig and

agrees to pay, perform, and discharge, all of thkilities of the

Failed Bank as of Bank Closing, including the Assumed Deposits

and all liabilities associated with any and all employee benefit plans,

except as otherwise provided in this Agreement (such liabilities

referred to as “Liabilities Assumed”).

Schedule 2.1 attached hereto and incorporated herein sets forth

certain categories of Liabilities Assumed and the aggregate Book

Value of the Liabilities Assumed in such categories. Such schedule

is based upon the best information available to the Recand may
be adjusted as provided in Article VIII.

10Ms. Foster was an FDIC Marketing Specialist, Franchise and Asset MarBegingh,
Division of Resolutios and Receiverships; she testified that she “facilitated” the WaMu
transaction. Deposition of Sheri Foster (Foster Dep.) [Dkt 169-22] at 31, 57.

11 The Court does not reference the specific times indicated in the cited exhibitsetibeaus
emails originatedn varying time zonesSeeJPMC Opp. at 10 n.7.
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Id. at 12. At the beginning of this draft, the second introductory clause stated: “WHEREAS, t
Assuming Bank desires to purchase certain assets and assume certain i jotisérdiabilities
of the Failed Bank on the terms and conditions set forth in this Agreementld. at’4.

In the afternoon of September 23, 2008, Ms. Foster sent an email to Messrs.
Wigand and Held, forwarding a question from Mr. Van Fleet: “Lee Van Fleetdcaith the
following questions: Can we limit liabilities assumed to just‘tfabilities on the books and
records’ and then give the options to take out the different categotiabilifies? Initial
Payment = Bid Amount? These are coming from David Gearin.” Ex. 903 [Dkt. 162-7]. A
positive answer presumably came very sdmndafterpecause Mr. Van Fleehmediatelysent
an email to Mr. Gearin and other FDIC representatives, attaalmegseddraft P&A
Agreement.SeeEx. 255 [Dkt. 160-1]. In that draft, Section 2.1 was amended as follows:

Subject to Section 2.5, the suaming Bank expressly assumes at

Book Value (subject to adjustment pursuant to Article VIII) and

agrees to pay, perform, and discharge, all of the liabilities of the

Failed Bankwhich are reflected on the Books and Records of the

Failed Bankas of Bank Closing, including the Assumed Deposits

and all liabilities associated with any and all employee benefit plans,

except asisted on the attached Schedule 2.1, ancotherwise

provided in this Agreement (such liabilities referred to as
“Liabilities Assumed”).

Ex. 256 (changes tracked to compare updated version of agreement) [Dkt. 160-2]. The second
introductory clause in this draft was changed to “WHEREAS, the Assuminig @&ssires to

purchasesubstantialy all of the assets and assuaibdeposit andubstantially allother

12



liabilities of the Failed Bank on the terms and conditions set forth in thisefAgent . . . ." EX.
255 at 6(lemphasis added5.
E. External Bidding Process

As itinternallydrafted and redrafted a purchase and assumption agreement, FDIC
was also putting together a “Transaction Recap” for potential bidders. Ex. 151 [Dkt. 159-18]
see alsdx. 56 [Dkt. 158-11]. The Transaction Recap outlined five alternative possible
transation structures from which bidders could choose:

(1) All liabilities are assumed except the preferred stock;

(2) All liabilities are assumed, except the preferred stock and the
subordinated ebt;

(3) All liabilities are assumed, except the preferred stock, the
subordinated debt, and the senior debt;

(4) All deposits and secured liabibt are assumed by the acquirer;
and

(5) All insured deposits andesured liabilities are assumed.
Ex. 56 at 22* According to FDIC, different proposed structures were offered in order to provide
options for prospective acquirers that did not want to assume all liabilities.ndMgp. at 116
(The bidding “structure was set up intentionally to allow bidders to make thmeletivhich
liabilities they felt had to be assumed in@rdb . . . make the transaction move forward.”). The
Transaction Recap emphasized that “[t|he legal documents will be the govesoungetts for

this transaction.” Ex. 56 at 2.

12 pagecitations within thisexhibit are to the ECF page number.
13 page itations within this exhibit are to the ECF page number.
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In connection with the Transaction Recap, the FDIC also prepared a set of bid
instructions for potential bidders. Ex. 57 [Dkt. 158-12]. The instructions described Tramsact
Option 3 (on which JPMC ultimately bid) as a “Whole Bank, All Deposits” transaation a
stated that

Under this transaction, the Purchase and Assumption (Whole Bank),

the Potential Acquirer whose Bid is accepted by the Corporation

assumes the Assumed Deposits of the Bank and all other liabilities

but specifically excluding the preferred stock, +amset related

defensive litigation, subordinated debt amseénior debt, and

purchases all the assets of the Bank, excluding those assets

identified as excludedsaets in the Legal Documents. . . .

Id. at 314 Transaction Options 1 and 2 also provided that the assuming bank would take “the
Assumed Deposits of the Bank and all other liabilitidsl.” Under Transaction Options 4 and 5,
the assuming bank would take “the Assumed Deposits of the Bank and only certain other
liabilities,” subject to certain excluded categories of liabilities.at 34. The Transaction

Recap and bid instructions were subsequently provided to potential bidders, includi@g JPM
later in the dayn September 23, 2008. Exs. 56 and57.

Also on September 23, 2008, FDIC officially invited JPMC to bid on WaBkee

Ex. 55 [Dkt. 158-10]. Thevitation came via Ms. Foster, who sent an email to Dan Cooney and

Mike CavanagM of JPMC advising‘The FDIC is offering select financial insttions, such as

14 page itations within this exhibit are to the ECF page number.

1SWhile thae were five alternate transaction structures, Ex. 56, FDIC had only threeliff
draft purchase and assumption agreements. There was a draft purchasemapticass
agreement for transactions 1, 2, and 3, in which the only difference was that Scheduled?.1 lis
different categories of liabilities that were categorically excludsek, e.qg.Ex. 255. For
transactions 4 and 5, Section 2.1 of the draft purchase and assumption agreementglgpecific
listed the liabilities assumedbee, e.g Ex. 276 [Dkt. 160-8].

16 Dan Cooney was JPMEGeneral Counsel and Senior Vice President of Retail Financial
Services. Mike Cavanaugh was JPMC'’s Chief Financial Officer and Executive résiddht.
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yours, an opportunity to bid on a depository institution. . . . If you have any questions about this
process, please contact me at any timd.” The invitation included a link to a web site known

as IntraLinks, which contained additional information about WaMu and the potential acquisi

Id.

FDIC first provided drafts of the various proposed agreements to potential
bidders, including JPMC, during the evening of September 23, 2288-DIC Opp. toJPMC
Statement of Facts [Dkt. 841], Undisputed JPMC Fact 40, at 11 (citing Ex. 257 [Dkt. 160-3];
Ex. 276 [Dkt. 160-8]; Ex. 908 [Dkt. 162-12]). In the proposed P&A Agreement for Transaction
Options 1-3, Section 2.1 provided that

Subject to Section 2.5, the Assuming Bank expresslymass at
Book Value (subject to adjustment pursuant to Article VIII) and
agrees to pay, perform, and discharge, all of the liabilities of the
Failed Bank which are reflected on the Books and Records of the
Failed Bank as of Bank Closing, including the Assumed Deposits
and all liabilities associated with any and all employee benefit plans,
except as listed on the attached Schedule 2.1, and as otherwise
provided in this Agreement (such liabilities referred to as
“Liabilities Assumed”).

Ex. 276at 60’
Secton 12.1 provided for various situations in which FDIC would indemnify the
assuming bankSee idat 77. Specifically, Section 12.1 stated that:

. the Receiver agrees to indemnify and hold harmless the
Indemnitees against any and all costs, lossasililies, expenses
(including attorneys’ fees) incurred prior to the assumption of
defense by the Receiver pursuant to paragraph (d) of Section 12.2,
judgments, fines and amounts paid in settlement actually and
reasonably incurred in connection with okgi against any
Indemnitee based on liabilities of the Failed Bank that are not
assumed by the Assuming Bank pursuant to this Agreement. . . .

17 page citations within this exhibit are to the ECF page number.
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According to the testimony of Miteti Eitel,*® after JPMC received the draft
P&A Agreement, email discussion ensued between JPMC and FDIC regarding M. Eite
concern that there was a disconnect betwestiés 2.1 and 12.1 of the draft agreement.
Deposition of Mitctell Eitel (Eitel Dep.) Dkt. 169-17] at 140-41° Mr. Eitel testified that
JPMC wanted to make sure that the indemnity provision did not “undermine the limitdzdn”
JPMC was only taking “booked liabilities,” that is, only liabilities entered @Wys
accounting books and underlying recortts. at 143. Mr. Geani similarly recalled that JPMC
and FDIC had discussions about the indemnification provisions in the P&A Agreement and
stated his belief that Mr. Eitel was trying to discern what liabilities were covgr8ddiion
12.1. Gearin Dep. at 175-177.

During the evening ofSeptember 23, 2008, Mr. Gearin wrote to Mooney of
JPMC, undethe subject line “Indemnity Question,” statitigat“the liabilities assumed are
described as booked liabilities which should address the concern raised by MegH [Ex. 66
[Dkt. 158-16] at 2. Mr. Cooneggainaddressethe scope of the indemnity provision in his

response:

18 Mitchell Eitel is a partner at Sullivan & Cromwell LLP, outside counsellieMC

19 EDIC contends that testimony from Mr. Eitel and Mr. Cooney is inadmissiblgnarthat
JPMC “cannot offer the professed understanding of its attorneys as evafdiis] supposed
interpretation of the P&A Agreement at the time that it bid, because it has shieldéeradlin
documents reflecting the contemporaneous impressions of those attorneys ffosuiisc

FDIC Opp. at 9. JPMC responds that it only withheld documents protected by the attmmney-
privilege (which this Court found were properly withheddeOrder [Dkt. 129]), and that the
cited testimony involves non-privileged documents. JPMC Reply [Dkt. 152] at 4-5. The Court
overrules FDIC’s objectiondzauseepresentatives of JPMC may provide testimony on
discussions with FDIC and because the Court does not rely on the testimony of Hiésisos
Cooney as “evidence” that might shed light on the meaning or interpretation of &he P&
Agreement. Rathethe Court relies on their testimony to provide context for the exchange of
non-privileged emails between JPMC and FDIC on the subject of Sections 2.1 and 12.1.
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| don’t think your suggestion solves the problem. Let’s say there is
a contract between the thrift and the Parent and that is included in
the Books andrecords (not something like “accrued for on the
books of the Failed Bank,” which probably would fix the problem)
of the thrift at the time of closing. Any liability under that contract
is then arguably a liability reflected in the Books and Records.
Therefore one would most likely conclude that liabilities under that
contract are assumed under 2.1.

So the way that 12.1 reads is we are indemnified for a claim by

Wamu (shareholder of Failed Bank) with respect to that contract

only to the extent the lialiiy was not assumed indeed they are

free to sue us for a breach by the Failed Bank that occurred before

the closing.

In a normal P&A between commercial parties this is not something

a buyer would ever assume and it really doesn’t make sense (nor

frankly is it fair) here.
Id. at 1. Mr. Gearin wrote back: “Ok I will look fdic] again” Id.

On the morning of September 24, 2008, JPMC met with rating agencies to present
an overview of the proposed transacti@eeEx. 62 [Dkt. 163-2]; Ex. 678 [Dkt 164-2%f. A
presentation slideith the headingKey terms of transaction” stated that JPMC would acquire
“[a]ll the deposits and substantially all liabilities excluding senior andrditaied debt.” EX.
62 at 20. Also on that morning, JPMC senior exiges met with thdPMCBoard of Directors
to present the details of the proposed transaction. Ex. 63 [Dkt. 163-3]; Ex. 64 [163-4].
Similarly, the “Key terms of transaction” slide stated that JPMC would actailll the deposits
and substantially allabilities excluding senior and subordinated debt.” Ex. 63 at 20.

Throughout the bid process, FDIC had been working on a document to be posted

on Intralinks that addressed various bidder questions about the proposed tranSaefon.

20 Specifically, JPMC met with Moody’s Investors Service and Standd?d&’s. See id.
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153 [Dkt 159-19]. Among the “Frequently Asked Questions” (FAQsps the following
guestion and answer:

[Question:] Are the ofbalance sheet credit card portfolio and

mortgage securitizations included in the transaction? Do you expect

the acquirer to assume the senvg obligations? If there are pricing

issues associated with the contracts (e.g., the pricing is

disadvantageous to the assuming institution), can we take advantage

of the FDIC’s repudiation powers to effect a repricing?

Answer: The bank’s interests aontiligations associated with the

off-balance sheetredit card portfolio anchortgage securitizations

pass to the acquirerOnly contracts and obligations remaining in

the receivership are subject to repudiation powers.
Id. at 4 (emphasis addeth.The FAQs were posted on Intralinks and distributed among various
JPMC officials in the afternoon of September 24, 2008. Ex. 71 [Dkt. 158-21]; Ex. 129 [Dkt.
159-12]. The FAQs further stated that “the Purchase & Assumption agreemeratgarng not
negotiable.” Ex. 71 at 3.

Later in the afternoon of September 24, 2008, Mr. Eitel for JPMC proposed a
revision to Section 2.5 (“Borrower Claims”) to David Gearin of FDIC. Ex. 78 [Dkt. 159-2]. M
Eitel's proposal sought texclude from “Liabilities Assumed” all aims by any “direct or
indirect purchaser of securities of any mortgage loan securitizatione/émétlwas owned or
sponsored by the Failed Bank or any of its Subsidiaries or Affiliates prior Ratiie
Closing. .. ” 1d. Mr. Gearin forwarded the el to Richard Aboussie of FDIC, reporting that
“[tlhe [JPMC] lawyers say that the provision doesn’t cover liability &seds in securitizations

and suggest this markupg-made no representations that we would be making any changes.”

Ex. 79 [Dkt. 159-3]. Mr. Aboussie respondedVr. Gearinthat “Jim Wigand [als@f FDIC]

2L FDIC refers to this document as the “Q&As.”

22 This question came from an email sent by Citibank employee Andrew FelnelGts FD
Herbert Held. Ex. 83 [Dkt. 159-7] at 4.
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has stated that he understood and intended that all liabilities associated widddsgnes, rep
and warrant/repurchase claims) are to be passed to the assumingldamér’ Gearinthen
answered Mr. Eitel's email, stating “I don’t believe that you will see Beevagreementto the
extent we make adjustments to the transaction that will be covered in updated QRAS0
[Dkt 159-4]. Mr. Eitel wrote back: “[A] revised contract was just posted. We diedubss
morning that the indemnity provision does not work and we understood you wiedtneg it.
There are no changes to the indemnity section (which is also not dealt with /Qke FVhat
should we be assuming fromatf?” 1d.2 If there wasa reply to that email, it is not reflected in
the record.

On the evening of September 24 and morning of September 25, 2008, Mr. Eitel
provided FDIC with additional suggested changes to Section 12.1 (Indemnification of
Indemnitees).SeeEx. 902 [Dkt. 162-6]. FDIC accepted the proposed chan§eeEx. 1 P&A
Agr.) §12.12* None of these revisions changed the langua§eation12.1 providing that the
FDIC would indemnify the acquiring bank only for liabilities the acquiring bank did notreess
under the P&A AgreementSeeEx. 902 at 5 (stating that FDIC would indemnify only for
“liabilities of the Failed Bank that are not assumed by the Assuming Bank.. . ..”)

On the evening of September 24, 2008, JPMC submitted a bid of $1.888 billion
for the TransactiorOption 3. SeeEx. 58 [Dkt. 158-13] at 5° Ex. 59 [Dkt. 158-14]. In its cover

letter, JPMC stated that “[w]e understand that you may be consideringnsuis the

23 Questioned about this email exchange in deposition, Mr. Eitel could not recall ctionsrsa
surrounding the email or declined to answer on the grounds of attdrertprivilege. Eitel
Dep. at 232-233.

24 Section 12.1 provided for various scenarios in which FDIC agreed to indemnify JPMC.
25 page itations within this exhibit are to thedF page number.
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indemnification provisions in Section 12.1. We understand that these do not relate to Section 2.5
and 12.1(b)(xv3® which we accept as drafted by the FDIQd. Almost immediately thereafter,

FDIC accepted JPMC'’s bid. Ex. 910 [Dkt. 162-14]. On September 25, 2008, OTS closed

WaMu and placed it into an FDIC receivership. Ex. 911.

The speed of this transaction must be appreciated: OTS and FDIC decided to
close WaMu in midor late September of 2008; FDIC met with potential bidders on September
22 in New York City; FDIC posted the Transaction Recap in the late afternooryoeeaming
on September 23; FDIC circulated the P&A Agreement in draft form during thengvei
September 23; FDIC posted answers to frequently asked questions late in the dayrohe®epte
24; bids were received during the evening on September 24. On September 25, the F®IC Boar
approved the JPMC transaction, Ex. 163 [Dkt. 159-21] thadsame dafDIC and JPMC
executed the P&A Agreement, Ex. 274 [Dkt. 160-7]. FDIC &M@ revised the P&A
Agreement between September 26 and 28, Z¥¥e.g, Ex. 277 [Dkt. 160-9], but none of the
changes pertained to Section 2.1 or is at issue here. On September 29, 2008, the patges exe
the final agreement, marked “Execution Cdpyhich was “effective . . . as of 6pmi] Pacific
Time, September 25, 2008Id.; see alsdx. 279 [Dkt. 160-10].

F. The P&A Agreement
1. RelevantProvisions
e Section 2.1 of the P&A Agreement, titled “Liabilities Assumed by AssumintkBa
provides:
Subject to Sections 2.5 and 4.8, tAesuming Bank expressly
assumest Book Valugsubject to adjustment pursuant to Article

VIII) and agrees to pay, perform, and discharge, all of the liabilities
of the Failed Bankvhich are reflected on the Books andc&esof

26 Section 12.1(b)(xv) is not in the final P&A Agreement.
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the Failed Bank as of Bank Closing, including the Assumed
Deposits and all liabilities associated with any and all employee
benefit plans, except as listed on the attached Schedule 2.1, and as
otherwise provided in this Agreement (such liabilitieferred to as
“Liabilities Assumed”). Notwithstanding Section 4.8, the Assuming
Bank specifically assumes all mortgage servicing rights and
obligations of the Failed Bank.

Ex. 1[Dkt. 158-1], Art. Il, 8 2.1(emphasis added).

e Section 2.5 of the P&A Agement, entied “Borrower Claims,” specifiethat JPMC did
not assume borrower claimslated liabilities.Id., Art. I, § 2.5.

e Article VIII of the P&A Agreement providethat JPMCin accordance with the best
information then available, shall provitiethe Receiver a Pro Forma Statement of
Condition indicating all assets and liabilities of the Failed Bank as shown onilg Fa
Bank’s books and records as of Bank Closing and reflecting which assets anéekabilit
are passing to the Assuming Bank avidch assets and liabilities are to be retained by
the Receiver.”ld., Art. VII .

e Schedule 2.1 of the P&A Agreement caroes “Certain Liabilities Not Assumed,”
without any reference to liabilities arising under the Governing Agreemiehtat 34.

e Section3.1 of the P&A Agreement statdsgat JPMC purchased all assets of WaMu,
“whether or not reflected on the books of the Failed Bank as of Bank CloddhgAtrt.

1, §3.1.
2. Relevant Definitions

e “Record” is defined to mean “any document, microfiamécrofilm and computer records
(including but not limited to magnetic tape, disc storage, card forms and printed copy) of

the Failed Bank generated or maintained by the Failed Bank that is owned by or in the

possession of the Receiver at Bank Closing.; Art. 1.
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e “Book Value” is defined to mean (in relevant part): “with respect to any Assgedran
Liability Assumed, the dollar amount thereof stated on the Accounting Records of the
Failed Bank. The Book Value of any item shall be determined as of@aslng after
adjustments made by the Assuming Bank for normal operations and timingrdiéferie
accounts, suspense items, unposted debits and credits, and other similar adjustments or
corrections and for setoffs, whether voluntary or involuntarg.”
e “Accounting Records” is defined to mean “the general ledger and subskliggrs and
supporting schedules which support the general ledger balarides.”
e The phrase “Books and Records” is defined in Article lor elsewhere in the P&A
Agreement, nois it capitalized in any other section of the Agreement.
G. PostTransaction Questions on WaMu’sLiabilities
After the transactioslosed questions arose regarding WaMu’s federal income
tax audit and whether WaMu'’s tax liabilities were transferred to JP®&g.e.g, Ex. 87 [Dkt.
159-8]. On October 8, 2008, Richard Peyster, an FDIC tax attorney, sent an email to JPMC
employees Allen Frigman and Ben Lopata. Mr. Peyster wrote:
With regard to what was and was not transferred to Morgan under
the agreement, | do not think we have any dispute here. All assets
whether or not on the books were transferred. In my view, that
clearly includes peding tax refunds, and future refunds based on
losses generated up to the date of failure. With regard to any tax
liability arising out of an ongoing or future audit, where no
assessment had been made prior to the date of closing, such liability
would notpass to MorganOnly liabilities on the books as of the
date of the agreement pass.
Ex. 29 [Dkt. 159-10] at {emphasis added)
Also on October 8, 2008, Andrew Gray, FDIC’s director of public affairs,

received an email from an attorney for a third pagking whether the “tax claims of
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Washington Mutual Bank reside with the receivership or were transferred t&C]2PMEx. 108
[Dkt. 159-11] at 3. After forwarding through Messrs. Wigand, Gearin, and Aboussie, the
guestion was referred to Mr. Peystéd. A series of privileged emails ensued, on which Messrs.
Wigand, Gearin and Aboussie were all copied, ending with Mr. Peyster’s fapalinge to Mr.
Gray:

For public consumption I think the following should be adequate:

Tax claims, whether assets aalilities are treated as any other

assets and liabilities under the Purchase and Assumption

Agreement. Section 3.1 transfers all assets, whether or not reflected

on the books and records of Washington Mutual. Therefore, any tax

assets would have transferred to JPMorgan Chase.

Section 2.1 transfers all liabilities reflected on the books and records

of Washington Mutual to JPMorgan Chase. Therefore, any tax

liabilities on the books of Washington Mutual were transferred, and

any unknown liabilities, not reflected on the books were not

transferred
Id. at 1(emphasis added)

Following JPMC's acquisition of WaMu, JPMC also began to receive tax
assessments from state and local taxing authorities and processed Waletsrtesxfor tax
periods prior to the tift’'s closure.Sege.g, Ex. 407 [Dkt. 160-16], Ex. 408 [Dkt. 160-17], Ex.
410 [Dkt. 160-18]. On October 20, 2008, JPMC employee James Fergus recounted a
conversation he had had with FDIC tax accountant James Thormahlen and another FDIC
employee, James Vordtriede. Ex. 409 [Dkt. 164-6]. Mr. Fesgaosmarized various items
discussed on the call including that “[flor the items . . . which have yet to appear omatiet

information will be provided to the FDIC and it will be their liabilityld. at 2. Mr. Fergus

further nded that based on “speciftomments from the FDIC, it would seem tABMC'’s
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liability would be limited to the reserves booked at 9/2%08 once those were exceeded it
would be the FDIC'’s liability.”1d.

Also on October 20, 2008, Mr. Thormahlen of FDIC provided JPMC with a form
letter for WaMu branch offices to send to “State Tax Agenc[ies],” informingéStak
Agenclies]” that WaMu was closed by OTS 8aptember 25, 2008, that FDIC was appointed as
Reaiver, and advising that because “[t]he taxipeion the attached return occurred prior to the
bank[’]s closure and was not assumed by [JPMC],” the “liability reflectetthe attached return
is a claim against the receivershiggk. 30 [Dkt. 158-5] at 1. Mr. Thormahlen continued to send
out such lgers instructing that unassessed tax liabilities were a claim agaifdDt@eReceiver
not JPMC, throughout 2008 and into 20@eeEx. 404 [Dkt. 160-15], Ex. 416 [Dkt. 160-19].

On October 28, 2008, David Gearin wrote to Mr. Aboussie and Richard @sterm
of FDIC, stating that he “just got off the phone with Dan Cooney, the JPMC in-housewttor
who no[w] understands that we are of the view that the repurchase obligations did p&4S to JP
and cannot be put back to the receiver for repudiation. Unfdglywhat | said was
inconsistent from what they had heard over time from three different FDIE€sergatives in
Seattle.” Ex. 82 [Dkt. 159-6] at 1. The record further includes an October 29, 2008 email in
which Mr. Gearin described a conversation he had had with Dan CobdBWCon the
previous evening in which Mr. Gearin advised Mr. Cooney that “under the terms of 2.1 and 3.1
JPMC acquired the seller repurchase obligations related to the mortgagangeassets they

acquired.” Ex. 356 [Dkt. 1604] at 23.27

27 FDIC notes that it doasottake the position (as it did before this lawsthigt mortgage
servicing rights, which JPMC clearly acquired under Section 2.1, necesseldlye lidilities

for repurchase of defective mortgag&eeFDIC Opp. at 43 (“The FDIQReceiver has never
arguedn this casehat the repurchase liabilities under the Governing Agreements are servicer
obligations. Nor has the FDIReceiver argueih this casdhat the seller and servicer
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Deutsche Bank filed this lawsuit on August 26, 2009, seeking recovery for
WaMu's alleged breach of its contractual obligations regarding the “deféntortgage loans.
That dispute remains pending while JPMC and FDIC contest which of tHiinlés

II. LEGAL STANDARDS

A. Federal Rule of Civil Procedure 56
Under Federal Rule of Civil Procedure 56, summary judgment is appropriate “if
the movant shows that there is no genuine dispute as to any material fact and titasnova
entitled to judgment as a matter of law.” Fed. R. Civ. P. 5&¢&prd Anderson v.iberty
Lobby, Inc, 477 U.S. 242, 247 (1986). Moreover, summary judgment is properly granted

against a party who “after adequate time for discovery and upon motion . . . fails to make a

obligations under the preesure securitization agreements of a failed financial institution cannot
be severed. To the contrary, the FOREeeiver has simply maintained that it can effect a
transaction that transfers all thie failed bank’s obligations (including both seller and servicer
obligations) under the governing agreements for mortgage loan sedontzats it did in the

WaMu transaction.”Jemphasis added)As its accurate but careful language conveys, FDIC
preMously argud thatthe mortgage repurchase liabilitias issue here transferradtomatically

to JPMC because they were an obligation related to the mortgage serviciagssinined by
JPMC. SeeFDIC Mem. in Support of Mot. to Dismiss Am. Compl. [Dkt. Shat 2528.

Indeed, this was the position taken by the GSEs Fannie Mae and Freddie Mac ¢pllowin
JPMC'’s acquisition of WaMu; specifically, the GSEs maintained thahtivegage servicing
rightsassociated with loans held in GSE-sponsored twsts not severable from tine
mortgage repurchase liabilitieSeeEx. 387 [Dkt. 1642] at3-4; Ex. 388 [Dkt. 164-34t 34. In
order to retain the servicing rights associated with the GSE mortgage BRI ehtered into
settlement agreements with tB&Es whereidPMCassumed variouSSErepurchase liabilities.
SeeEx. 822 [Dkt. 165-17]; Ex. 823 [Dkt. 16B3]; seealsoJPMC Mem. at 16; JPMC Opp. to
FDIC Statement of Fac{®kt. 150], UndisputedrDIC Fact § 126, at 8¢ Because [JPMC] did
not want to lose mortgage servicing rights that it valued at $5 billion, it entered gutatiens
to settle the repurchase liability arising from WaMu'’s agreements with the.GRSEBIC also
argues that JPMC assumed WaMu'’s repase liabilities tahe GSESs by virtue of the P&A
Agreement. FDIC Opp. at 40. HowevEDIC now concedes osummary judgment that seller
repurchase obligations amet inherently tied to mortgage servicing obligations. The Court
makes no finding here as to GSE seller and servicing obligations becauseptiiat iditong-
since resolved.
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showing sufficient to establish the existence of an element esgerthat party’s case, and on
which that party will bear the burden of proof at triaCélotex Corp. v. Catretd77 U.S. 317,
322 (1986). In ruling on a motion for summary judgment, the court must draw all justifiable
inferences in the nonmoving party’s favor and accept the nonmoving party’s evidénee as
Anderson477 U.S. at 255.

When evaluating cross-motions for summary judgment, each motion is reviewed
“separately on its own merits to determine whether [any] of the parties degetlgment as a
matter of law.” Family Trust of Mass., Inc. v. United Stat892 F. Supp. 2d 149, 154 (D.D.C.
2012) (internal quotation marksdcitation omitted). Neither party is deemed to “concede the
factual assertions of the opposing motio@dmpetitive Enterinst. Wash. Bureau, Inc. v. Dep’t
of Justice 469 F.3d 126, 129 (D.C. Cir. 2006) (citation omitted). “[T]he court shall grant
summary judgment only if one of the moving parties is entitled to judgment as a rh&tter o
upon material facts that are rgenuinely disputed.”Am. Ins. Ass’n v. United States HUZD14
WL 5802283, at *5 (D.D.C. Nov. 7, 20L4nternal quotation marks and citation omitted). A
genuine issue exists only where “the evidence is such that a reasonable lgingtton a
verdictfor the nonmoving party.’Anderson477 U.S. at 248.

B. Federal Common Law of Contracts

The parties agree that federal common law applies to the construction of the P&A
Agreement. FDIC Mem. in Support of Mot. for Summ. J. (FDIC Mem.) [Dkt. 145] atAMIC
Mem. at 23. The federal common law of contracts largely “dovetails” with “genenaias
of contract law.” NRM Corp. v. Hercules, Inc758 F.2d 676, 681 (D.C. Cir. 1985).
Additionally, courts should look to the Restatement (Second) of Contracts when analyzing

guestions of federal common laBeeCurtin v. United Airlines, In¢.275 F.3d 88, 94 (D.C. Cir.
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2001);Bowden v. United State$06 F.3d 433, 439 (D.C. Cir. 1997) (explaining that the
Restatement principles are those “from which we woulshtlened to fashion a federal
commontaw rule since those principles represent the ‘prevailing view’ amongates™t

“Under general contract law, the plain and unambiguous meaning of an
instrument is controlling."WMATA v. Mergentime Cor526 F.2d 959, 960-61 (D.C. Cir.
1980). “Where the language of a contract is clear and unambiguous on its face, allcourt w
assume that the meaning ordinarily ascribed to those words reflectstiiteomt of the parties.”
NRM Corp, 758 F.2d at 68laccord Mesa Air Grp., Inc. v. Dep’t of Transp7 F.3d 498, 503
(D.C. Cir. 1996). If the court detern@s as a matter of law that a contiac@mbiguous, it may
look to extrinsic evidence of intent to guide the interpretive prodeéBiM Corp, 758 F.2d at
682. “[l]n divining the meaning of contract terms, the court is not limited to the fooersoof
the agreement: the party moving for summary judgment may submit affidavits @nd oth
extrinsic evidence that gives color to the words of the agreement or othexwesés the intent
of the contracting parties at the time of the agreemeuited Mine Workers 1974 Pension v.
Pittston Co, 984 F.2d 469, 473 (D.C. Cir. 1993).

In determining the ambiguity of a contract, “reliance upon certain aids to
construction is proper.’'United States v. I.T.T. Continental Baking G20 U.S. 223, 238
(1975);seeUnited Mine Workers 1974 Pensid@84 F.2d at 473. “Such aids include the
circumstances surrounding the formation of the [contract], any technicalngeenids used
may have had to the parties, and any other documents expressly incorporated inrde][tont
I.T.T. Continental Baking Cp420 U.S. at 238. Courts may also consider such extrinsic

evidence as “statements, course of conduct, and contemporaneoysocateese, aimed at
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discerning the intent of the parties” when the meaning of a contract provisiarally/fa
uncertain. Farmland Industries, Inc. v. Grain Bd. of Ira804 F.2d 732, 736 (D.C. Cir. 1990).
The Restatement provides the following in regard to a document’s ambiguity:

(1) Words and other conduct are interpreted in the light of all the
circumstances, and if the principal purpose of the parties is
ascertainable it is given great weight.

(2) A writing is interpreted as a whole, and all writings thatypsne
of the same transaction are interpreted together.

(3) Unless a different intention is manifested,
a) where language has a generally prevailing meaning, it is
interpreted in accordance with that meaning;
b) technical terms and words of art are given theirrigct
meaning when used in a transaction within their
technical field.

(4) Where an agreement involves repeated occasions for
performance by either party with knowledge of the nature of the
performance and opportunity for objection to it by the other, any
couse of performance accepted or acquiesced in without
objection is given great weight in the interpretation of the
agreement.

(5) Wherever reasonable, the manifestations of intention of the
parties to a promise or agreement are interpreted as consistent
with each other and with any relevant course of performance,
course of dealing, or usage of trade.

Restatement (Second) Contracts, 8§ 202 (1981)t is a cardinal principal of contract
construction that “a document should be read to give effect to all of its provisionsnaied r
them consistent with each othekfastrobuono v. Shearson Lehman Hutton,,16&4 U.S. 52,
63 (1995).

A contract is not rendered ambiguous merely because the parties later disagree

over its proper interpretation; it is ambiguous only when it can reasonably baiednsthave
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two or more different meaning§SeeSegar v. Mukaseyp08 F.3d 16, 22 (D.C. Cir. 2007);
Bennett Enterprises, Inc. v. Domino’s Pizza,,1d&. F.3d 493, 497 (D.C. Cir. 1995).

C. Contract Interpretation on a Rule 56 Motion

Whether an agreement is clear or ambiguous is a question of law for the court.

SeeNRM Corp, 758 F.2d at 682.[SJummary judgment is appropriate where a contract is
unambiguous since, absent such ambiguity, a written contract duly signed and exszaked s
for itself and binds the parties without the necessity of extrinsic evideAcgtlo v.
Gochnauer 772 A.2d 830, 834 (D.C. 2001). “The mere presence of ambiguity, however, does
not preclude summary judgmenttiolland v. Freeman United Coal Mining C&74 F. Supp.
2d 116, 130 (D.D.C. 2008). The question for the district court is whether “there exists more than
one reasonable interpretation of the contraBatmland Indus.904 F.2d at 736Gee also
United Mine Workers 1974 Pensid@84 F.2d at 473 (To “avoid summary judgment, the
evidence submitted by the non-moving party must show that more than one logasona
interpretation exists.”). To be sure, summary judgment is improper if egtevisience supports
more than one reasonable interpretatiBeeFarmland Indus.904 F.2d at 736. But if extrinsic
evidence “demonstrates that only one view is reasonable—notwithstanding the facial
ambiguity—the court must decide the contract interpretation question as a matter ofdaw.”
America First Inv. Corp. v. Golan®25 F.2d 1518, 1522 (D.C. Cir. 1991) (Even if a contract is
ambiguous, summary judgment may be appropriate “so long as there is no evidewoeildha

support a conflicting interpretation of the agreement.”).
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[Il. ANALYSIS
A. Plain Language: Section 2.1 of ta P&A Agreement is Unambiguous

The disputed provision of the P&A Agreement, Section 2.1, provides that JPMC

expressly assumes at Book Value (subject to adjustment pursuant to

Article VIII) and agrees to pay, perform, and dischaaeof the

liabilities of the Failed Bank which are reflected on the Books and

Records of the Failed Bank as of Bank Closimgluding the

Assumed Deposits and all liabilities associated with any and all

employee benefit plans, except as listed on the attached Schedule

2.1, and as otherwise provided in this Agreement (such liabilities

referred to asLiabilities Assumed).

Ex. 1, 8 2.1 (emphasis added). Though JPMC and FDIC dispute the meaning of the phrase
“reflected on the Books and Records,” the plain language of Section 2.1 is not reasonably subje
to multiple interpretations. Therefore, the Court finds that Section 2.1 is unambiguloaisiin t

only transfers to JPMC the liabilities of WaMu to the extent they werectefl at a stated Book
Value on WaMu'’s accounting records. Given the straight-forward language, syjodgnent

will be granted in favor of JPMC.

The choice of language and construction of the phrase “reflected on the Books
and Records” make clear that the liabilities assumed by JPMC do not extend beyamobtints
listed WaMu'’sfinancial accounting recordd o start with the simplest point, “reflected” is not a
legal word mired in common law precedents. We can turn to a modern dictionary, Merriam

Webster, whicldefines “reflect” (as relevant here) as “to show (something),” “to make
(something) known,” or “to make manifest or apparent. shde&MerriamWebster Online
Dictionary, http://www.merriarawebster.com/dictionary/refleffiast visitedon May 28, 2015).
Thus, in assuming liabilitieeflected orWaMu’s “Books and Records,” JPMC assumed an

identifiablequantity of liability: the amoustshown on WaMu'’s accounting recardsDIC

argues that because thausts’ Governing Agreementsere part of WaMu’s business records
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and imposed potential mortgage repurchase obligations on WaMu without regard teeultimat
cost, JPMC assumed all such liabilities without regard to ukiroast under the P&A
Agreement.However, Section 2.1 does not state dR¥ICassumed all liabilitiearising out of
anyrecordsat WaMu Rather, it specifies that liabilities passing to JPMC were tiedkeeted
onWaMu'’s books and records at the time of WaMu'’s closing. FDIC’s interpretatiomdbes
square with thevord “reflect” which, at its core, connotes visibility; undeDIC’s proposed
construction and argument, the P&A Agreement waradsferpotential WaMudiabilities to
JPMCof an unknowablenonetary value and of any imaginable variebgeEx. 901(FDIC
Interrogatory Responses) at 8 (asserting that “Books and Records” coaldiadillities except
those that JPMC “could not have possibly imagined”

FDIC's primary argument in construing “Books and Recordghatthe Court
should applythe P&A Agreement’s definition of “Recordsi Article 1, that is, “any document,
microfiche, microfilm and computer records (including but not limited to magneticdegoe
storage, card forms and pmlt copy) of the Failed Bank generated or maintained by the Failed
Bank that is owned by or in the possession of the Receiver at Bank Closing.” Ex. 1, Art. I.
Relying on this extensive definitipfDIC contendshiat the “Records” referenced in Sectiofh 2
of the P&A Agreement necessarily encompassed all of WaMu’s internatissobitspotential
repurchase liabilities, including the Governing Agreements, whether or notieecon the
“Books.” SeeFDIC Mem. at 15 (arguing that Records “included any document, paper or
electronic, that [WaMu] generated or that was maintained by [WaMu] at the timesaofel);
see alsdEx. 901 at 8 (“FDIC-Receiver used ‘Books and Records’ in Section 2.1 to convey to
JPMC, as the assuming bank, all liabilities of [WaMuwtttould be discovered by performing

due diligence, anthe language excluded only those liabilities that the acquiring institution
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could not have possibly imaginedemphasis added)). FDIC further notes the P&A
Agreement’s provision that capitalizedrtes “have the meanings set forth ipArticle I, or
elsewhere intis Agreement.” Ex. 1, Art. I.

Viewed in isolation, the definition of “Records” Article | of the P&A
Agreement might support FDIC’s argument. However, a closer examinationAgridement
in its entirety reveals that “Recortias used in Section 2.1, cannot have the broad meaning
advanced by the FDIC because such an interpretation would make tfe¢hesevord “Records”
inconsistent withts usein the rest of the Agreement. Fwetimore FDIC’s argumenteads
“Books” out of Section 2.&ltogether becaus®ecords”would encompass dilmagin[able]”
documents, including WaMu'’s “Books.” Finally, the fact that “Bookig5pite itapitalization
is not defined in the P&A Agreement undercuts FDIC’s assertion that the “Recordsssbsicin
Section 2.1 must refer to the broad definition of “Records” in Article I. Indeed, thsehr
“Books and Records” is not capitalized anywhere else in the P&A Agreement besities S
2.1.

The meaning and usage of the capitalized term “Records” in the P&A Agreement
is illuminated bythe use of the word iArticle VI of the P&A Agreement (titled “Records”).
Ex. 1, Art. VI. In Article VI, liability for the “Records” in question refers ptb records of
WaMu'’s liabilities to its depositorsSeed., 88 6.1(i), (i) (“[T]he Receiver assigns, transfers,
conveys and delivers to the Assuming Bank the following Records pertaining tepbsiD
liabilities of the Failed Bank . . . (i) signature cgrdrders, contracts between the Failed Bank
and its depositors and Records of similar character; [and] (ii) passbooks of degusddry the
Failed Bank, deposit §is, cancelled checks and withdrawal orders representing chiarges

accounts of deposits.”). The word is further used to define JPMC'’s obligations to maintain and
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preserve WaMu’s business records for FDIC’s use in managing the rebgiveee id. 8§ 6.3
(“Preservation of Records”., 86.4 (“Access to Records”-DIC ignores the one section of
its ownP&A Agreemem, adopted from its predecessor agreements, vadekgive meaning to
the term “Records” with a capital “Rind which clarifies the term’s application to depositor
records that represent potential liabilities to Brepositinsuranceg~und. Notably, FDIC does not
address Article VI in its briefing®

The fact that the P&A Agreemedefines “Records” and does not define “Books”
or “Books and Records” does not necessarily mean that the disputed phrase iséeistepti
different constructionsSeeHolland, 574 F. Supp. 2d at 129 (citi@@arey Canada, Inc., v.
Columbia Casualty Cp940 F.2d 1548, 1556 (D.C. Cir. 1991)). Rather, when considered in the
context of Section 2.1 and read in a manner consistent with the resR&iAh&greement, it is
clea that Section 2.1’s reference to liabilities on the “Books and Records” dicansterto
JPMC liabilities that were nahown on, or exceeded the book value of amounts on, WaMu'’s
accounting records at the time of closi’yaMu was a sprawling institution with hundreds of
branches in 15 states that employed over 40,000 persons; each of WaMu’s officeshand e
employee could have had some “Record” in a desk drawer. In that context, FigiGeat
that the defined term “Records”—apparently used to help FDIC protect depostantse—
should be stretched beyond its purpose to impose liability on JPM&@y@otential liability
written down orany medium inany WaMu office fails from its own sheer hyperbole. Of course,

at issuehere is the scope of WaMu'’s potential repurchase liabilities as of Sept2HaH08,

28 Extrinsic evidence suggesting FDIC had no intent to capitalize “ReceeisjifraPart
[11.B.1, further confirms the Court’s conclusion that “Records” in 8§#a% not meant to have
the broad meaning now attributed to it by FDIC. The only time “Books and Records” is
capitalized is in Section 2.1.
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not liability arising from any record in any WaMu office; however, F3l&gument on the
expanse of “Records” makes no distinction between obvious and unknown pdisdnitiaés. It
proves too much to be accepted.

Indeed, other defined terms in Section 2.1 shed light on the meaning of “Books
and Records,as used in that sectiorSection 2.1 provides that liabilitigmnsferto JPMCat
their “Book Value,”defined as the dollar amounts stated on WaMu’s Accounting Records at the
time of its closing (subject to standard adjustmémtsemadeby JPMC). The“Accounting
Records aredefined asvaMu's “general ledger and subsidiary ledgers and supporting
schedules whicBupport the general ledger balancelSX. 1, Art. I. Thus, the P&#\greement
providedthat JPMCwould assume liabilities atreidentifiable anatertain dollar value. FDIC’s
proposed interpretation, which would have JPMC assume liabilities that werantifigble at
the time of WaMu’s closingnd excluded only those that a bidder “could not have possibly
imagined,” Ex. 901 at 8, would render meaningless the inclusion oftitation “at Book
Value.”

FDIC responds that Section 2.1's use of the pHia@sBook Value” was in the
off-theshelf template for a nole-bank purchase and assumption transaction in use when FDIC
drafted the P&A Agreememind predatedhsertionof the phrase “réécted on the Books and
Record8in the Agreement. FDIC Opp. at 22. Thus, according to FDI@t Book Value”
weregenerally considered a limit on the scope of liabilities assumed by an aggnogtiution
“to the line item book value on the bank’s accounting regotbere would have been no need
for FDIC tohaveaddedthedisputed language. FDIC Opp. at 22-23. In support of this
argument, FDIC cites other transactions where the phrase did not dgtkmsibiabilities

assumed.See idat 23. But the instant disputtdcuseson the language of the P&A Agreement,

34



not the meaning of the same phrase in agreements between FDIC and othempertieay or
may not have been able to negotiate terms or had a-catVer liabilities assumedHow the
phrase “at Book Value” may heed elsewherby FDIC s irrelevant. Theguestion is whether
the P&A Agreemenat issue here, which clearly states that a bidder would admntidies at
their Book Value a of WaMu’sclosing, limited JPMC'’s exposure.

Equally unpersuasive is FDIC'sgument that the language “at Book Value” in
Section 2.Imerely ts a pricing scheme for WaMu'’s assets and liabilities, hetpioglculate
the amount FDIC must pay JPMC if FDIC seeks to reacquire certain asseteiangldted
liabilities under Sectio 3.6. Id. at 2324. But even if the “at Book Value” language somehow
serves as a pricing mechanism related to another section of the Agreemengtgom Section
2.1 as a means of quantifying the liabilities acquired by JPMC. Specificalyifies that
liabilities will not transfer to JPMC in excess of their Book Vaitie.

FDIC also argues that the directive in Section 2.1 that JPMC “pay, perform, and
discharge” all liabilities on WaMu8ooks and Records,” Ex. 1, § 2rheans that JPMC
assumed liabilities beyond those on the balance sheet because one cannot “perform” o

“discharge” line items on accounting recqrsiseFDIC Opp. at 27. To the contrary, JPN&C

2% FDIC’s argument about the meaning of “Book Value” is severely undercut bystmedry of
FDIC representatives, whmiformly failed to give the term any intentional meaning. Mr. Van
Fleet testified that “Book Value “should have been stricken” and was “purelgiaést Van

Fleet Dep. at 49, 154. Mr. Gearin, the other principal drafter, testified that the fprassbly
serves no purpose” and “could actually be surplusage.” Gearin Dep. at 134, 136. Mr. Held
believed that the phrase “really doesn’t have . . . any meaning” in Section 2.1. Deposition of
Herbert Held (Held Dep.) [Dkt. 169-7] at 80. There is no corresponding testimony thasbidde
were advisedhat “Book Value” in Section 2.1 was unintended, irrelevant, or meaningless.
Whether FDIC purposefully included the phrase is contradicted by FDIC itseffetheless, the
term is in the FDIG&rafted P&A Agreement for all bidders to see and rely upon in quantifying
potential liability and, thus, the proposed bid price. The Court is not persuaded it canréeé.igno
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required to “pay, perform, and discharge” WaMu's liabilities, but only up io Beok Value as
reflected on WaMu’'sccounting records.

Finally, the facts that the phrase “books and records” is used elsewheze in th
P&A Agreement in varying circumstances, is only capitalized in Section 2.1, and is not
consistently used to refer to a broad set of documents further undercut FDI@'serelea
capacious definition of “Records® When analyzing each different use of the phrase in the
Agreement, the Court relies on its context. In many instances, “books and recongsP 84
Agreement connotes a limited set of documents. Article | defines “Deposiicltale “all
uncollected items included in the depositors’ balances and credited on the books anafecords
the Failed Bank.” Ex. 1, Art. I. This languagesdribeghe accounting documentscording
WaMu's depositorassets and liabilities; it is not a referencgugiany document in WaMu’s
files. Similarly, “Commitmentin the same Articlés defined as “the unfunded portion of a line
of credit or other commitment reflected on the books and records of the Failed Barketarma
extension of credit . . . that was legally binding on the Failed Bank as of Bank Closirigd.

Nor does Article VIII use “books and records” as shorthand for all of WaMu'’s
internal records. Article Vllstateghat JPMC shall provide to FDIC a “Proforma Statement of
Condition indicating all assets and liabilities of [WaMu] as shown on [WaMu’s] books and
records as of Bank Closing and reflecting which assets and liabiliégmasing to [JPMC] and

which assets and liabilities are to be retained by [FDI@].; Art. VIIl. Thislanguage clearly

30 The Court recognizes its obligation to construe the P&A Agreement “to givat &ffall of is
provisions and render them consistent with each othdastrobuong514 U.S. at 63But it is
undeniable that “Records” and “books and record&rence different kinds of financial records
in different parts of the Agreement. Variation in use for specific purposes doegpotts
FDIC’s expansive proposed definition, however, because even if there were aynhi@attion
2.1, contrary to the Court’s finding, the Court’s interpretation of the Agreemerit falbti
satisfied by confirming extrsic evidence.See infraPart I11.B.
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contemplates some discrete setemfordsdiscernible to the acquiring bank by looking at
WaMu's financial records However, still other sections of the Agreement use “books and
records” in a broad “catedll” manner. See e.g., idArt. I, 8§ 3.4(c) (describing situation in
which IMPC might elect to have FDIC purchase certain assets and regaMgtd furnish a
notice including a list of assets and related liabilities and to provide FDIGtkess to all other
relevant books and recordsiq, Art. IX, 8 9.6(b)(ii) (requiring JPMC to provide FDIC with
accesso WaMu's “books and records, the books and records of such Subsidiaries and all Credit
Files, and copies thereof”).

B. Extrinsic Evidence Supports JPMC's Interpretation of the P&A Agreement

Extrinsic evidence confirms that the disputed language can be reasonably
understood only as transferring to JPMC WaMu's liabilities to the extenitére booked on
the accounting records. Therefore, summary judgment in favor of JPMC is appropriat

1. Unintentional Capitalization of “Records”

Despite FDIC’s argumerabout the broad scope of the term “Records,”
uncontroverted depositidestimony from FDIQraftersreveals that “Records,” as used in the
phrase “Books and Records” in Section 2.1, had no intended definition and was not meant to
refer to the defined term in Article Mr. Gearin attributed the decisiondapitalize “Books and
Records” to Mr. Van Fleet, Gearin Dep. at 94, and did not know whether a conscious decision
was made to capitalize “Recorddd. at 95. Mr. Van Fleet was the immediate drafter who
inserted the phrase into Section 2.1h&f P&A Ageemenbuthe could not recall inserting it or

intending any special meaning. Van Fleet Dep. at 131-32. FDIC does not dispute these
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statements SeeFDIC Opp. toJPMC Statement of Facts [Dkt.&4], 11 2227, at 79.3! Nor
does FDIC dispute that Mr. Wigand could not recall intending the word “Records” to be
capitalized or to refer to the defined term “Recor8&eFDIC Opp. Facts, 1 28-29. In
addition, Mr. Held had no such intention and had no explanation for taeephd. §931-3232
Contrary to aftethefact argumentsnade by FDIC lawyerdestimony fromFDIC individuals
contemporaneously involved makes it clear thattmtalization of'Books and Records” in
Section 2.1 was inadvertent and unintentioralithermore, a discussed above, “books and
records” must be constru@ucontext.

2. The Disputed Phrase Had a Purpose FDIC Does Not Acknowledge

The drafting of thd*&A Agreementid not begiruntil mid- or late September,
seeGearin Dep. at 124, after FDIC Chairman Sheila Bamsuccessfullgalled Jamie Dimon
of JPMCon September 16, 2008, to “pitch” a whole-bank transaction, Ex. 135. On September
22, 2008—three days before WaMu was closed by ©AFDIC officials James Wigand, Herbert
Held and David Gearifirst met with possible bidders to present a potential FDIC receivership
transaction. Exs. 54, 142. As of the next morning, September 23, Section 2.dlrafttstated
that “the Assuming Bank expressly assumes at Book Value . . . and agree9terioay), and
discharge, all of the liabilities of the Failed Bank aBahk Closing . . . .” Ex. 253Later that

sameday, Sheri Foster asked Messrs. Wigand and Held: “Lee Van Fleet cahdatav

31 FDIC “disputes” JPMC Fact No. 26 but only to the extent that it corrects JPM@snent

that “Mr. Van Fleet inserted the phrase ‘Books and Records’ into the draghagmé to clarify

that “Mr. Van Fleet added thghrase ‘Books and Records’ to Section 2.1 of the draft agreement,
but not elsewhere.ld. at 8.

32 Messrs. Gearin and Van Fleet, drafters of the P&A Agreement, also testidieBooks” was

erroneously capitalized. Gearin Dep. at 94 (“Q. Do you belis/an error? A. Yes.”); Van
Fleet Dep. at 137 (“[C]apitalizing it would have been a scrivener’s error.”).
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following question[ ]: Can we limit liabilities assumed to just the ‘liabilities on the boaks an
records’ ... ?” Ex. 903. The response must have been positive: Section 2. dddfthe
agreementhat circulated within FDIC late in the day on Septen#i#stated “the Assuming
Bank expressly assumes at Book Value . . . and agrees to pay, perform, and didtbétpe, a
liabilities of the Failed Bank which are reflected on the Books and Records of lie Bank as
of Bank Closing . . ..” Ex. 255 at 13.

Mr. Gearin, on whose behalf Ms. Foster sent the question to Messrs. Wigand and
Held, testified that the change in language was intended tegm#ortto bidders that a bidder
would assume only those liabilities it “would be able to discern by a very thorough due
diligence.” Gearin Dep. at 85ge also idat 92(“[A]dding the phrase . . . could give [bidders]
some comfort that there wouldn’t be exposure to liabilities that they couldn’bpokave
discerned from aeview of the books and recordsthe failed bank.” (emphasis addedfs
discussedbove, it is undisputed that neither Mr. Gearin nor Mr. Van Fleet recalled antante
to capitalize the phrase “Books and Records” or either “Books” or “Records” ilnisact.
Gearin Dep. at 995; Van Fleet Dep. at 131-132. Indeed, Ms. Foster’s email (relaying the
guestion from Mr. Van Fleet) did not capitalize the phrase “books and records.” Ex. 903.
Accordingly, the Court finds it undisputed that the phrase was adopted to providert€amfo
bidders that they could discern liabilities to be assumed from what was shown on WaMu’s
accounting records arbde phrasaevas not intended to expandhilities to cover anything an

acquiring institution could “possibly have imagined.” Ex. 901 %t 8.

33 FDIC argues that the addition of the “Books and Records” language to Section 2.1 does not
signify that it intended to adopt the limited meansniggested by JPMCt points to its
simultaneoughange to the preambleom “the Assuming Bank desires to purchase certain

assets and assume certain deposit and other liabilities of the Failed Bank x. 253 &t 4, to

“the Assuming Bank desires purchase substantially all of the assets and assume all deposit and
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This testimony is consistent with normative judicial holdings that acquiring banks
in purchaseandassumption transactions do not assume unliquidated or contingent liabilities.
See, e.g., Santopadre v. Pelican Homestead & Sav.,R851F.2d 268, 272 (5th Cir. 1991)

(even where “agreement purports to transfer all of the closed bank’sieabilunliquidated
litigation liabilities were not “on the books and records” of the failed bank and thus not
transferred). The reasoning for these decisions ism#tive: banks do not assume unliquidated
liabilities precisely because the parties need to be “able to rely on the booksanuid of the
[failed bank] in determining its net worth,” thereby allowing a sale to “takeeprafa] timely
fashion.” Id.; see also In re Collins Sec. Carp98 F.2d 551, 554-55 (8th Cir. 1993) (treating
“books and records” and “account records” as synonymous). “Undoubtedly very few, if an
banks would enter into purchase and assumption agreements with a federal ret@ver i
successor banks had to assume [] latent claims of unknown magniWg@dn v. RTC907

F.2d 1101, 1109 (11th Cir. 1998ge alsovillage of Oakwood v. State Bank & Trust Csil9 F.
Supp. 2d 730, 738 (N.D. Ohio 2007) (“[A]n assuming bank would rarely be inclined to enter a

P&A agreement with the FDIC knowing that it could be taking on unidentified liabibtie

substantially all other liabilities of the Failed Baok the terms and conditions set forth in this
Agreement . ...” Ex. 255 at(émphasis addedFDIC maintains thatie new language
demonstrateds intenton to transfer the disputed liabilities tioe Acquiring Bank. The
argument falls short. First, no biddeould have been aware that there was@amnge, since it
was done before the P&A Agreement was sent to bidders on the evening of September 23.
Second, the preamble clearly states that the Assuming Bank would acquirgekasiibject to
the Agreement itself (which transferred liabilities thateven the books and records). Thittg
language of the preamble mot an operative part of the Agreeme@tynberg v. FERC71 F.3d
413, 416 (D.C. Cir. 1995)[A] Whereas clause, while sometimes ukatuan aid to
interpretation, cannot create any right beyond those arising fronpénative terms of the
document.”) (intenal quotations omitted). Fourth, JIPMC insists thdidtassume substantially
all liabilities. See infraat I11.B.4.
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undefined dimensions that could arise at some uncertain date in the fuaifel,”539 F.3d 373
(6th Cir. 2008).

FDIC asserts that the repurchase liabilities were not “unknown” or “uniigefiti
because JPMC “knew when it bid that it would be assuming WaMulsatdiice sheet mortgage
securitization liabilities, including its repurchase liabilities, under the termssafémsaction”
and JPMC also knew the nature and scope of such liabilities. FDIC Opp. at 32. FDIC’s
argument misses the mark. JPMC was aware that WaMu had large exposure fromdbasep
liabilities, but no party knew the ultimate cost of these obligations after seizureSy OT
Moreover, JPMC'’s knowledge of WaMu'’s potential exposure is irrelevant unless the P&
Agreement transferred that exposure to JPMC. In one sense, the extent of the unknavah pote
liabilities lends credence to JPMC'’s contention that it only would have agreeslitoeas
guantifiable liabilities at their Book Value.

3. AssumingFDIC Intended to Transfer Unbooked Liabilities to JPMC,
that Intention Was Not Communicated

FDIC argues at length that the extrinsic evidence irrefutably demonstsates it
intent to pasall of WaMu’s unbooked liabilities to JPMC. But whether FDIC intended the
liabilities totransferand whether it communicated that intent to JPM#&B0 agreedare separate
guestions, and only the latter is relevant for construind\tgreement See NTA Nat., Inc. v.
DNC Services Corp511 F. Supp. 210, 223 (D.D.C. 1981) (“[I]t is a well-established principle
that ‘the subjective unexpressed, uncommunicated tiisug a party are irrelevant to the

material issue of the parties’ intent.” (quotibigion Bank v. Winnebago Industries, Lra28
F.2d 95, 99 (9th Cir. 1975)).
When the draft P&A Agreement was delivered to JPMC on the evening of

September 23, 2008, Section 2.1 unequivocally conveyed only those liabilities that were
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reflected on WaMu'’s “Books and Records.” Ex. 257, 276. FDIC argue3RMI( should have
knownit intended a broader use for the phrase because (1) FDIC outlined the terms of the
proposed transaction to JPMC at a meeting on September 22, 2008 and (2) the Transaction
Recap and Bid Instructionseleased mere hours before, made clear that Optentfich was
the “all-deposit version” on thich JPMC ultimately big-required the acquiring bartk assume
“all liabilities” except forthose specifically excludedseeFDIC Mem. at 2e22. As a result,
FDIC maintains, JPMC was aware that it was bidding on an “everythingraosaction and
knew that it was assuming all liabilities whether or isietl on WaMu’s Accounting Records.
Id. at 22.

FDIC’s argument falls short. Both $ citedevents occurreteforeFDIC
delivered the P&A Agreement to JPMC. Therefore, even if Fbi€rnallyintended the
liabilities at issuao be acquired as &epember 22, 2008, and even if JPMC knew FDIC so
intended on that date, subsequent events served to alter the parties’ understandingAf the P&
Agreement. Indeed, the parties could ma¢e thought that the terms were settled as of
September 22 as no contract had been provided, no bid had been made, and the Transaction
Recap itself emphasized that “[tlhe legal documents will be the governinghdosuor this
transaction.” Ex. 56 at 2. Moreover, the Transaction Recap was inconsistent wiith the B
Instructons that accompanied itvhile the Transaction Recap sththat under Option 3the
Assuming Bank would assume all liabilities “except the preferred stock, the sadiectdebt
and the senior debtid., theBid Instructions stated th&tssuming Bank would assume all
liabilities except for “the preferred stock, nasset related defensive litigation, subordinated
delt and senior debt,” Ex. 57 at 3. As of the posting of the Transaction Recap and Bid

Instructions, FDIC had not clarified whiabilities it intended tdransferunder the Agreement.
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The scope of the liabilities to be assumed by JPMC was crystalized after the
Agreement was sent to potential biddéatg on September 23, 2008, when JPMC and FDIC
began to discuss the indemnity provisions of the contract. At that point, Mr. Grawered
JPMC questions on indemnification, explicitly statingan email: “The liabilities assumed are
described as booked liabilities . . . .”, EX. 66, conveying that liabilities that wetbauked”
were not asumed and were covered by the indemnity clause in Sectibn This statement
informs the parties’ joint interpretation that the liabilities being assumed were limitegirto th
Book Value on WaMu'’s accounting records. FDIC seeks to avoid respongmiliir.

Gearin’s reference to “booked liabilities,” but its explanations are not canginéccording to
FDIC, this email meant that “if [Mr. Eitel] wants to know which liabilities are assumed by
[JPMC] . .. [he should] look at 2.1, which describedlitiialities as being those that are
reflected on the books and records.” Gearin Dep. at 178FD8C argues that Mr. Gearinise
of the term “booked liabilities” was “paraphras[ing] [ ] the reference in 2.ialdities that were
reflected on the bdw and records.’ld. at 178:13-15.The explanation is circular and fails to
satisfy.

The record forecloses giving these arguments the weight to which FDI@ woul
assign them. In analyzirtbe emails between the partiagheir entirety, it is apparent that
JPMC was seeking to make sure thatas assuming a limited set of liabilitieds of this email
chainon September 23geEx. 66,the parties had shared understanding: both Messrs. Cooney
and Gearirunderstood that JPMC wouddsune only“booked liabilities,” that is, those

liabilities that were recorded at Book Valae WaMu'’s financial booké*

34 Despite the mutual understanding that the liabilities assumed were thagerth&hooked,”

Mr. Cooney continued to be concerned that the disputed clause could be interpreted in a broader
fashion than was intended and that JPMC could be found liable for a pre-acquisition breach by
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In further arguing its intention twansferunbooked liabilities, FDIC relies heavily
on the “Frequently Asked Questions” document that was posted for bidders at some point in the
morning or early afternoon on September 24, 2088eExs. 71, 129° In the FAQs FDIC
provided the following question and answer:

Are the offbalance sheet credit card portfolio and mortgage

sealritizations included in the transaction? Do you expect the

acquirer to assume the servicing obligations? If there are pricing

issues associated with the contracts (e.g., the pricing is

disadvantageous to the assuming institution), can we take advantage

of the FDIC'’s repudiation powers to effect a repricing?

Answer: The bank’s interests and obligations associated with the

off-balance sheet credit card portfolio and mortgage securitizations

pass to the acquirer. Only contracts and obligations remainihg in t

receivership are subject to repudiation powers.

Ex. 71 at 2. FDIC contends that the statement “The bank’s interests and obligatomsted
with the offbalance credit card portfolio and mortgage securitizations pass to thesdcquir
expressly coneyed to JPMC that “ofbalance sheet” interests and obligations, such as the
repurchase obligations at issue here, winadsferto the Assuming Bank. FDIC Mem. at 24.
JPMCanswers thadther FAQs explicitly statethatthey applied to a certain transaa

structurebut this FAQ had no such limit; thus, it must have applied to all transaction options—

TransactiorOptions 1-3, which included “Books an@&bdrds$ in Section 2.1, and Transactions

WaMu of a contract thavasreflected on the books and records, particularly one between WaMu
and its parent, WMI.SeeEx. 66. He told MrGearin, “In a normal P&A between commercial
parties this is not something a buyer would ever assume and it really doesn¥ens&gnor

frankly is it fair) here.”Id. Mr. Gearin promised to “look at [it] againd., but there is no

further evidence on the point and Section 12.1 was not changed. Notably, if Mr. Gearin did not
agree with Mr. Cooney'’s interpretation, he did not clarify that FDIC had some other
uncommunicated intent.

3%t is not clear when FDIC postéhe FAQs, but they were circulated among JPMC officials
during the afternoon of September 24.
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Options 4-5, which did not include the phrase. Therefore, JPMC argues, FDIC’s dogwer a
acquirediabilities should be construed as addressirgjtlanguageappearingn all five
transactionsthat is, language involving mortgagervicingobligations (as raised in the question
posed to FDIC), and naellerrepurchase obligations, which were not part of Transaction
Options 4 or 38 FDIC responds that “[a]ny prospective bidder comparing the draft structures
would understand that Transaction Options 1 through 3 transferred a broad scope addiabiliti
while Transaction Options 4 and 5 enumerated the specific liabilities beinfgtreshd FDIC
Reply [Dkt. 175] at 7 (citing Ex. 276).

Whatever was intended or understood by the parties, the critical facttisehat
FAQs camafter FDIC’s assurances to JPMC that only “booked liabilities” would be assumed,
Ex. 66, and FDIC never proposed or made @mgngeo the language of the P&A Agreement
thatmight have changed expanded bidder’s liabilities. Despitdhe FAQsthe Agreement
continued to transfer only those liabilitieflected @ WaMu’s books and records. Moreover,
the Bid Instructions warned bidders that the “legal documents” controlled thadtians EX.

57. Whether the FAQs were clear or nBDIC failed to change the transaction documents to
contain the language it now cites.

FDIC also maintains that a statement “made” by Jim Wigand during the afternoon
of September 24, 2008 demonstrates FDIC’s intention to transfer all mortgagdasgeurc
liabilities to the acquiring bank. This “statement” of Mr. WigasekEX. 79, was conveyed by
Mr. Aboussie to Mr. Gearin when discussing JPMC'’s proposal to modify Section 2.5 tadimit i

assumption of a wide range of mortgage loan securitization cls@eBEx. 78. In discussing

3¢ JPMC emphasizes that the rights and any associated obligations of agamgvicer are
distinguishable from mortgage repurchase obligations of a seller. As noted sbeseipra
n.27, FDIC no longer disputes this point.
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JPMC'’s proposal internally, Mr. Aboussie told Mr. Gedhat “Jim Wigand has stated that he
understood and intended that all liabilities associated with loan sales (i.endrep a
warrant/repurchase claims) are topgassed to #hassuming bank.” Ex. 79 his statement,
FDIC argues, confirmis position. But the argument is unpersuasive becd#esstatement is
irrelevant: to the extent it reflecés intention to pass mortgage repurchase liabilities beyond
those booked on WaMu’s accounting records, that intention was not communicated outside
FDIC.3" FDIC citesadditional testimony of Mr. Wigand and Mr. Held concerning FDIC’s
intentions seeFDIC Mem. at 19, but these witnesses can only testify to Mr. Wigand’s internal
diredions to FDIC lawyersfterthe draft P&A Agreement was offered to bidders, with Section
2.1's language on Assumed Liabilitie$t unchanged Again, these internal communications
reveal onlyMr. Wigand’s intentions without evidence that they were shaittdany bidder or
that the P&A Agreement was changed accordingly. Uncommunicated intentionscadorgot
any weightin interpreting the intention of contracting parties

FDIC further arguethat itsrejection of JPMC'’s proposal to modify Section 2.5
(torestrict JPMC’s assumption of various clairgnaled to JPMC that FDIC intended all
securitization liabilities to transfer to and be assumed by the acqghamg FDIC Mem. at 26.
After JPMC proposed new language, Mr. Gearin stated that he did restebidlere would be a
revised agreement, Ex. 80, and JPMC then submitted itaddidg in its cover letter that it

accepted as drafted the language of Section 2.5. Ex. 59 at 2. JPMC responds that its proposed

37 JPMC also argues that there was nothing in this email exchange suggesting Wagavid

was construing the first sentence of Section 2.1 in the draft agreement forcTicenr@ations 1-

3, as opposed to all transaction options. JPMC Opp. at 10. Thus, it contends, Mr. Wigand’s
statement was addressing the conveyance of morsgageingobligations, possibly based on
some misunderstanding that seller repurchase obligaidomatically accompanyortgage
servicing obligationsld. (quoting Wigand Dep. at 276 for his statement that “if you take the
servicing, you have to take the repurchase obligations”).
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change to Section 2.5 was merely an effort to expand its avoidance of various obligations
including: RMBS securitietaw claims;the “Book Value” ofmortgage repurchase clas,as
reflected on the Accounting Records; servieietated claims; GSE repurchase claims; and
claims based on RMBS owned or sponsored by WaMu’s subsidiaries. JPMC Opp. at 23. Thus,
JPMC contends;DIC’s refusal to accepts proposal meant that JPMC wowdquirethose
liabilities, but did not mean that af WaMu’srepurchase obligations, booked or unbooked,
would pass tdPMC38

In any event, what ultimately controls is the language in the Agreementas it w
executed. Section 2.1 tife Agreement transfers only those liabilities witBamk Value.
Moreover, Section 2.5, as drafted by FDIC, indemnified the Acquiring Barall liabilities not
assumed under Section 2.1; th@sction 2.5 is circular and merely returns the reader to the
scope of Liabilities Assumed in Section 2.1—all those on the books and records. Accordingly
FDIC's failure to adopt JPMC’s proposed change to Section 2.5 did not necessaniymicate
any intention to pass unbooked mortgage repurchase liabilities, particulaglytiofithe facts
that FDIC had already advised that the liabilibesng transferred were those that were
“booked” and that the language of the Agreement remained unchanged.

FDIC also cites internal and public communications by JPMC, which FDIC
argues prove that JPMC knew it had acquired WaMu'’s repurchase liabilitie€. Ni&h. at 22.
Specifically, FDIC quotes from presentation slides prepared for September 24, 2008snee
with rating agencies stating that JPMC would assume “[a]ll the deposits astdraidily all

[WaMu] liabilities, excluding senior and subordinated debBk:’ 62 at 20 anéx. 63 at 20, and a

38 JPMC also notes that it is not even clear that its proposed language “would covenythis ve
action, which is not brought by any ‘direct or indirect purchaser’ of RMBS.” JPNIC & 22.
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statement made on September 25, 2008 by Charlie Scharf of JPMC to investors in which he
described assumed liabilities as everything but “the unsecured debt, the subdrdétd and
the preferred,” Ex. 483 [Dkt. 160-24] af3.

FDIC relies on such presentations and comments to support its position that
JPMC knew it would acquire WaMu’'s RMBS liabilities. However, these werelbig-
summaries of the transactitimat did not include all details of the potential acquisition.
Furthermore, as JPMC argues, it was “fair to summarize the P&A Agreementshsrtrag
‘substantially all’ of WMB’s liabilities” JPMC Opp. at 1hecause the liabilities at issue are
estimated by DeutselBank to be valued between U.S. $6 and $10 billion and JPMC assumed
liabilities under the P&A Agreement of roughly $300 billion. Am. Compl. § 85; JPMC Opp. at
18-19 (citing Ex. 682 (9/25/08 unconsolidated balance shd€D)C does not dpute these
amounts, which support the statements that JPMC acquired “substantiadif\&éiMu’s
liabilities, per the P&A Agreement.

4. PostTransaction Conduct

In the immediate days after JPMC acquired WaMu, FDIC appeared to construe
the P&A AgreementaJPMC does now: to mean that only liabilities already entered on WaMu’s
accounting recordaere acquired by JPMC. Thesarly conversations related to unassessed tax
liabilities that were not reflected on WaMu’s books. On October 8, 2008, RichardrPagste
FDIC tax attorney, specifically stated that “[w]ith regard to any tax liakalitying out of an
ongoing or future audit, where no assessment had been made prior to the dategfstloki
liability would not pass to Morgan. Only liabilities on the books as of the date of the agteem

pass.” Ex. 29. In a separate email related to WaMu'’s tax claims, on whicts M&ggand,

39 page citations within this exhibit are to the ECF page number.
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Gearin and Aboussie were all copied, Mr. Peyster further stated thabtS2dt transfers all
liabilities reflected on the books and records of Washington Mutual to JPMorgan Chase.
Therefore, any tax liabilities on the books of Washingtortiudiwere transferred, and any
unknown liabilities, not reflected on the books were not transferred.” Ex. 108.

FDIC argues first that “this case is not about pending tax audits” and that Mr.
Peyster’s statements are immaterial, as he played no substaigiie developing the terms of
the transaction or drafting the P&A Agreement. FDIC Opp. at 41-42. FurtheZ, éiphasizes
Mr. Peyster’s testimony that the statements made in his email were “overlissoygnd broad”
and that in stating that onlyahilities on the books would pass to JPMC, he was merely
paraphrasing “books and recordsSeePeyster Dep. at 83-84.

The emails speak for themselves. Mr. Peyster may not have played a role in
drafting the P&A Agreement, but when he stated that “any unknown liabilitrex[reflected on
the books were not transferred,” none of the mbawas intimately familiar with the
Agreements terms—Messrs. Gearin, Wigand, and Aboussigsrtradiced his understanding.

Ex. 108. Nor does FDIC’s argument that WaMu’s mortgage repurchase liaboikelsnot have
been considered “unknown” carry weight. As discussed above, while the entire bankohg worl
knew about thexistence of such liabilities, rame knew the quantifiable value of the future
obligation to repwrhase defective mortgatgans; to the contraryhe Agreement statélsat a
liability not reflected‘on the books” did not pass to JPMC.

FDIC tax accountant Jim Thormahlen’s statements that unassessed tax liabilities
were a claim against teDIC-Receive, not JPMC, also confirm this understandirgge, e.g.

Ex. 30 [Dkt. 158-5]; Ex. 404; Ex. 416. In response, FDIC contends that Mr. Thormahlen, who

was not involved in draftinthe P&A Agreementrelied on JPMC'’s representation when
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preparing a standard form letter to send to tax agenciesharschis statements only reflected
JPMC’s interpretation of the P&A Agreement. FDIC Opp. at 42. But Mr. Thormahlen’
testimay does not fully support the argumehthile he testified that “JPMorgan people” told
him that JPMC did not assume tax liabilities and that he drafted his letter at thet qLiRMC,
Thormahlen Dep. at 160, Mr. Thormahlen then stated his understanding that JPMC adsumed al
of WaMu tax liabilities “that were on the books and records”diddhot assume tax liabilities
that “weren’t on the books and records [because] that's what the P&A ddyat’158. Mr.
Thormabhlen further averred that he got his understanding of the meaning of “Books and
Records” in the P&A Agreement from “theneails that Peyster said was his interpretation,” i.e.,
from within the FDIC itself.ld. at 162. Moreover, even if Mr. Thormahlen were adopting
JPMC'’s construction of the Agreement, his actions only confirmed to JPM@sthat
interpretation was shared by FDIC.

Finally, David Gearin’statementen October 28, 2008 demonstrate that JPMC
and at least some FDIC employees believed the liabilities at issue did not pas€toSEtXx.
82 [Dkt. 159-6]. In an internal FDIC email, M&earin statedhat he “just got off the phone
with Dan Cooney, the JPMC in-house attorney who no[w] understands that we are of the view
that the repurchase obligations did pass to JPMC and cannot be put back to the receiver for
repudiation. Unfortunately what | said was inconsistent from what they had hearthever t
from three different FDIC representatives in Seattld.” JPMC argues that this email
represents the first time the FD#&ctually informed JPMC of its position that WaMu’s mortgage
repurchae liabilities passed to JPMC; JPMC also argues that the email acknowleddé3ltha
had previously taken the opposite view and had so advised JPMC. FDIC’s only response to this

evidence is to cite the FAQs, maintaining that it had previously informed all jpbtadters
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that the acquiring bank would assume all of WaMu’s mortgage securitization ligbilitie
including the repurchase obligationSeeEx. 71. WhatMr. Gearin’s email makedear is that
before and immediately after te&ecution of thd®&A Agreement, certain FDIC representatives
advised JPNZ thatit was not acquiring repurchase obligations (to say nothing of Mr. Gearin’s
own assurance on September 23 that only “booked liabilities” would be trans$eeEd, 66).
FDIC cannot overcome é¢hevidence thdtoth parties contemporaneoushared the same
understanding concerning WaMu'’s unbooked obligations due to the plain language of the
Agreement

5. FDIC Drafted The Contract

JPMC argues that according to contra proferentum, a doctrocantfctual
interpretation, “any ambiguity in a contract must be construed against thex.draPMC Mem.
at 24 (quotation omitted). FDIC responds that the doctrine is one of last resort. FDI& Opp.
35-37. “Contra proferentum is a basic principle of contract law which provides thabwsiag
among the reasonable meanings of a promise or agreement or a term therexatiag is
generally preferred which operates against the party who supplies the avdrdm whon a
writing otherwise proceeds. Mesa Air Group v. DOT87 F.3d 498, 506 (D.C. Cir. 1996)
(quoting Restatement (Second) of Contracts, 8 206). The doctrine is based on thieabéfief t
drafter is ‘more likely than the other party to have reason to know of uncertainties of meaning.
Indeed, he may leave meaning deliberately obscure, intending to degiddeatdate what
meaning to assert.Restatement (Second) of Contracts, 8 206 cmt. A.

FDIC is correct that the doctrine of contra proferentum is limited to “cases of
doubt . . . so long as other factors are not decisilge; seealsoUnited States ex rel. DOL v.

Insurance Co. of N. Am131 F.3d 1037, 1043 (D.C. Cir. 1997). As discussed at length above,
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the Agreement is clear and there is sufficient evidence to resolve this cazat wehding to
construe the P&A Agreement against the drafter. However, if there weredmreome extant
guestion as to the Agreement’s ambiguity, this “rule of last fes@ndates the same result in
favor of JPMC. See Mesa Ajr87 F.3d at 506.

FDIC also argues that the P&A Agreement’s terms should not be construed
against it because the doctrine of contra proferentum does not apply between atguthistic
parties who have similar bargaining power. The Restatement provides sthesvdoes D.C.
Circuit precedentSeeRestatement (Second) of Contracts, 8§ 206 cmt. A (“The rule is often
invoked in cases of standardized contracts and in cases where the draftingp#systronger
bargaining position, but it is not limited to such cased§gsa Air 87 F.3d at 506 (analyzing
doctrine of contra proferentum and finding it weighed against Department of TratispoRs
the drafter). Furthermore, while JPMC is a sophastid party, the P&A Agreement was not a
product of bilateral negotiation between FDIC and JPMC. JPMC played no roldtimgize
Agreement and suggested only minimal alterations during the revision progessn A
responding to questions about thafttAgreement, FDIC clearly stated “the Purchase &
Assumption agreement language is not negotiable.” Ex. 71.

FDIC, as drafter of the Agreement, is bound by its terms. While not necessary to
resolving the question of whether WaMu’s unbooked liabilities passed to JPMC, thplerific
contra proferentum serves to reinforce the Court’s ultimate conclusion.

V. CONCLUSION

This Court now has years of experience with the P&A Agreemenmnaitgle

parties’ myriad litigating positions concerning its interptiein. The record suggests that certain

FDIC officials intended to require the acquiring bank to assume WaMu'’s rgertgpurchase
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obligations and that initial bid documents sought to transfer those liabilities. FDi&sta
show that JPMC was familiarith WaMu’s repurchase obligations; that after FDIC drafted and
offered bidders the draft P&A Agreement, FDIC executive Jim Wigand adtgmfirmed that
FDIC intended the acquiring bank to take all of WaMu’s repurchase obligations, mdstbf w
were na booked; that FDIC warned bidders of its intention in the posted FAQs memorandum
before the bids, but specifically stated that the legal documents controlled; ol thesputed
reasons, JPMC tried to alter the language of teeé@ment.

What FDIC does not show is that, in light of its stated intention, it changed the
P&A Agreemento covertheseunbooked obligationsxplicitly. FDIC appears to think that
statements made in the FAQs and bid documents, without similar and specifictdantraage,
aresufficientto show that it passed such liabilities to JPMIhat might have been correct, had
the actual language of the P&A Agreement not been clear and limited to, as M. tGlear
JPMC, “booked liabilities.” Indeed, multiple FDIC lawgeand representatives read the P&A
Agreement in the identical wayd., limited to “booked liabilities”). That FDI@xecutives
intended something else does not rescue their reliance on tlemioactual FAQs, which were
specifically subject to the Ignage of the legal documents; indeed, the FAQs were paitéed
the disputed language was offered to biddersnanchangevas made by FDIC to reflect the
intention stated in the FAQs. Contrary to internal FDIC communications, thesesimilar
evidene that JPMGntended to assum&aMu’s mortgage repurchase liabilities. Moreover,
there is no FDIC witness that can support its deep-ocean definition of “Recordsirand, f
purposes of this suiEDIC fails toovercome testimony from its own representatihes the
capitalization of “Books and Records” was entirely inadvertent. The patesistby JPMC to

its Board of Directors and outside investors, to the effect that JPMC wasagauiiof

53



WaMu'’s assets and substantially all of its liabilities, wazeurate without regard to WaMu'’s
unbooked mortgage repurchase obligations.

FDIC is bound by its own language, which apparently did not reflect its intention.
JPMC may have risked tendering its bid for WaMu in reliance on the contrgutlgeandon
FDIC’s statement that the legal documents controlled the transaction. In the &awlyers
know, the unambiguous language of a contract will control, particularly when one dispasant
the sole drafter.

Therefore, for the reasons set forth above, therGwill grant in part and deny in
part JPMC’s Motion for Summary Judgment [Dkts. 142, 143, 170], findiagJPMC is entitled
to judgment that it assumed liability for the disputed mortgage repurchase liabititye® the
extent that WaMu reflectedish liabilities at a stated Book Value on its financial accounting
records as of September 25, 2308The Court will also grant in part and deny in part FDIC’s
Motion for Summary Judgment [Dkt. 144, 173], findithgt FDIC is entitled to judgment that it
did not assume or retain mortgage repurchase liabilities of WMMSC, the statkobf was
acquired by JPMC in its entirety.

The Court leaves to another day and hapargument whether PlaintEfeutsche

Bank can recover from FDIC. A memorializing Order accompanies this AmdéDpiaion.

Date: June 17, 2015 /sl
ROSEMARY M. COLLYER
United States District Judge

40 In other words, the Court finds thatyaliability exceeding thd&ook Value reflected on
WaMu'’s financial accounting records as of September 25, 2008 remained with thel Fede
Deposit Insurance Corporation as Receiver for WaMu.
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