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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GLORIA S. PENA,
Plaintiff,
V. Civil Action No. 09-183Q(ESH)

A. ANDERSON SCOTT MORTGAGE
GROUP, INC., et al.

N/ S N N N N N N N N N

Defendants

)

MEMORANDUM AND OPINION

Plaintiff Gloria S. Pena has sued defendants A. Anderson Scott Mortgage Group, Inc.,
(“Anderson”),American Title and Escrow Compa(WATEC”), CitiMortgage, Inc(“CMI”) ,
and Chase Homéinance LLC(“Chase”) forviolation of the Truth In Lending Act (“TILA")15
U.S.C. 88 1601-1667 (2006), breach of the implied covenant of good faith and fair dealing,
declaratory judgment/quiet titland other claims related to defendants’ allegedriaiio
disclose information to Ms. Pena abauhortgage loan created for her by Andersoefoe the
Court aremotions to dismiss by CMI and Anderson. For the reasons set forth herein, the Court
will grant defendants’ motions tiismissplaintiff’'s TIL A claim andremandplaintiff's

remaining claimgo the Superior Court dhe District of Columbia

FACTUAL BACKGROUND
Plaintiff makes the following allegations in her complaikts. Pena is domiciled in
Maryland and resides in a house in HyattsvilCompl. I 2.)Her native language is Spanish,

and she has limited proficiency in Englistid. {[8.) She works as a seamstresg] in 2005 and
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2006, her salary was approximately $44,000 per yeaif{ 89.) In 2005Ms. Penalecided to

buy a house in Washington, D.@nd sellher property in Maryland, on which she was making
mortgage loan paymentsld(ff 1611.) Ms. Pena purchased a house in Washington, D.C., after
receivingfinancing to buy the property for $300,000d. {[112-13.) Howeverprior to moving

into it, Ms. Penaealized thathe D.C. houseequiredseveral major renovations and repairs in
order for her and her family to live therdd.(f 14.) Ms. Pena undertook these renovations over
the next year, refinancing the loan on her house in Maryland to pteforas wellas the

mortgage payments on her two prdpex (Id. 11 1516.)

In September 2006, Ms. Pena decided to refinance the loan she had taken out to purchase
the D.C. property. Id. 1 17.) Ms. Pena contacted def#gant Anderson, whose employee, George
Tiqui, assisted her in applying for refinancindd. {/ 20.) Ms. Pena alleges thahen Mr. Tiqui
filled out her loan applicatigrheindicatedthather monthly income was $10,800, overstating
hertrue earningdy approximately $75,000 annuallyid Anderson, through Mr. Tiqui, then
offered Ms. Pena a $390,0@@&n with a fixed interest rate six percent. Id. § 21.) Prior to
settlement, Ms. Pena received copies of a Good Faith Estimate pursuant to the Real Estat
Settement Procedures Act2 U.S.C. 88 2601-2617, which also stated that the interest rate on
the Anderson loan to Ms. Pena would be six percent. (Compl. § 22.) However, when Ms. Pena
signed the loan documents on October 20, 2006, the interestas6.5 percent.ld. § 23.)

After the Anderson loasettled Ms. Pena continued to make payments on that loan and
the loan on her Maryland properthough se attempted unsucgsfully to sell both properties at
different times. Id. 11 24, 26.) On November 1, 2006, Anderson offered Ms. Pena a second lien
loan of $50,000 over the.C. property with an interest radé 8.775 percent and a balloon

payment at the end of the loan (on December 1, 2021) of $39,788109.2¢.) Mr. Tiqui also



completed the second loan application for Ms. Pena, though on this form, he stated her monthly
income as $8,000.Id. 1 28.) The second lien loaettledon November 13, 20061d( T 29.)

When shdiled her lawsuiton August 25, 200M\s. Penaowed$386,301 on thérst
D.C. property loan and $55,680 on the second lo&h.J33.) On May 7, 2009, CMI, tHiest
lien note holder, hadffered Ms. Pena a ongear, “steppedate modification” on the first lig
valid for one year. I{. 1 34.) The documenupporting to modifythe loanestablished a new
unpaid principal balancef $417,400, consisting of a principal balance of $386,301, plus a total
capitalized amount of $31,099ld() The loan had an interest rate of two perdenthe first
year, and MsPena was asked toake monthly payments of $1,939d.f Ms. Pena signed the
modification documents and sent them to CMI with her first payment of $1,889.Qn June
27, 2009, Ms. Pena mailed a second check to CMI in the same amount. However, CMI returned
this check tdherwith the explanation that the amouwwms insufficient. (Id., Ex. 9.) Both of Ms.

Pena’s properties were in foreclosure when she filed ddity 32.)

PROCEDURAL BACKGROUND
Ms. Pena’s complaint includesghtsclaims four against CMI and seven against
Andersont Ms. Penacontends that CMI and Anderson failed to comply with the disclosure
requirements of TILA and breached the implied covenant of good faith and fair dealing in the
interactions with he(Counts | and 1l). (Compl. 11 37-48.) Accordingly, stemsthat she is
entitled todeclaratory judgment vesting the titles of the Maryland and D.C. properties in her
name andinding that any promissory notes, deeds, and liens on the properties are null and void

(CountlV). (Id. 1 62.) Ms. Pena also alleges breach of contract against CMI for failing to honor

! The Court dismissed Ms. Pena’s claims against defendants ATEC and Chase in November
2009, based on plaintiff's failure to respond to these defendants’ motions to dismiss.



the terms of the “steppeadte modificationto her mortgage loan (Couwtl). (Id. 11 34, 74-
75.) Additionally, plaintiffhas filedclaims of fraudulent misrepresentati@@ountlll) , violation
of the D.C. Consumer Protectiémocedures AatCountV), negligencgCountVl), and
equitable estoppel (Couwtll) against Anderson.ld. 11 4956, 63-73, 76-80.)

Plaintiff's complaint was originally filed in the Superior Court of the District of
Columbia. Defendant CMI, with the consent of the other defendants, filed a noticeoohifem
on September 25, 200Bursuanto 28 U.S.C. 88 1441-1453. Removal was based on this
Court’s federal question subject tiea jurisdiction over plaintiff's TILAclaim. See28 U.S.C. §
1331 (grantinglistrict courts jurisdiction over claims arising under federal Jaw$e Court has
supplemental jurisdiction over plaintiff's remaining claims, which arise usid¢e law, beause
these claims are part of the controversy giving rise to plaintiff's TILA ¢laén the refinancing
and foreclosure of plaintiff's D.C. propertysee28 U.S.C. § 1363a).

CMl filed a motion to dismiss all of plaintiff's claims against it for failure to stateiancl
upon which relief can be granted under Federal Rule of Civil Procedure 12(ibjign. ¢ P. &
A. in Supp. of Def. CitiMortgage, Inc.’s Mot. to Dismis€MI Mem.”] at 1-:2.) Andersoralso
has filed a motion to dismiss under Rule 12(b)(6), incorporating the motions filed bgr@@MI
ATEC and seeking to dismiss all claims against it. (A. Anderson Scott Mortgagp, @10.’s

Mot. to Dismissat 1.)

STANDARD OF REVIEW
In deciding amotion to dismiss under Rule 12(6), a court may consider onlyhe facts
alleged in the complaint, any documents either attached to or incorporated in thaiicoanal
matters of which [the Court] may take judicial notic&EOC v. St. Francis Xavier Parochial

Sch, 117 F.3d 621, 624 (D.C. Cir. 1997). As the Supreme Court h&lshioroft v. Igbal“[t]o



survive a motion to dismiss, a complaint must contain sufficient factua¢mnmadcepted as true,
to ‘state a claim to relief that is plausible on its fac#29 S. Ct. 1937, 1949 (2009) (quoting
Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 570 (2007)A complaint must be dismissed
under Rule 12(b)(6) if it consists only of “[tlhreadbare recitals of the elenoérat cause of
action, supported by mere conclusory statemerits.™Although ‘detailed factual allegations’
are not necessary to withstand a Rule 12(b)(6) motion to dismiss, to provide thel&jaun
‘entitle[ment] to relief,” a plaintiff must furnish ‘more than labels and conchss or ‘a
formulaic recitation of th elements of a cause of actionGerlich v. United States Dep'’t of
Justice 659 F.Supp. 2d 1, 4 (D.D.C. 2009) (quotingvombly 550 U.S. at 555-56).

“Where a complaint pleads facts that are ‘merely consistent with’ a det&nhianility,
it ‘stopsshort of the line between possibility and plausibility of entitlement to réliédbal,
129 S. Ct. at 1949 (quotingvombly 550 U.S. at 557) (internal quotation marks omitted)). The
allegations in plaintiff's complaint are presumed true at this stadeall reasonable factual
inferences must be construedaiaintiff's favor. Maljack Prods., Inc. v. Motion Picture Ass’'n of
Am., Inc, 52 F.3d 373, 375 (D.C. Cir. 1995)H6wever, the court need not accept inferences
drawn by plaintiffs if such inferences are unsupported byatis et out in the complaiht

Kowal v. MCI Commc’ns Corpl6 F.3d 1271, 1276 (D.C. Cir. 1994)).

ANALYSIS
DEFENDANTS" MOTIONS TO DISMISS PLAINTIFF'S TILA  CLAIM
A. CMI
Regulation Zmplements TILA and requiress creditor to make certain disclosures,
including,inter alia, the “annual percentage raten a loan. 12 C.F.R. 8 226 (8. It also

mandates that a “creditor shall make the [required disclosures] clearly and conspisuousl



writing, in a form that the consumer may kéefd. § 226.17(al). Ms. Pena bases h&lLA
claim on the alleged failure éinderson andATEC to accurately disclose tlseibstitution of a
6.5 perceninterest raten the loan note for theix percent rate stated the preclosing
documents. (Complff2223, 40.) The complaininplies that CM] the loan note assignas,
liable for this lack of disclosurby alleging that the TILAviolation is apparendn the face of the
pre<closing discloare forms? (Id. § 40; see alsd5 U.S.C. § 1641jgassignee liable only
when violation is “apparent on the face of the disclosure statement”).

As correctly argued by CMI, Ms. Pen&@Hd_A claimis barred by the staeibf
limitations. TILA states that “[a]ny action uter this section may be brought . . . within one year
from the date of the occurrence of the violation.” 15 U.S.C. § 1640(e). “In closed-end consumer
credit transactions, such as the one in this case, the limitations perind tzegin on the date of
settlement.”Johnson v. Long Beach Mortage Loan Trust 200454 F. Supp. 2d 16, 39

(D.D.C. 2006) (citingPostow v. OBA Fedbav. & Loan Assoc627 F.2d 1370, 1380 (D.C. Cir.

% In her oppositionMs. Penaxplains her allegations against CMI. Shiggestshat CMI “is

the real creditor” because Anderson assigned CMI the loan note on the day wkesettbereby
making Anderson a mere proxy for CMI. (Response of Pl. Gloria Pena to Def. Citi §®rtga

Inc. (Citi) Mot. to Dismiss Pursuant to Fed. R. Civ. P. 12(b)(6Mf Opp’n’] at 7.) She then

moves to amenber complainto add additional claims and defendants and to identify CMI as
creditor on the transactionld(at 8.) However, “[ilt is axiomatic that a complaint may not be
amended by the briefs in opposition to a motion to dismiEsy’, Arbitraje Casale Cambio,

S.A.de C.V. v. U.S. Postal Se297 F. Supp. 2d 165, 170 (D.D.C. 2003) (quo@ueman v.
Pension Benefit Guar. Cor®4 F. Supp. 2d 18, 24 n.8 (D.D.C. 2008ge alscColl. Sports

Council v. Gov't Accountability Officd21 F. Supp. 2d 59, 71 n.16 (D.D2ZDO6) (“[P]laintiff

cannot amend [her] complaidé factoto survive a motin to dismiss by assang new claims for
relief in [her] responsive pleadings.”Moreover, Ms. Pena’s attempt to amend does not comply
with Local Rulel5.1, which states that “[a] motion for leave to file an amended pleading shall be
accompanied by an original of the proposed pleading as amended.” Local Civ. R. 15.1. Indeed,
the Court has no knowledgethie specific claims, defendants, or allegations plaintiff seeks to
add to her complaint. As such, the Court may aolysider those claims and alléigas made

in the complaint in deciding CMI’s motion to dismisSeeColl. Sports Councijl421 F. Supp. 2d

at 71 n.16 (“[T]he Court does not, and cannot, consider slérst raised in the plaintif§
opposition.”).



1980) and_awson v. Nationwide Mortgage Corp28 F. Supp. 804, 807 (D.D.C. 1986The
settlement of the loan to Ms. Pena occurred on October 20, 2006. (Compl. § 23). Ms. Pena did
not file her lawsuit until August 25, 2009, nearly three years after settlemeartyautside of

the oneyear limit.

Plaintiff's argument thathe statute of limitationshould be tdéd in this caséue to
fraudulent concealment of tiH@LA violation is unconvincing Under the doctrine of fraudulent
concealment, if a plaintiff

did not discover [her] injury because the defendant fraudulently

concealed material facts related to itomgdoing, then the court

will deem the cause of action not to have accrued during the period

of such concealmentunless the defendant shows that the plaintiff

would have discovered the fraud with the exercise of due

diligence.
Sprint Commc’ns Co. v. FCC6 F.3d 1221, 1226 (D.C. Cir. 1996)n order to establish
fraudulentconcealmenand hence to toll the running of the statute of limitations, the plaintiff
must show that the defendant took ‘some misleading, deceptive or otherwiseecbattion’ to
conceal information material to the piaff’ s claim.” Id. (quotingHobson v. Wilson737 F.2d
1, 34 (D.C. Cir. 1984)apbrogated on other grounds by Leatherman v. Tarrant County Narcotics
Intelligence & Coordination Unit507 U.S. 163, 168 (1993))Even in a case whetbe
defendant’s underlying wrong is “salbncealing,” such as a frautthe defendant’s silence is
usually not enough” to establish fraudulent concealmariéss the defendant has an affirmative
duty to disclose relevant informatioWVilliams v. Conner522 F. Supp. 2d 92, 100 (D.D.C.
2007) see also Hobsqrv37 F.2d at 33 (“There must be some trick or contrivance intended to
exclude suspicion and prevent inquiry.”) (quotifv@od v. Carpenterl01 U.S. 135, 143

(1879)). Here, paintiff has not alleged argffirmative actsof fraudulent concealment &yMl.

The only affirmative act identified by Ms. Pena is defendants’ faitusmmply with Regulation



Z’s disclosure requirement, but this failure to disclose is the lodthe TILA claim and cannot
serve as both thagolation and the concealment of the violatiddeelohnson451 F. Supp. 2d at
52 (“Extending the statute of limitations on non-disclosure due to a defendantissctosure
surely is contrary to the intention of the legislature in enacting that statutéotreoverMs.
Pena has not demonstrated or even alléggdCMI had an affirmative duty to heuch that &
silenceafter the loan settlebecame in effect an affirmative act of fraudulent conceame®ee
Williams 522 F. Supp. 2d at 10@k. Because Ms. Pena has not alleged facts sufficient to state a
claim of fraudulent concealment, her TILA claim against CMI is barred by the stétute o
limitations, and Count Is dismissed as to CMI
B. Andersm

Ms. Pena claims that Anderson violated TILA when it faiedisclosehe 6.5 percent
interest rat@n her mortgage loan pre-closing documents(Compl. § 40.)Shealsoalleges
thatAnderson, unlike CMI, had an affirmative duy acreditorto make such a disclosupeior
to settlement (Seeid. 1 2123, Ex. 7);see alsd2 C.F.R. 88 226(2)(17) 226.17(b)t)

(requiring creditors to make disclosures “before consummation of the tiiansaincluding the

3 As discussed, plaintiff has argued that CMI wale dactocreditor and should be held to the
disclosure requirements foreditors under TILA. (CMI Opp’n at-8.) However, nothing in
plaintiff’'s complaint or the documents attached toritncorporated thereisuggestshat CMI

was the creditor of Ms. Pena’s loan, as all of these documents list Anderson as the lender
(Compl. 1111 18, 20-21, 23, Exs. 6-7.) The Court relies on these documents alone in deciding the
instant motions.See St. Francis Xavier Parochial Schl7 F.3d at 624.

* CMI also argues that because it is an assignee of the loan at issue, the TILA viniatidre
apparent on the face of the disclosure in order for it to be liable, and that no suttbrnvisla
apparent on the forms signed by Ms. Pena. (CMI Mem.7at & furthercontends that Ms.
Pena is not entitled to recissiofithe transaction becauttee D.C. property was never her
primary residence.ld. at 7.) Because the Court concludes aiint | is barred by the stadut
of limitations it need not adéss the meritef these arguments.



“terms of the legal obligation betwe¢he parties”. However, the Court concludes that Ms.

Pena’sclaim against Andersariiled nearly three years after settlemastyarred by TILA’S one-

year statute of limitationsWhile silence can toll the statute of limitations if a defendant “has a

affirmative duty to disclose the relevant information to the plainti§grint Commos Ca, 76

F.3d at 1226, equitable tolling under the fraudulent concealment ddstrineappropriatéen

this case becaugdaintiff had notice of her potentidlLA claim on the day her loan settled.
“[T]he doctrine of fraudulent concealment does not come into play, whatever the lengths

to which a defendant has gone to conceal the wrongs, if a plaintiff is on notice of aapotenti

claim.” Riddell v. Riddell Wash. Cor®866 F.2d 1480, 1494 (D.C. Cir. 1989} is true that

notice “in the context of fraudulent contmant is close to actual noti¢eMolecular

Diagnostics Labs. v. Hoffmann-La Roche, |d€2 F. Supp. 2d 276, 284 (D.D.C. 2005), and

consists of an “awareness of sufficient facts to identify a particular cause of actioméneo

“hints, suspicions, hunches or rumorsfbbson 737 F.2d at 35. dhethelesdyls. Pena

concedes in her complaint thahenshe signed the notshe had notice of the actual interest rate

on her loan, and therefore, it must be concluded that sheotiad of the discrepancy between

that rate and the ratbsclosed to her prsettlement (Compl. 1 23 (noting that plaintiff “signed

documents for the aforementioned refinancing loan but now the loan had a highéntéxesit

rate of 6.5%”");see also idEX. 7 (stating interest rate of “6.5@0)). Moreover, Ms. Pena

® As discussed, nodisclosure under TILA cannot serve as both a violation and an “affirmative
act” in fraudulent concealment of that violation in order to equitably toll thetstaf

limitations. See Johnsq51 F. Supp. 2d at 5Howeverbeyond alleging that Anderson failed
to disclose the applicable interest rate, plaintiff alleges that Anddrsdosedaninterest rate to
her, therapplied a differeninterest rat¢o her loan without disclosing it. Such action on
Anderson’spartcould be sufficient to invokthe doctrine of fraudulent concealmergee id.
(lender’s assurance to plaintiff as to terms of mortgage might be affienaadt under doctrine
triggering tolling of TILA statute of limitations)However, the Court need not make such a
determination here, whetbke statute of limitations will not be tolled because plaintiff Imatice

of her potentiatlaim. See idat 5253.



camot allegg(nor does sheahat she exercised due diligennauncovering her claimjrice she
was in possession of loan dooents clearly indicating th&5 perceninterest rate See
Firestone v. Firestoner6 F.3d 1205, 1210 (D.C. Cir. 1996) (to plead frauduentealment,
plaintiff must allege thadlefendant “engaged amon-going scheme to conceal the alleged”
violation, plaintiff “did not have actual or constructive notice of the concealment,” amdiffla
“exercised due diligence”)A motion to dismiss “may be granted on the b#sid the action is
time-barred . . when it appears from the face of the complaint tha relevant statutef
limitations bars the actioh.Doe v. U.S. Dep’t of Justic&53 F.2d 1092, 1115 (D.C. Cir. 1985).

Based Ms. Pena’s statements in her complaint and the documents attached thereto, the
Court concludes that such dismisshCount | as barred e oneyear statute of limitationis
appropiate here.Seee.g, In re Roberson262 B.R. 312, 321 (Bankr. E.D. Pa. 2001)
(dismissing TILA claim despite allegation of fraudulent concealment of kramstwhere
plaintiff “could have learned of the existence of the [term] by reviewing theiBsong Note”).
[I.  PLAINTIFF'S REMAINING CLAIMS

The Court has dismissed plaintiffldLA claim, and no othefederal claimsvere filed.
As such, the Court no longer has jurisdiction under 28 U.S.C. § 133hamdismiss the case,
remandt to D.C. Superior Cott, or exercise supplemental jurisdiction over the remaining
claims.® 28 U.S.C. § 1367(c)(3¥ee alsShekoyan v. Sibley Int409 F.3d 414, 42@.C. Cir.
2005). TI]n the usual case in which all fedelalv claims aresliminatedbefore trial, the
balance of factors to be considered under the pendent jurisdiction doctritiatjadonomy,
convenience, fairness, and comity-will point toward declining to exercise pirtsdbver the

remaining state law claims.Carnegie-Mellon Univ. v. Cohil#84 U.S. 343, 350 n.7 (1988ke

® The parties do not allege any other basis for jurisdiction besides 28 U.S.C. § 1331.

1C



also Shekoygr09 F.3d at 424 ((quotingonhill). For these reasons, ti@ourtwill remand

plaintiff's remainingclaimsto Superior Courtwhere Ms. Pena initially filed the case

CONCLUSION
For the foregoing reasons, the Court grants CMI’s and Anderson’s mtidissniss
plaintiff's claimin Count Ifor violation of TILA, and thislaim is dismissed with prejudice.
Plaintiff’'s remaining claims againgtoth defendantareremanded to Superior Courd separate
Order will accompany this Memorandum Opinion.
/sl

ELLEN SEGAL HUVELLE
United States District Judge

DATE: Marchl1l, 2010
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