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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TOXCO INC.,
Plaintiff, . Civil Action No.:  09-1925
V. Re Document Nos.: 3, 7, 15
STEVENCHU, :

in his official capacity as Secretary of
theU.S.Departmenof Energy,

Defendant.

MEMORANDUM OPINION

DENYING THE DEFENDANT’'SMOTION TO DISMISS FOR FAILURE TO STATE A CLAIM FOR
WHICH RELIEF CAN BE GRANTED; DENYING THE PLAINTIFF 'SMOTION FOR A
PRELIMINARY [NJUNCTION; DENYING AS MOOT THE PLAINTIFF 'SMOTION
FOR LEAVE TO FILE SUPPLEMENTAL |NFORMATION

I. INTRODUCTION

The plaintiff, Toxco Inc., operates a wastepdisal facility in Tenngsee. It has brought
this action pursuant to the Administrairocedure Act (“APA”), 5 U.S.C. 88 58Bseq.and
the due process clause of the Fifth Amendimemallenging the Department of Energy’s
(“DOE") withdrawal of its consertb a subcontract entered into ttne plaintiff. This matter is
now before the court on the plaintiff’s motiorr # preliminary injunction and the defendant’s
motion to dismiss for failure to state a claiffihe plaintiff seeks preliminary injunction
requiring the DOE to reinstate its consent @ phaintiff serving as subcontractor on a DOE
environmental clean-up project in NiskayunaywN¢éork. The defendardpposes the entry of a
preliminary injunction and has fitiea Rule 12(b)(6) motion to disss. Because the plaintiff has

failed to demonstrate that it will suffer irrephl@harm absent injunctive relief and has not

shown a likelihood of success on the merits citigrt denies the plaintiff's motion for a
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preliminary injunction. Because, however, tdoeirt cannot conclude at this stage of the
litigation that the plaintiff haso entitlement to relief under the ARr the due process clause of

the Fifth Amendment, the court denies the defendant’s motion to ditmiss.

[I. BACKGROUND
A. Factual Background

Until 2000, the DOE operated a researchlitgdinown as the Separation Process
Research Unit (“SPRU”) in Niskayuna, Nétark, which was used for research on the
separation of atomic isotopes. Pl.’s Mot. fd?ralim. Inj. (“Pl.’s Mot”) at 3. Although the
SPRU facility has been largely unused since 20@9research performed there resulted in
radioactive contaminain of the facilities anthe surrounding soilld. In October 2004, the
DOE engaged Accelerated Remediation Comg&RC”) to return the site to a usable
condition. Id.; Def.’s Consolidated Opp’n to Pl.’sélim. Inj. Mot. & Mot. to Dismiss for
Failure to State a Claim (“Def.’s Mot.”) at I'he work performed by ARC was to include the
removal of contaminated soils, building debrid ather waste materials containing low levels of
radioactive contamination and dispugof these materials at qualifi¢docations. Pl.’s Mot. at 3.

In September 2007, the DOE issued a tadkioto ARC for the reabilitation of the

lower level railbed area and the lower level jpragHot of the SPRU facility (“the SP-15 Task

The plaintiff has also filed a motion for leavefile supplemental information in opposition to the
defendant’s motion to dismiss. Because, as discussed below, the court denies the defendant’s
motion to dismiss without consideration of teigoplemental information, the court denies as

moot the plaintiff's motion for leave to fileSee Nat'l Credit Counseling Servs., Inc. v. United
States 2008 WL 5413163, at *2 (D.D.C. Oct. 15, 2008) (denying without prejudice the plaintiff's
motion for partial summary judgment and, consedjyedenying as moot the plaintiff's motion

for leave to file a supplemental memorandum of law in support of its motion for summary
judgment);see also Banks v. Office of Senate Sergeant-at;233sF.R.D. 1, 11 (D.D.C. 2005)
(denying as moot the plaintiff's motion for leato file a supplemental filing because the court

had already ruled on the motion to which the supplemental filing was related).



Order”). Def.’s Mot. at 3. The SP-15 Taskd®er made ARC responsibier disposing of any
waste generated by the remediation projectaartdorized ARC to use “existing contractual
instruments between the Federal Government asteveasposal facilities . . . when disposing of
waste unless [ARC could] obtain mdeorable cost arrangementdd., Decl. of Marilyn Long
(“Long Decl.”), Ex. 1 at C-12.

In February 2009, the American Recovengl &einvestment Act provided $37 million of
funding to DOE to accelerate the rbhation of the SPRU site. P&’'Mot. at 4. As a result, in
May 2009, ARC issued a request for subcontradtossibmit proposals for the disposal of waste
generated through work on the SP-15 Tas#leDcontaining low levs of radioactive
contamination.ld. The plaintiff submitted a proposal in June 2009, and ARC determined that
the plaintiff was the lowestost, qualifying bidderld.

The federal acquisition regulations inderat the time required agency consent for
certain subcontracts entered ibgpa contractor without an aggved purchasing system. Def.’s
Mot. at 12-13. Furthermore, DOE Order 435.duieed a contractor tobtain an exemption
from the DOE before disposing oftiaactive waste at a non-DOE facilityd. at 13. Both
provisions applied to the plaintiff’proposed subcontract with ARGI. at 12-13. Accordingly,
in July 2009, ARC requested DOE’s consent talacentract between itsedihd the plaintiff.

Pl.’s Mot. at 5-6.

On August 11, 2009, the DOE provided its formahsent to the subcontract in a letter
from Marilyn Long, a DOE contracting office6Gee id. Aff. of David Eaker (“Eaker Aff.”), Ex.

9. The same day, the plaintiff and ARC execw@edibcontract for the disposal of low-level
radioactive material pursuattt the SP-15 Task OrdeSee generallfEaker Aff., Ex. 10 (“Toxco

Purchase Order”). The subcratt expressly incorporatedvegal contractual provisions set



forth in federal acquisition regulations, including Federal Acquisition Regulation (“FAR”) 8§
52.249-2.Sedd. at 3. That regulation contained@tractual provisioentitled “Termination
for Convenience of the Government,” which proddm relevant part, that “[tlhe Government
may terminate performance of work under this catirawhole or, from time to time, in part if
the Contracting Officer determines that a termovats in the Governmentisterest.” 48 C.F.R.
§ 52.249-2(a). The provision furthgpecified that upon the deliyeof the government’s notice
of termination to the prime contractor, the priooatractor shall, “[w]ithapproval or ratification
to the extent required by the Caaxtting Officer, settle all ou@hding liabilities and termination
settlement proposals arising from the termmatf subcontracts; thegpproval or ratification

will be final for purposes of this clauseld. § 52.249-2(b)(5).

After executing the subcontract, the ptdfrbegan to undertake its processing and
disposal duties as set forththre agreement. Pl.’s Mot. @t Yet on August 19, 2009, eight days
after providing written consent to the plaifis subcontract, the DOE issued a notice to ARC
that it had rescinded its consent to the plaistifubcontract. Eaker AffEx. 13 at 1. The notice
contained no explanation for the DOE’s withdrawal of cons8et id. The withdrawal forced
ARC to terminate its subcontract witle plaintiff. Pl.’s Mot. at 6-7.

B. Procedural History

The plaintiff commenced this action @ctober 2009, asserting that the DOE’s
withdrawal of consent constituted an arbitrang @apricious agency action in violation of the
APA, and deprived it of property without dpeocess of law in violation of the Fifth
Amendment.See generallCompl. The plaintiff also moved for a preliminary injunction
requiring the DOE to rescind its withdrawal and state its consent to tipdaintiff’'s subcontract

with ARC. See generallf?l.’s Mot.



The defendant responded by filing a consoédatpposition to the plaintiff's motion for
a preliminary injunction and a Ru12(b)(6) motion to dismiss for failure to state a claBee
generallyDef.’s Mot. In its motion to dismisthe defendant argues that the plaintiff's APA
claims must be dismissed because the D@Etssion to withdraw its consent was a matter
committed to agency discretion by law and because the plaintiff has an alternative adequate
remedy to APA review in the form oflaeach of contract action against ARI. at 12-14.
Furthermore, the defendant argues that thepif's due process alm must be dismissed
because the subcontract did nategrise to a protectable propemterest for Fifth Amendment
purposes.ld. at 14-15.

On November 9, 2009, the plaintiff fileddacument entitled “Reply Memorandum in
Support of Toxco’s Motion for Preliminary Injunction3ee generalll.’s Reply. The reply
memorandum made no explicit reference todékendant’s motion to dismiss and failed to
address numerous arguments contained in that mdiea.generally id After the plaintiff
failed to file a response to the defendant’s mobig the applicable deadline, the court ordered
the plaintiff to show cause why the defendanmi@tion to dismiss should not be granted as
conceded. Order (Dec. 1, 2009).

The plaintiff responded to the show cause order on December 4, 366Qenerally
Pl.’s Response to Dec. 1, 2009 Qr@®l.’s Resp.”). In its resporsthe plaintiff asserted that
its reply memorandum in support of its motion &opreliminary injunction had “addressed the

Defendants’ arguments, including substanyitbe arguments underlying the motion to



dismiss.? Id. at 2. The plaintiff proceeded to “summarize” its responses to the arguments made
by the defendant in its motion to dismidd. As noted below, the “summary” provided
responses to certain argumenised in the defendant’s motioratfwere not addressed in the
plaintiff's reply memorandumSee generally id.

On December 7, 2009, the court advised thagsatiat it would &at the plaintiff's
response to the order to shoause and its reply memorandum in support of its motion for a
preliminary injunction as its opposition to the defendant’s motion to dismiss. Order (Dec. 7,
2009). The defendant subsequently filed@yrén support of its motion to dismisSee
generallyDef.’s Reply. As the defendant’s motitsmdismiss and the plaintiff's motion for a
preliminary injunction are now ripe for dispasit, the court turns to the applicable legal

standards and the parties’ arguments.

[ll. ANALYSIS
A. The Court Denies the Defendant’s Rle 12(b)(6) Motion to Dismiss
1. Legal Standard for Rule12(b)(6) Motion to Dismiss
A Rule 12(b)(6) motion to dismiss tests the legal sufficiency of a compRmtvning v.
Clinton, 292 F.3d 235, 242 (D.C. Cir. 2002). The complaint need only set forth a short and plain
statement of the claim, giving the defendairtriatice of the claim and the grounds upon which
it rests. Kingman Park Civic Ass'n v. William848 F.3d 1033, 104@.C. Cir. 2003) (citing
FeED. R.Civ. P.8(a)(2) andConley v. Gibson355 U.S. 41, 47 (1957)). “Such simplified notice

pleading is made possible byethberal opportunity for discovg and the other pretrial

2 The plaintiff asserted that “its Reply Memorandwas styled as a reply to the motion to dismiss

and to the opposition to the preliminary injunctioB|’s Resp. at 2 n.1, despite the fact that the
reply memorandum was titled “Reply Memorandum in Support of Toxco’s Motion for
Preliminary Injunction” and made no explicit redace to the defendant’s motion to dismsese
generallyPl.’s Reply.



procedures established by the Rules to dsscloore precisely the basis of both claim and
defense to define more narrowlhettisputed facts and issueCbnley 355 U.S. at 47-48

(internal quotation marks omitted). It is not necessary for the plaintiff to plead all elements of
his prima facie case in the complaiBtyierkiewicz v. Sorema N,A34 U.S. 506, 511-14 (2002),
or “plead law or match facts &very element of a legal theorKtieger v. Fadely211 F.3d

134, 136 (D.C. Cir. 2000) (internal quotation marks and citation omitted).

Yet, “[t]o survive a motion to dismiss, a complaint must contain sufficient factual matter,

accepted as true, to state a claim tefé¢hat is plausible on its face Ashcroft v. Igbgl129 S.

Ct. 1937, 1949 (2009) (internal quotation marks omittBd)t Atl. Corp. v. Twomb|y550 U.S.

544, 562 (2007) (abrogating tb&-quoted language froi@onley 355 U.S. at 45-46, instructing
courts not to dismiss for failure to state ail unless it appears beyond doubt that “no set of
facts in support of his alm [] would entitle him taelief”). A claim is facially plausible when

the pleaded factual content “allows the courdraw the reasonable inference that the defendant
is liable for the misconduct allegedifbal, 129 S. Ct. at 1949 (citinbwombly 550 U.S. at

556). “The plausibility standard is not akinadprobability requirement,’ but it asks for more
than a sheer possibility thatlafendant has acted unlawfullyld. (citing Twombly 550 U.S. at
556).

In resolving a Rule 12(b)(6) motion, thewt must treat the complaint’s factual
allegations — including mixed questions of lamd fact — as true and draw all reasonable
inferences therefrom in the plaintiff's favaroly Land Found. for Relief & Dev. v. Ashcroft
333 F.3d 156, 165 (D.C. Cir. 2008rowning v. Clinton292 F.3d 235, 242 (D.C. Cir. 2002).
While many well-pleaded complaints are conclystite court need not accept as true inferences

unsupported by facts set out in ttamplaint or legal conclusiortast as factual allegations.



Warren v. District of Columbia353 F.3d 36, 39 (D.C. Cir. 200Browning 292 F.3d at 242.
“Threadbare recitals of the elements alase of action, suppodéy mere conclusory
statements, do not sufficelgbal, 129 S. Ct. at 1949 (citinpwombly 550 U.S. at 555).

2. The Court Denies the Defendant’s Motin to Dismiss the Rdintiff's APA Claim

a. The Defendant Has Not Demonstrated thahe DOE’s Withdrawal of Consent Was a
Matter Committed to Agency Discretion by Law

The defendant contends that the DOE’s denisd withdraw consério the plaintiff's
subcontract is unreviewable under the AR duse it was a matter committed to agency
discretion by law. Def.’s Mot. at 12-13; DefReply at 2-4. According to the defendant, the
regulations governing ARC’s request for conserihtoplaintiff’'s subcomtct provide the DOE
unfettered discretion to grant, withhold or withdraw consent to subcanliteecthe one at issue
here. Def.’s Mot. at 12-13; Def.’s Reply&f3. Because the APA does not apply to agency
actions “committed to agency discretion by law,” 5 U.S.C. § 701(a)(2), the defendant contends
that the plaintiff's APA claimisould be dismissed, Def.’s Mot. B2-13; Def.’'s Reply at 2-3.

The plaintiff does not address the defendan79$(a)(2) argument iits reply in support
of its motion for a preliminary injunctionSee generally?l.’s Reply. Although the plaintiff does
acknowledge the argument in ressponse to the order to shoause, it responds merely by
stating that “discretion does not equal figldss, but must refleeppropriate, non-arbitrary
decision-making.” Pl.’s Resp. at 4.

The APA “embodies the basic presumptionuaficial review to one ‘suffering legal
wrong because of agency actionaoversely affected or aggvied by agency action within the
meaning of a relevant statute Abbott Labs. v. GardneB87 U.S. 136, 140 (1967) (citing 5
U.S.C. 88 701-02) (internal citations omittes@e also Fekete v. U.S. Steel Cod@4 F.2d 331,

334-35 (3d Cir. 1970) (observing tHaudicial review of . . . athinistrative action is the rule,



and nonreviewability an exception which must be demonstrated” (qugairigw v. Colling 397
U.S. 159, 166 (1970))). This presumption maytsercome by demonstrating that a challenged
action was “committed to agency discretion by law.ihcoln v. Vigil 508 U.S. 182, 191 (1993)
(citing 5 U.S.C. 8§ 701(a)(2))Section 701(a)(2) represents &ty narrow exception” to the
presumption of reviewability arapplies in those “rare instarcehere ‘statutes are drawn in
such broad terms that in a giversedhere is no law to apply.’Citizens to Preserve Overton
Park, Inc. v. Volpe401 U.S. 402, 410 (1971) (quotingRep. No. 752, 79th Cong., 1st Sess., 26
(1945));accord Heckler v. Chaney70 U.S. 821, 830 (1985) (obsgiig that § 701(a)(2) applies
in cases in which a “statute is drawn so thaburt would have no meaningful standard against
which to judge the agency’s exercise of dision”). The rationaleinderlying the statutory
exemption is clear: “if no judicially managdalstandards are available for judging how and
when an agency should exercise its discretion, ithenmpossible to evahte agency action for
‘abuse of discretion.””Heckler, 470 U.S. at 830.

Statutory standards need not be drawn witigh degree of specificity to fall outside the
narrow bounds of 8§ 701(a)(2pee Robbins v. Reagaf80 F.2d 37, 45 (D.C. Cir. 1985) (stating
that “[w]hile the absence of clear statutory glirtes might at times hamper a court’s ability to
deem agency action contrary to law, it neetlahvays do so”). As ik Circuit has noted,

[e]ven where there are no clear statutorydglines, courts often are still able to

discern from the statutory scheme a cesgional intentiorio pursue a general

goal. If the agencwction is found not tbe reasonably consistiewith this goal,

then the courts must invalidate it. Theere fact that a statute grants broad

discretion to an agency does not rendee agency’s decisions completely

nonreviewable under the “committed &mency discretion by law” exception
unless the statutory scheme, taken togettlier other relevanimaterials, provides

absolutely no guidance as to howattkiscretion is to be exercised.

Id. (internal citations omitted).



These authorities make clear that wlssessing whether a matter is committed to
agency discretion for purposes of § 701(a)(3,dburt must undertake an examination of the
statutory scheme governing the agga exercise of authoritySee Webster v. Dp486 U.S.

592, 600 (1988) (noting that “[b]Jothverton ParkandHeckleremphasized that § 701(a)(2)
requires careful examination of the statute on withe claim of agencilegality is based”)see
also, e.g.Overton Park401 U.S. at 410-11 (concluding thilaé Secretary of Transportation’s
approval of the construction of an expresswapugh a public park did not fall within §
701(a)(2) because the statutes delegatingatlthbrity to the Secraty provided guidelines
circumscribing the Secretary’ssdretion to approve projectsguaring the use of public park
lands);Ramah Navajo Sch. Bd., Inc. v. Bahi8@ F.3d 1338, 1343 (D.C. Cir. 1996) (observing,
in considering whether a challenged admintsteaaction was committed to agency discretion by
law, that “[t]he key to angletermination of reviewabilitis congressional intent”)nt’l Union,
United Auto., Aerospace & Agric. plement Workers of Am. v. Donoydd6 F.2d 855,

863 (D.C. Cir. 1984) (holding th&t701(a)(2) barred judicial revieaf the manner in which the
Secretary of Labor distributemrtain appropriated funds, givére absence of any legislative
guidance as to how those fundere to be distributed)Vildearth Guardians v. Kempthorng92

F. Supp. 2d 18, 25-26 (D.D.C. 2008) (concluding thatSecretary of the terior's decision not
to issue an emergency listing of threateaedndangered speciesswanreviewable under §
701(a)(2) because the Endangeredcigs Act gave the Secretarg tauthority — but not the duty
— to list species on an emergency bp&iiting 16 U.S.C. § 1533(b)(7)}ation v. Dalton 107 F.
Supp. 2d 37, 44 (D.D.C. 2000) (holding that th@ogal of a Naval reserve officer from a
promotion list was a matter committed to ther@eary of the Navy’s discretion by law because

the statutory delegation of datrity “place[d] no limitation orthe Secretary’s authority to

10



remove an officer from a promotion list prim a promotion, and provide[d] no standard by
which to evaluate the Secretagyexercise of his removal aotiity”) (citing 10 U.S.C. § 5905).

Although the defendant argues that its own regulatmasguidelines place no
limitations on its discretion to grant, withholdwithdraw consent to subatracts like the one at
issue, it has not identified — i less carefully examined —etlhegislative enactments pursuant
to which the DOE granted, and then rescindsd;onsent to the plaintiff's subcontra8ee
Def.’s Mot. at 12-13; Def.’s Reply at 2-4. Acdingly, the defendant hamt demonstrated that
“the statutoryscheme, taken together with other vale materials, provides absolutely no
guidance as to how that distion is to be exercised.’Robbins 780 F.2d at 45 (emphasis
added);see also Cody v. Cp%09 F.3d 606, 610 (D.C. Cir. 2007) (noting that “[tjo prevail”
under 8 701(a)(2), “defendants must rebut tlespmption that agen@&ction is judicially
reviewable by showing ‘the relevastatuteis drawn so that a court would have no meaningful
standard against which to judge the agénexercise otliscretion™ (quotingLincoln, 508 U.S.
at 191)) (emphasis added). Because the defi¢hads not met this burden and overcome the
presumption that its action is reviewable, the court denies its motion to dismiss the defendant’s
APA claim under 8 701(a)(2).

b. The Defendant Has Not Demonstrated’hat the Plaintiff Possesses an
Alternative Adequate Remaly to Judicial Review

The defendant contends that the plairgitkPA claim must be dismissed because the

APA does not provide for judicial review of@gcy action unless there is no other adequate

The court also notes that the plaintiff's ARRRim “does not fall into one of the narrow

categories that usually satisfies the strictures of subsection 701(&J@&}y v. Cox509 F.3d

606, 610 (D.C. Cir. 2007) (noting that 8 701(a)(2) has most often been applied in cases involving
review of executive branch demns involving complicated foign policy matters, an agency’s
refusal to undertake an enforcement actioaroagency’s determination about how spend a
lump-sum appropriation (citingincoln v. Vigil 508 U.S. 182, 192 (1993®eckler v. Changy

470 U.S. 821, 831 (1989)pgal Assistance for Vietnamese Asylum Seekers v. Dep’t ofiBtéte

F.3d 1349, 1353 (D.C. Cir. 1997))).

11



remedy available to the aggrieved party. Dé¥iit. at 13. The defendaasserts that because
the plaintiff can pursue a breachcontract claim against ARQ seek relief from ARC through
the “termination for convenience” provision of the subconttitdias an adequate remedy to
redress any injury that purportedly resulted fritv@ defendant’s withdrawal of consent to the
subcontract.ld. at 13-14. In its response the court’s order to showause, the plaintiff states
that it cannot obtain relief through a breacleartract action against ARC because ARC'’s
termination of the subcontract résa solely from the defendantgthdrawal of consent. Pl.’s
Resp. at 5-6. The plaintiff also argueatth cannot obtain redf from ARC under the
“termination for convenience” provision becausattbrovision has no effect on “unit price”
contracts like the plaintiff'siocontract, and “because termination for convenience was never
presented to Toxco as the reason for DOE’s watvadit of consent to éhToxco subcontract.”
Id. at 6;see alsdPl.’s Reply at 5-6.

“Review under the APA is . . . limited to ‘finalgency action for which there is no other
adequate remedy in a court.Fund for Animals, Inc. v. U.S. Bureau of Land Mg#60 F.3d
13, 18 (D.C. Cir. 2006) (quoting 5 U.S.C. § 704) (emphasis omntddie availability of a
private right of action may supply an alternatadequate remedy precladijudicial review.
See Garcia v. Vilsa¢hk63 F.3d 519, 523 (D.C. Cir. 2009) (ohseg that relief “will be deemed
adequate ‘where there is a @ig cause of action against adtparty otherwise subject to

agency regulation™ (quotingl Rio Santa Cruz Neighborhood H#mCtr. v. U.S. Dep't of

As noted, the “termination for convenience” clausmrporated into the subcontract requires
ARC to “settle all outstanding liabilities and ténation settlement proposals arising from the
termination of subcontracts; the approval or redition will be final for purposes of this clause.”
SeeToxco Purchase Order at 3 (incorporating by reference 48 C.F.R. § 52.249-2).

Although a plaintiff must satisfy the requirements of 5 U.S.C. § 704 to have a valid cause of
action under the APA, the court’s jurisdiction does not hinge on the sedtindeau v. Fed.
Trade Comm’'n456 F.3d 178, 184-85 (D.C. Cir. 2006).

12



Health & Human Servs396 F.3d 1265, 1271 (D.C. Cir. 2005p¢e also Godwin v. Sec’y of
Hous. & Urban Dey.356 F.3d 310, 312-13 (D.C. Cir. 2004plding that the plaintiff had no
claim under the APA because it had an adexatiernative remedyirough a private suit
directly against the wrongdoegg¢cordWash. Legal Found. v. Alexangd884 F.2d 483, 487
(D.C. Cir. 1993). The Circuit haxplained that “thalternative remedy need not provide relief
identical to relief under the APA, so longitsffers relief ofthe ‘same genre.”Garcia, 563

F.3d at 522 (citindel Rio, 396 F.3d at 1272). An alternative remedy, however, “will not be
adequate under 8§ 704 if the remedy offers only ‘doubtful and limited relilef. (quoting

Bowen v. Massachuset?&87 U.S. 879, 901 (1988)). Indeedst8ircuit has cautioned that “[i]n
evaluating the availability and adeapy of alternative remedies..the court must give the APA
‘a hospitable interpretation’ such that ‘only upon a showing of clear and convincing evidence of
a contrary legislative intent should the dsuestrict access jadicial review.” Id. at 523
(quotingAbbott Labs.387 U.S. at 141) (internal quotation marks omitted).

It is not clear, at least atithstage of the litigation, th#éhe “termination for convenience”
provision of the subcontract prioes the plaintiff an alterti@e adequate remedy so as to
preclude review under the APAAs an initial matter, there meains some question as to the
applicability of the “terminatioior convenience” clause. The defendant offers scant response to
the plaintiff's assertion thdhe “termination for conveniencgtovision has no effect because,
by its express terms, it applies only to “fixedcefi contracts, whereas the subcontract is a “unit
price” contract.SeePl.’s Reply at 5 n.1; Def.’s Reply &t Furthermore, the defendant has not
explained how the remedies available underténmination for convenience provision would
provide an alternativadequate remedy so as to sattbly requirements of 5 U.S.C. § 708ee

Def.’s Mot. at 14; Def.’'s Reply at 5-6. Becatubke applicability and effect of the termination for

13



convenience clause remain unclear, the court caoommiude, at this juncture, that it provides
the plaintiff an adequate alternatiteejudicial review under the APA.

The court reaches a similar conclusion witbpect to the availability of a breach of
contract action against ARCAccording to the defendant atplaintiff “offers no explanation
for why it would not be able tassert a claim against ARQrfdamages arising out of the
termination of the contract, leig ARC to in turn seek redress from the Government if ARC
should so determine necessary.” Def.’s Reply. alhe defendant appears to be suggesting that
the plaintiff could obtan adequate relief through a “passeugh” suit, in which “a prime
contractor . . . assert[s] agdirise government a claim for tma caused by the government to a
subcontractor where the subcontaactould hold the prime conttor liable for that harm.”

Int’'l Tech. Corp. v. Winter523 F.3d 1341, 1347 (Fed. Cir. 2008)¢e also Metric Constructors
v. United States314 F.3d 578, 581 (Fed. Cir. 2002) (obsegvihat “[ijn a pass-through suit, a
prime contractor that is liablfor damages sustained by its subcontractor may bring claims
against the government on b#ta the subcontractor”)E.R. Mitchell Constr. Co. v. Danzig
175 F.3d 1369, 1373-74 (Fed. Cir. 1999) (holding ¢hstibcontractor could recover its costs
through a pass-through suit broughinst the government by the prime contract for the
subcontractor’s losses resulting fralelay caused by the government).

In its cursory discussion of the matter, hoaethe defendant faite demonstrate that
the plaintiff could obtai an alternative adequate remedytlgh a claim against ARC, or even
that such a claim is available to the plaintifeeDef.’s Mot. at 14; Def.’'s Reply at 4-5. Indeed,
the defendant offers no response to the pfimtissertion that “ARC cannot be sued under a

breach of contract claim because ARC is notaasible for DOE’s withdrawal of consent to the

6 It is undisputed that the plaintiff cannot pursulkreach of contract action directly against the

defendant because it is not in catual privity with the defendanGeeDef.’s Reply at 5; Pl.’s
Resp. at 6.

14



Toxco subcontract” Pl.’s Resp. at SseeDef.’s Reply at 4-5. Because it is the defendant has
not met its burden of showing by clear and coowig evidence that 8 704 bars the plaintiff's
APA claim,see Garcia563 F.3d at 523, the court deniesdieéendant’s motion to dismiss the
plaintiff’'s APA claim based on the availaibyl of an alternative adequate remedy.

3. The Court Denies the Defendant’s Motiorio Dismiss the Plaintiff's Due Process Claim

The defendant asserts that the plaintiff's guecess claim must be dismissed because the
alleged property interest underg the claim arises out of italscontract with ARC to which the
defendant was not a party. Def.’s Mot. at1B}-Def.’s Reply at 6. This interest, the
defendant argues, is not sufé@at to trigger the Fifth Amendment’s due process protections.
Def.’s Mot. at 14-15; Def.’s Reply at 6-7. Thkintiff maintains thaits subcontract with ARC
gave rise to a protectable profyanterest for due processnposes. Pl.’s Resp. at 65ke also
Pl.’s Mot. at 11-12; Compl. 11 29-32. Bysoinding its consent to the subcontract without
notice, explanation or an opporttynto respond, the plaintiff argagthe defendant deprived the
plaintiff of its property without de process of law, in violation of the Fifth Amendment. Pl.’s
Mot. at 11-12see alsdl.’s Resp. at 6-7; Comdly 30-31.

To state a claim for deprivation of propertythdut due process of law, the plaintiff must
possess a property interest thigggers the Fifth Amendmerst'due process protection€&E
Servs., Inc. of Wash. v. D.C. Water & Sewer A@h0 F.3d 197, 200 (D.C. Cir. 2002) (citing
Reeve Aleutian Airways, Inc. v. United Sta882 F.2d 594, 598 (D.C. Cir. 1993)). Such
interests “are created @their dimensions are defined byisting rules or understandings that
stem from an independent source such as stateulas or understandings that secure certain

benefits and that support claimsesftittement to those benefitsltl. (quotingBd. of Regents of

! It should be noted, however, that the plaintiff points to no legal authority or provisions in the

subcontract substantiating its assertion that it has no contractual claim againsEA&RC s
Resp. at 5-6.
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State Colls. v. Rotl08 U.S. 564, 577 (1972)). “[T]o haaeroperty interest in a benefit, a
person clearly must have more threanabstract need or desire fior He must have more than a
unilateral expectation of it. He must, instead, have a legitimate claim of entitlementRaotiy”
408 U.S. at 577.

As noted, the defendant sugtethat the plaintiff did ndtave a protectable property
interest for Fifth Amendment purposes becausal#fendant was not arpato the subcontract
between ARC and the plaintifiSeeDef.’s Mot. at 15. The defendant, however, points to no
authority indicating that only gowement contracts are entitled to due process protectioes.
id.; Def.’'s Reply at 6-8. To the contrary, numes courts have hettat contracts between
private parties may give rise to property metgs sufficient to trigger Fifth Amendment due
process protectionsSee Greene v. McEIrp860 U.S. 474, 492-93& n.22 (1959) (observing that
the petitioner was permitted to bring a due preamsllenge to the government’s revocation of
his security clearance, which led to thertmation of his employment with a private
manufacturer that contraat with the governmentyVilson v. MVM, In¢.475 F.3d 166, 178 (3d
Cir. 2007) (holding that a private employmeahtract containing a “just cause” termination
clause could give rise tm constitutionally pratcted property interestint’l Union, United Auto.,
Aerospace & Agric. Implement Workers of Abacgal 737 v. Auto Glass Employees Fed. Credit
Union, 72 F.3d 1243, 1250 (6th Cir. 1996) (observirgt tiproperty interests protected by the
Fifth Amendment may be created by virtugpafely private contractual agreements” (citing
FDIC. v. Mallen 486 U.S. 230, 240 (1983rock v. Roadway Expres#81 U.S. 252, 260-61,
(1987);Greene 360 U.S. at 492-93& n.22)3ee also Stein v. Bd. of City of N.Y., Bureau of
Pupil Transp, 792 F.2d 13, 17 (2d Cir. 1986) (observing tiaihere an independent source of

a property interest is a private contract, tlagestannot transgress on the claim of entitlement to
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continue employment without due process of’)Ja Accordingly, the mere fact that the
subcontract was a private agreement to whielCi®E was not a party does not, standing alone,
mean that the subcontract could not give tasa property interestubject to due process
protections

It is, of course, not the case that eveoytract triggers due process protectiofise, e.g.
Unger v. Nat'l Residents Matching Progra@28 F.2d 1392, 1398 (3d Cir. 1991) (noting that
“[e]ven though every contract may confer some lleights under state lavthat fact alone need
not place all contracts within federal due psxprotection”). Indeedh its reply memorandum,
the defendant vaguely alludesan alternative argument for dismissal of the plaintiff's due
process claim: that the subcontract did neegise to a property interest because the
government retained the authgito rescind its consentDef.’s Reply at 7-8see also Town of
Castle Rock, Colo. v. Gonzalégl5 U.S. 748, 756 (2005) (nog that “a benefit is not a
protected entitlement if government officialsyrgrant or deny it in thir discretion” (citingKy.
Dep’t of Corr. v. Thompsq@90 U.S. 454, 462-63 (1989)Hall v. Ford, 856 F.2d 255, 265
(D.C. Cir. 1988) (dismissing the plaintiff's due pess claim arising out dfie termination of his

employment contract on the grourttiat “[tlhose who are terminbdbat will have no property

8 Lockheed Martin Corp. v. United Stat&® Fed. Cl. 550 (2001), a case on which the defendant
relies, does not dictate a different result.Latkheeda subcontractor brought suit against the
DOE after the prime contractor terminated the subcontractor from the project for difaatt.

552. The court dismissed the subcontractor’s takings claim not because it lacked a protectable
property interest but because the subcontractoahalequate remedy to vindicate its rights in
the form of a contract action against the prime contradtbrat 566 (distinguishin@astle v.

United States48 Fed. Cl. 187 (2000), on the grounds that that decision “suggest[ed] a taking
might be present if the government deprived a pargllafvenues to vindicate a contract right”);
see also Lujan v. G&G Fire Sprinklers, In632 U.S. 189, 196 (2001) (denying the
subcontractor’s due process claim because even if the subcontract gave rise to a protectable
property interest, that interest could “be fully protected by an ordinary breach-of-contract suit”).
If the defendant ultimately establishes thatplantiff's rights could be protected through a
breach of contract action against AR®@ckheedvould provide some support for dismissal of the
plaintiff's due process claim. The case does howvever, support the defendant’s assertion that
a private subcontract categorically cannot gige tb a property interestibject to due process
protections.
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interest because there is no objective basis f@veg that they will continue to be employed
indefinitely”); Roth 408 U.S. at 577-78 (holdingahno property interesirises when a contract
for a limited term of employment expires and is not reneweelyone v. Onoratp298 Fed.
Appx. 138, 139-40 (3d Cir. 2008) (ldbhg that a borrower did nbtave a protected property
interest in loan funds because tban agreement gave the lenther discretion to grant or deny
disbursement of funds). Because, however,afgsiment was raised for the first time in the
defendant’s reply memorandum, depriving themglffian opportunity to respond, the court will
not consider it hereSee Aleutian Pribilof Island&ass’n, Inc. v. Kempthorn&37 F. Supp. 2d 1,
12 n. 5 (D.D.C. 2008) (noting that “it is a well-settled prudential doctrine that courts generally
will not entertain new arguments firgtised in a reply brief’ (citingderbert v. Nat'l Acad. of
Scis, 974 F.2d 192, 196 (D.C. Cir. 1992))). Accordingly, the court denies the defendant’s
motion to dismiss the plaifitis due process claim.
B. The Court Denies the Plaintiffs Motion for a Preliminary Injunction
1. Legal Standard for a Preliminary Injunction

This court may issue interim injunctive eflionly when the movant demonstrates “[1]
that he is likely to succeed on the merits, [2tthe is likely to suffer irreparable harm in the
absence of preliminary relief, [3] that the balance of equities tips in his favor, and [4] that an
injunction is in the public interest.Winter v. Natural Res. Def. Council, In¢29 S. Ct. 365,
374 (2008) (citingMunaf v. Gerenl128 S. Ct. 2207, 2218-19 (2008)).idlparticularly important
for the movant to demonstrate a likelihood of success on the méfitBenten v. Kessleb05
U.S. 1084, 1085 (1992) (per curiam). Indeed, abaésubstantial indication” of likely success

on the merits, “there would be no justificatifmm the court’s intrusion into the ordinary
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processes of administratiamd judicial review.” Am. Bankers Ass’n v. Nat’l Credit Union
Admin, 38 F. Supp. 2d 114, 140 (D.D.C. 1999) (internal quotation omitted).

The other critical factor in the injunctivelief analysis is irrepatae injury. A movant
must “demonstrate that irreparable injuryikely in the absence of an injunctionWinter, 129
S. Ct. at 375 (citing.os Angeles v. Lyond61 U.S. 95, 103 (1983)). Indeed, if a party fails to
make a sufficient showing afreparable injury, the court maleny the motion for injunctive
relief without consideng the other factorsCityFed Fin. Corp. v. Office of Thrift Supervisjon
58 F.3d 738, 747 (D.C. Cir. 1995Provided the plaintiff demotstes a likelihood of success
on the merits and of irreparable injury, the ¢dmrust balance the competing claims of injury
and must consider the effect on each party ogthating or withholding ofhe requested relief.”
Amoco Prod. Co. v. Gambell80 U.S. 531, 542 (1987). Finally, “courts of equity should pay
particular regard for the public conseqoes in employing the évaordinary remedy of
injunction.” Weinberger v. Romero-Barcel456 U.S. 305, 312 (1982).

As an extraordinary remedy, coustsould grant such relief sparingli¥azurek v.
Armstrong 520 U.S. 968, 972 (1997). The Suprenoen€has observed “that a preliminary
injunction is an extraordinary and drastic reijeone that should not be granted unless the
movant,by a clear showingcarries the burden of persuasiond. Therefore, although the trial
court has the discretion to issoledeny a preliminary injunction, i not a form of relief granted
lightly. In addition, any injunction thahe court issues must barefully circumscribed and
“tailored to remedy the harm shownlNat'| Treasury Employees Union v. Yeutt@i8 F.2d 968,

977 (D.C. Cir. 1990).
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2. The Plaintiff Has Failed to Denonstrate That It Will Suffer
Irreparable Harm Absent Interim Injunctive Relief

The plaintiff contends that in the smallesjalized field of hazardous materials disposal,
the DOE’s withdrawal of consefimmediately raises questiomsthin the industry — and most
importantly, among Toxco’s customers — aboet¢bntinued ability of Toxco to store and
dispose of wastes.” Pl.’s Mot. at 12. The plidi asserts that the industry will assume that
safety or responsibility concerns must have lethéocancellation of theubcontract, particularly
given the DOE'’s failure to offer any explanation for its reversal. Pl.’s Reply at 12. In
addition to these reputational inigs, the plaintiff asserts théte DOE’s withdrawal of consent
threatens the plaintiff's eligibility to serve #ge subcontractor fanother ARC project, the
cleanup of the North Field at ti8PRU facility. Pl.’s Mot. at 13The plaintiff maintains that
any economic harm it suffers will be irreparabézause it has no contraat relationship with
the DOE on which it could sue to recover its losddsat 13-14.

The defendant counters that the plairgifomplaints of reputational harm are too
speculative to establish irreparaltiarm. Def.’s Mot. at 23. Rhermore, the defendant argues
that the plaintiff has neither demstrated that the withdrawal cbnsent from one project would
bar the plaintiff from working othe North Field or any other pegjt, nor established that the
reversal of the DOE’s withdrawal of consentulMbresult in the plaintiff's selection for the
North Field project.ld. at 21-22. Finally, the defendant asséhiat the plainti’'s complaints of
lost business are unaccompanied by a clainlmpfrmminent threat to the survival of its
business, as necessary to gige to irreparable harmd. at 22.

Turning first to the plaintiff's claims akputational harm, it is well-established that
“reputational injury can be used to establrséparable harm in ctin circumstances.Trudeau

v. Fed. Trade Comm;1884 F. Supp. 2d 281, 297 (D.D.C. 20G8jd, 456 F.3d 178 (D.C. Cir.
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2006) (citingPatriot, Inc. v. U.S. Dg't of Hous. & Urban Devy.963 F. Supp. 1, 5 (D.D.C.
1997); 11A ED. PRAC. & PrOC. § 2948.1). “However, as witlll other forms of irreparable
harm, the showing of reputatial harm must be concretad corroborated, not merely
speculative.”ld. (citing Bristol-Myers Squibb Co. v. Shala®23 F. Supp. 212, 215 (D.D.C.
1996);Aeronautical Indus. Dist. Lodge 776, Int'l Ass’n of Machinists & Aerospace Workers,
AFL-CIO v. Gen. Dynamics Cor¥38 F. Supp. 1038, 1041 (N.D. Tex. 1998pe also Brodie
v. U.S. Dep'’t of Health & Human Sery&010 WL 2222431, at *8-9 (D.D.C. June 4, 2010)
(observing that “[m]erely conclusory allegatiarfsstigma do not suffice to establish imminent
injury”™).

The plaintiff's claims of rputational harm are based dglen the uncorroborated and
speculative assertions made in an affidavit of D&aker, one of the plaintiff's vice-presidents.
SeeEaker Aff. 11 33-38. Although Eaker assénet “it is the logical and inevitable
assumption” that the DOE’s withdrawal of censwill raise concerns about the plaintiff's
operationsid. 1 34, and that the absence of an explandbr the DOE’s action will lead to “the
assumption, within the industry, that DOE knasesnething they aren'’t telling about Toxcd’

1 35, he offers nothing to substantiate lnsjecture about what the industry will assusex
generally id Likewise, although Eaker seatthat “[ijndicatims of such [reputational] damage
have already come to Toxco’s attentioid,’{ 35, he fails to specifihat these “indications” are
or the manner in which they indicate ttlag plaintiff's reputation has been harmsee
generally id.

Given the numerous factors that could hawseiited in the DOE’s withdrawal of consent,
the plaintiff has simply not &gblished that the industry withevitably assume that the

withdrawal of consent reflectsmme deficiency in the plaintif§ operations. The plaintiff does
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not assert that it has lost oilMose any potential or existing chés because of the withdrawal of
consent and, in fact, does not pdim@a single concrete manifestatiof the reputational injury it
is purportedly sufferingSeePl.’s Mot. at 12-14; Pl.’s Ry at 12. Accordingly, the court
concludes that the plaintiffelaims of reputational harmefar too vague, speculative and
uncorroborated to supporfiading of irreparable harm.

As for the plaintiff's assertions of econatharm, the court nagethat plaintiff has
offered little to support its claim that the D@Rvithdrawal of the consent threatens its
participation in any other project§eePl.’s Mot. at 12-13; Pl.’'s Replat 12. Like the plaintiff's
allegations of reputational injury, the plaintiftentention that the DOE’s withdrawal of consent
precluded it from obtaining work on the Nortlel project is basesblely on unsupported and
conclusory assertions contathimm the Eaker affidavitSeeEaker Aff. § 36 (stating, “I
understand that ARC will continue [to] use [anatbempany] as a waste disposal subcontractor
[on the North Field project], because DO&dJ withdrawn consent to use Toxcad); { 37
(stating, “Toxco is informed and believes that ARGuId select it to act asubcontractor for the
North Field, if DOE will pernt it to do so”). Indeed, the aintiff itself acknowledges that it
“has not been debarred from all governmerDOE contracting,” Pl.’s Mot. at 9 n.3 (emphasis
removed), and that the DOE continues to allogvghaintiff to serve its disposal needs on other
projects,id. at 8.

Moreover, even if the DOE’s withdrawal diduse the plaintiff to lose the North Field
project, the plaintiff has not showhat this economic loss, even if irretrievable and even when
coupled with the losses resulting from the temtion of the subcontradself, is sufficiently
severe so as to constitute pagable harm. “To demonstrate pegable injury, a plaintiff must

show that it will suffer harm that is ‘more thammply irretrievable; it must also be serious in
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terms of its effect on the plaintiff.”"Hi-Tech Pharmacal Co. v. U.S. Food & Drug AdmBB87

F. Supp. 2d 1, 11 (D.D.C. 2008) (quoti@glf Oil Corp. v. Dep’t of Energys14 F. Supp. 1019,
1026 (D.D.C. 1981))accord Robinson-Reeder v. Am. Council on Edag6 F. Supp. 2d 11, 14
(D.D.C. 2009);Sandoz, Inc. v. Food & Drug Admid.39 F. Supp. 2d 26, 31-32 (D.D.C. 2006);
see also Wis. Gas Co.ked. Energy Regulatory Comm'n58 F.2d 669, 674 (D.C. Cir. 1985)
(noting that to warrant emerggneelief, the harm must be ceragreat, actual and imminent).
Purely economic harm is not considered swgfitly grave under this standard unless it will
“cause extreme hardship to the business, en ¢hreaten destruction of the businegstilf Oil,
514 F. Supp. at 1025 (observing that “some conaeptagnitude of injury is implicit in the
[standard for issuing a preliminary injunction]8ee also, e.gLG Electronics, U.S.A., Inc. v.
Dep’t of Energy 679 F. Supp. 2d 18, 35-36 (D.D.C. 2010) (stating that “[e]Jven assuming [the
plaintiff] will not be able to ecover monetary damages from DOE the financial impact [the
plaintiff] claims it will suffer does not rise tihe level of irreparable harm” as those losses
represented “a minuscule portion oéttompany’s worldwide revenuesQpal. for Common
Sense in Gov't Procurement v. United Staf6$ F. Supp. 2d 162, 169-70 (D.D.C. 2008)
(holding that the plaintif§ claims of lost income did not rise the level ofrreparable harm
because the losses amounted to a fractidhe plaintiff's overall businessgandoz439 F.
Supp. 2d at 32 (holding that even if the court wereredit the plaintiffs claims of $31 million
in irretrievable lost sales during the pendeatthe litigation, that economic loss was
insufficiently severe in the context of the piif’'s overall businesgperations to warrant a
finding of irreparable harmApotex, Inc. v. Food & Drug Admir2006 WL 1030151, at *15-17
(D.D.C. Apr. 19, 2006) (concluding that the plifits lost sales dung the pendency of the

litigation, even if irretrievablewere insufficiently severe toonstitute irreparable harngf.

23



Davis v. Pension Ben. Guar. Corp71 F.3d 1288, 1295 (D.C. Cir. 2009) (noting the “general
rule that economic harm does not constitute irreparable injury”).

In this case, the plaintiff Iseoffered no indication of th@agnitude of economic harm it
has suffered or will suffer as a result of the DOE’s withdrawal of conSsePl.’s Mot. at 12-

14; Pl.’s Reply at 12. The pldiff has not provided the courtith any measure of the income it
has lost or will lose as a result of the termioitf the subcontract or the denial of the North
Field project. SeePl.’s Mot. at 12-14; Pl.'s Reply 42. Nor has the plaintiff offered any
indication of what effect these losses hhad or will have on its business operatioB8gePl.’s
Mot. at 12-14; Pl.’s Reply dt2. Accordingly, the plaintiff hasot established that its economic
losses are sufficiently severedonstitute irreparable harm.

In sum, the plaintiff's claims of reputanal and economic harm are insufficient to
support a finding of irreparable harm. This faills®&nding alone, is sufficient to warrant denial
of the plaintiff’s motion fo a preliminary injunction.See Chaplaincy of Full Gospel Churches v.
England 454 F.3d 290, 297 (D.C. Cir. 2006) (observing thaitmovant’s failure to show any
irreparable harm is . . . grounds for refusing to issue a preliminary injunction, even if the other
three factors entering the calculus merit such relie&g alsd®an Am Flight 73 Liaison Group
v. Dave 2010 WL 1889167, at *15 (D.D.C. May 12, 2010) ¢hioy that the plairift’s failure to
demonstrate that “it will suffer irreparable hawithout an injunctiona prerequisite for the
extraordinary relief it seeks” was “fatal to its request for a preliminary injunction”) (citing
Chaplaincy 454 F.3d at 297).

3. The Remaining Factors Do Not WarrantAwarding Preliminary Injunctive Relief

Because the plaintiff has not demonstrated thwould suffer irreparable harm absent a

preliminary injunction, the court will not undakte an extensive analysis of the remaining
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factors relevant to this analysiSee Chaplaincy of Full Gospel Churché454 F.3d at 297,

Fraternal Order of Police Library o€ong. Labor Comm. v. Library of Cong39 F. Supp. 2d

20, 25 (D.D.C. 2009) (holding that “[b]ecause [tp&intiffs cannot establish that the Merger

will cause irreparable harm . . . the Court need not address the remaining preliminary injunction
factors, and . . . concludes thiaé motions for preliminary iopctions must be denied”).

The court notes, however, that the plairtiéfs also failed to demonstrate a substantial

likelihood of success on the merits. Althoughpesviously discussed, the court cannot
conclude at this junctuthat § 701(a)(2) and 8§ 704rxhe plaintiff's APA claimssee suprdart
lII.A.2, there remains significant uncertainty asmioether the plaintiff is entitled to judicial
review under the APA, given the teatial availabilityof alternative adequate remedies and the
absence of any judicially maneaple standards for reviewingetbOE’s withdrawal of consenit,
see RCM Techs,, Inc. v. U.S. Dep’t of Homeland $&4.F. Supp. 2d 39, 46 (D.D.C. 2009)
(holding that the plaintiff had no likelihood sficcess on the merits because his challenges did
not constitute “final agencsgction” and were therefore naviewable under the APA).
Likewise, it is far from clear thdhe plaintiff will ultimately be ale to demonstrate that it has a
protectable property interest theaggers due process protectionstiat it was deprived such an
interest without due process of laBee suprdart 111.A.3.

The court has also considetb@ remaining factors of thegdiminary injunction analysis

and concludes that neither factor weighs strongly in favor of granting such relief. As for the

For instance, although the defendant failed to address the statutory framework as required to
demonstrate that the DOE’s action was committeabncy discretion by law, the applicable
regulations indicate that the DOE’s consent masely permissive rather than mandatoBee

DOE Order 435.1 (providing that exemptions authorizing the use of non-DOE facilities “may be
approved”);see also Wheelabrator Corp. v. Chafég5 F.2d 1306, 1317 (D.C. Cir. 1971)

(holding that an agency inaction was natieg/able because the applicable statute and
regulations merely permitted the agency to &leh action and therefore committed the matter to
agency discretion by law).
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balance of the equities, the defendant has dsedgéserted that both it and the public will be
harmed by the entry of a preliminary injunctis&cause such relief would disrupt the DOE’s
ongoing efforts to decontaminate the SPRU facilBgeDef.’s Mot. at 24. Thus, the court

concludes that the plaiffthas failed to establish its entitlemt to preliminary injunctive relief

and denies the plaintiff's main for a preliminary injunction.

IV. CONCLUSION
For the foregoing reasons, the court deniesdgfendant’s motion to dismiss and denies
the plaintiff’s motion for a preliminary injunction. An Order consistent with this Memorandum

Opinion is separately and contemporangoissued this 20th day of July, 2010.

RICARDO M. URBINA
United States District Judge
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