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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
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V. Civil Action No. 09-203XABJ)
KATHLEEN SEBELIUS, Secretary,

U.S. Department dflealth & Human
Services

N N N N N N N N N N N N N

Defendant

MEMORANDUM OPINION

Plaintiff, Columbia St. Mary’s Hospital Milwaukee, Intias brought this action against
defendant KenleenSebelius, Secretary of the U.S. Departmernitiealth and Human Servise
for improperly calculaing the hospital’s Medicare disproportionate share hospitalS'
adjustment for fiscal year 1999he DSH adjustment is the means by which hospitalssdrae
a disproportionately large number of lamcome patients can receive additional federal financial
assistance. Thiawsuitconcerns the statutory provision that sets forth how the DSH adjustment
is to be calculated, and it centers on the meaning of the term ‘@htitléMedicare in that
provision In 2004, the Secretary issued a formal rulemakaxplaining her current
interpretation of the ternwhichshe began implementing in 2000. But as of 1998 Secretary
applied a different interpretation of the statute

This case presents twissues whether the Secretarysurrentinterpretationof the
statute issupported by thetatute’splain terms or isotherwisepermissible and whethethe

application of that interpretation to Columbia St. Mary’s FY 1999 DSH adjustmemoper.
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The D.C. Cicuit has already ruled that the Secretary’s interpretation is not istemtswith the
statute, leaving open the question of whether it is reason&ldgheast Hosp. v. Sebeljud57
F.3d 1 (D.C. Cir. 2011). But this Court need not rule on that isgbherbecause iholds that
evenif it assumeghe Secretary’'sinterpretation ispermissible applyingthat interpretatiorto
Columbia St. Mary’sLl999DSH adjustmentvould be an improper retroactive application of the
agency’s currentule. The Court, threfore,grantsthe hospital’sthe motionfor summary

judgmentand denies the Secretary’s crosstion for summary judgment.

BACKGROUND
A. The DSH Adjustment

The federalMedicare progranprovides healthcare coverage individualswho are at
least 65 years dland eligible for Social Security benefitamong others 42 U.S.C. § 402.
Medicaid prograns are stateun programs thaprovide healthcare coverage certain low
income individuals. 42 U.S.C. 8396. Under th programs, the federal government
reimhurses healthcare providers for the services they provide to Medicare and Medicaid
enrollees See42 U.S.C. 8§ 1395ww(d). The Department of Health and Human Services
(“HHS”) administers both programs, and the Center for Medicare and Mediemdceés
(“CMS”), which is part of HHS, is responsible for reimbursing provide3see42 U.S. C. 88
1395h, 1395u.

Hospitals that serve a large number of low income patieatsreceive additional
reimbursement from thiederalgovernmenbased orthe Medicare BH adjustment. 42 U.S.C.
81395ww(d)(5)(F)(i)(1). This adjustmentoes not calculate the actual number of low income
individualsa hospital serves, but rather is an indirect,psoXy” measurementCatholic Health

Initiatives v. Sebeliys841 F.Supp.2d 270, 27D.D.C. 2012) citing H.R. Report No. 9941, at



16 (1985),reprinted in1986 U.S.C.C.A.N. at 594. This proxy cdculated by adding two
fractions the Medicare fraction, sometimes called the SSI fraction, and the Medicaidriract
Thestatute defias the Medicare fraction as follows:

the fraction (expressed as a percentage), the numerator of which is the
number of such hospital’s patient days for such period which were made
up of patients who (for such days) were entitled to benefits under part A of
this subchapter and were entitled to supplementary security income
benefits (excluding any State supplementation) under subchapter XVI of
this chapter, and the denominator of which is the number of such
hospital’s patient days for such fiscal year which were made up of patients
who (for such days) were entitled to benefits under part A of this
subchapter,

42 U.S.C. 8 1395ww(d)(5)(F)(\). It defines theMedicaid fractionthis way

the fraction (expressed as a percentage), the numerator of which is the
number of the hospital’s patient days for such period which consist of
patients who (for such days) wesbgible for medical assistance under a
State plan approved under subchapter XIX of this chapter [i.e., Medicaid],
but who were noéntitledto benefits under part A of this subchapter [i.e.,
Medicare] and the denominator of which is the total number of the
hospital’s patient days for such period.

42 U.S.C. 81395ww(d)(5)(F)(\l)) (emphasis added). The equation below summarizss th

calculation:
Medicare Fraction + Medicaid Fraction = DSH Adjustment
number of patient days for number of patient days for
patients entitled to Medicare patients eligible for Medicaid, but
Part A and to SSI not “entitled” to Medicare Part A
numberof patient days for total number of
patients who wre entitled patient days

to Medicare Part A
CMS delegates the task of calculating the DSH adjustrimeffiscal intermediaies;
which are typically private insurance compenacting as the Secretary’s agenihortheast
Hosp. v. Sebeliy$57 F.3d 13 (D.C. Cir.2011). To obtain additional reimbursement under the

DSH adjustment, dspitals submitdata to thesdiscal intermediaes, which calculate the



adjustmentfor the relevant time periodnd issue a notice of prograreimbursement to the
hospital 42 C.F.R. 8§ 405.1803. If a hospithtagreesith the intermediary’s calculation, the
hospital can appeal t@n administrative body appointed by the Secretamhe Provider
Reimlursement Review Board (“PRRB”)42 U.S.C.8 139®o0(a); see alsoNortheast Hosp.

657 F.3d at 34. The Secretary cathenaffirm, modify, or reverse the PRRB. 42 U.S§3.

13950(d)(f).

B. This Caseand Procedural History

Columbia St. Mary’ds an acute care hospital in Milwaukee, Wiscorbat articipates
in the federal Medicare programCompl. §6. For the period covered by the hospitafiscd
yearending Junel999,the hospitahad a patient eligible for both Medicare and Medicaal
dual<eligible patient- who spenB65 patient days in the hospithlat Medicare did not payor
because the patient had exhausted his Medicare hospital covePateStatement of Matial
Facts(“Pl.’s SMF’) [Dkt. # 14] 11 2,7. Thefiscal intermediarythat calculatedColumbia St.
Mary's DSH adjustment excludethe patient’s 365 unpaid hospitadays from the Medicaid
numerator pecause it interpreted the phrase “entitled” to Medicare bemefitee numerator to
meansimply whether the patiewas enrolled in Medicare or not, not whether the patient’s
hogital days were actually coverdary the program SeePRRB Decision 200927 (“PRRB
Decision”) at 4 (attached t®l.’'s SMF, Ex. A). In other words, because the patient with 365
unpaid Medicare days was both a Medicaid enrollee and a Medicare erraldetherefore,
“entitled” to Medicare benefitsunder the intermediary’s interpretatjdhe patient’s daysvere

excludedrom the hospital’s calculation.

1 Medicare covers the first 90 days of a beneficiary’s inpatient hospital edrpravides
an additional 60 “lifetime regve days” of inpatient hospital coverag€atholic Healthn.3,
citing 42 C.F.R. 8§ 409.61(a).



Columbia St. Mary’s appealed tifiscal intermediary’s calculation tine PRRB which
decided the appeal in favor of the hospit®IRRB Decisionat 5. It held that “entitled” to a
benefit means “the absolute right to receive an independent and readily definezhiayidh,
citing Jewish Hosp., Inc. v. Sec’y of Health and Human Servic@d-.3d 270, 27&66th Cir.
1994) Under that interpretationthe patient with 365 hospital days unpaid by Medicdeuld
have beenncluded in the fraction because had dualeligibility and he was “not entitled” to
Medicare benefitbecausdis dayshad beerunpaid In making this rulingthe PRRBrelied on
Jewish Hospital which interpreted “entitled” to Medicarein the Medcare proxy of the
calculation “The issue is not new and the Board has consistently applied the holdings of the
Court inJewishHospital” which held that “entitled” to Medicare benefits means that benefits
were actually paidld., citing Jewish Hospitgl19 F.3d at 275.
The Secretarythrough the CMSoverturned the PRRB decision See Ctrs. for
Medicare and Medicaid Séss/Decision of the Am'r, Rev. of PRRB 200927 at 6 (attached to
Pl’s SMF, Ex. A). CMS held that
[T]he statutory phrase in the Medt@roxy “but who were not entitled to
benefits under Medicare Part A of this title” forecloses the inclusion of the
days at issue in thicase in the numerator. . . [l]t is the status of the
patients, as opposed to the payment for the day, which determines whether
a patient day is included in the numerator of the Medicaid proxy.

Id. at 5.

Columbia St. Mary’s filedhis suit challerging the Secretary’s decisioand the parties
have filedcrossmotions for summary judgmentSeePl.’s Mot. for Summ. J. (“Pl.’s Mot.”)
[Dkt. # 12]; Def.’s CrosdMot. for Summ. J. (“Def.’s Mot.”) [Dkt. # 15]. After the parties

briefed their motions for summary judgment, the D.C. Circuit isfN@dheast Hosp. Corp. v.

Sebelius657 F.3d ID.C. Cir. 2012) The parties briefed their views of the decision’s effect on



this case. SeePl.’s Status Repor{‘Pl.’s SR”) [Dkt. # 26]; Def.’s Statement Re: Ordégated
Dec. 16, 2011 (“Def.’s SR”) [Dkt. # 27]Columbia St. Mary’s and the Secretary requested, and
the Court granted, a stay pending a determination of whether the pamestieast Hospital
Corp. would seek review of that case by the U.S. SupremetCddin. Order Dec. 14, 2011.
When the parties ilNortheast Hospital Corpdid not file a petition for writ of certiorari
Columbia St. Mary’s and the Secretary advised the Court of this and notified theo€Ctwaot
othernew relevantiecisionsCatholc Health Initiatives v. Sebeliu841 F.Supp.2d 270 (D.C.
2012) andHall v. Sebelius667 F.3d 1293 (D.C. Cir. 2012%eeloint Status Report (“Joint SR”)
[Dkt. # 28]. The partiesthenbriefedthe efect of the two new decisions on this lawsuBee
Def.’s Notice of Supplemental Authority (“Def.’s Notice”) [Dkt. # 30]; PResp. Re: Notice of
Supplemental Authority [Dkt. # 32]; Def.’s Reply [Dkt. # 33].
Il. STANDARD OF REVIEW

Summary judgment is appropriate when the pleadings and evidence shéthdhais
no genuine dispute as to any material fact and [that] the movant is entitled noeptdgs a
matter of law.” Fed.R.Civ.P. 56(a). However, in cases involving review of agency action under
the Administrative Procedure Act (“APA”), Rule 56 does not apply due to the lindtecdbf a
court in reviewing the administrative recor8elect Specialty Hospkron, LLC v. Sebeliu§20
F.Supp.2d 13, 2{D.D.C. 2011). Under the APA, the agelxyole is to resolve factual issues
and arrive at a decisidhat is supported by the administrative record, and the’sawte is to
“determine whether or not as a matter of law the evidence in the administratve permitted
the agency to make the decision it diddtcidental Eng’g Co. v. IN§53 F.2d 766, 7690 (9th
Cir. 1985) citing Citizens to Preserve Overton Park v. Volpél U.S. 402, 415 (19719ee also

Richards v. INS554 F.2d 1173, 1177 & n.28 (D.C. Cir. 1977).



Under the APA, a court must “hold unlawful and set aside agency action, findmps, a
conclusions” that are *“arbitrary, capricious, an abuse of discretion, or atkemdt in
accordance with law,5.U.S.C. 8§ 706(2)(A)in excess of statutory authorjtid. 8 706(2)(C),or
“without observance of procedures required by, lad. 8 706(2)D); see also42 U.S.C. 8§
139%00(f)(1). However, the scope of review is narro8eeMotor Vehicle Mfrs. Ass’'n of U.S.,
Inc. v. State Farm Mut. Auto. Ins. Cd63 U.S. 29, 43 (1983). The agergydecision is
presumed to be validSeeCitizens to Presers Overton Park, Inc. v. Volpd01 U.S.at 415.
Also, a court must not “substitute its judgment for that of the agerstate Farm463 U.S. at
43 A court must be satisfied, however, that the agency has examined the rekzaand
articulated a safactory explanation for its action, “including a rational connection betwesen t
facts found and the choice madeAlpharma, Inc. v. Leavitt460 F.3d 1, 6 (D.C. Cir. 2006)
(citationsomitted (internalquotation marks omitted).

In reviewing an agencty interpretation of a statute, courts use the-siap analysis
outlined inChevron, U.S.A., Inc. v. Natural Res. Def. Council,, 1467 U.S. 837 (1984)Step
one involves determining whether Congress has spoken directly to the “precise qgagestion
issue] for if it has, then “the court, as well as the agency, must give effebetortambiguously
expressed intent of Congressld. at 842-43. If it has, then that is the end of the mattédl.;
Nat’l Treasure Employees Union v. Fed. Labor Relations AG%2 F.3d 498, 500 (D.C. Cir.
2004). However, if the statute is silent or ambiguous on the queglibavron“step two”), “the
guestion for the court is whether the agéa@nswer is based on a permissible construction of
the statute.”Chevron 467 U.S. at 843, 104 S.Ct. 2778he agenc)s interpretation only needs
to be reasonable to warrant deferenétauley v. BethEnergy Mines, In&01 U.S. 680, 702

(1991).



1. ANALYSIS

The parties’ briefs on summary judgment set forth arguments abmiher the state
supports theSecretary’s currentnterpretationof the DSH adjustmentprovision and their
supplemental briefaddresshow the subsequent decisions from the D.C. Circuit Court of
Appeals and the district court affect this caseluding the issue of retroactive application of the
rule.

A. Statutory Interpretation

The dispute at the heart of this case concerns the meaning of the pmagedto
benefits under part A of this subchaptei.e., Medicare in the statute. 42 U.S.C.
81395ww(d)(5)(F)(vi). Columbia St. Mary’s takes the position that being entitled to Medicare
benefits means that Medicare paid for the specific services in question. Thar§deleds the
position that it means a patient was a Medicare beneficiary, whathet Medicare atually
paid for the specific services.

Columbia St. Mary'sargues that the Secretary’s interpretation of the statute is
inconsistent with the plain meaning of the statute ianchreasonable, arbitrary and capricious.
Pl’s Motat 1. In arguing thatentitled” to Medicare part A irthe Medicaid proxy means that
that Medicare paid for a patient’s servicdge hospitalrelies, among other things, alewish
Hospital and other circuit court caséisat interpret the terrtentitied” to Medicare part An
othe parts of the DSH calculatiothat way. SeeMem. in Supp. of Pl.’s Mot. for Summ. J.
(“Pl.’'s Mem.”) at 10(attached to PIl.’s Mot.)If Columbia St. Mary’s is correcthe 365 unpaid
hospitals days for the patieait issuevould beincludedin the numeator. In the hospital’s view,

that patientvasnot “entitled’ to Medicare part A benefitsecauséMedicare did not actually pay



for his hospital days, so he met both criteria for his days to be included in numedatu:
eligibility and hospital days yraid by Medicare See idat 18-19.

The Secretarycontendsthat “entitled” to Medicare part A benefits refers to an
individual's status as a Medicare enrollee, not whether Medicare paigdoifis services.
Mem. of Points and Authorities in Supp. offD& CrossMot. for Summ. J. (“Def.’s Mem.”at
18-19 (attached to Def.’s Mot.) She argugsamong other thingghat the disputed term is
defined by the Medicare statute, that the plain lango&glee statute and its legislative history
support the ageay’s interpretation and that the interpretation is reasonabliel. at 1738.
According to the Smetary Columbia St. Mary’spatient was*entitled to Medicare part A
benefits becauseaf his status aa Medicare enrollee, regardless of whether Medipare for his
hospital days.See idat 34. Thus, his 365 days shouldéd&ludedirom the numerator ithe
calculationbecause he was both a Medicare and a Medicaid enrollee, but the statute includes
the numerator only patient days for someone wha Medicaid enrollee andot a Medicare
enrollee. Seed. at 3.

After the parties briefed the summary judgment motions, the Court of Appealsefo
D.C. Circuit issuedwo rulings that address what being “entitled” to Medicare médoitheast
Hosp. Corp. v. Sebeliug57 F.3d 1 (D.C. Cir. 201BndHall v. Sebelius667 F.3d 1293 (D.C.
Cir. 2012). Northeast Hospal Corp.ruled in part,on the meaning of “entitled” to Medicare in
another part of the DSH calculation, addll discusedwhat being entidd to Medicare means
in the context owhether Medicare beneficiaries cdisavow their Medicare benefits.

Northeast Hospal Corp.involvedthe question of whether the hospital days of Medicare
part C enrollees should be includedhe Medcarefraction of the DSH calculationThe lower

courtanalyzed the Secretary’s current interpretation of the term “entitled” to Medicar& par



referring to a patient’s status and held that this interpretation is not suppgrtbd statutory
language. NortheastHosp. Corp. v. Sebeliu$99 F.Supp.2d 81 (D.D.C. 2010). The D.C.
Circuit overturnedthat decisionyuling under the first prong o€hevronthat “the Medicare
statute does not unambiguously foreclose the Secretary’s interpreti@dréntittement to pa

A benefits refers to a patient’s status aad right to payment.See Northeast Hosp. Cor57

F.3d at 518, applyingChevron 467 U.S. 837. The Circuit did not reach the second prong of the
Chevronanalysis, however, because it concludedt in that case, the Secretary improperly
applied her interpretation as it affected the Medicare parirGllees retroactively to 1999002
calculations.Northeast Hosp. Corp657 F.3cat 13.

Hall analyzel what it means to be “entitled” to Medicare benefifiven that the
plaintiffs, who were 65 years old and entitledStxial Security benefits, could decline to request
Medicare payments anchn relinquish their Medicare benefits667 F.3d at 1294.Because
private insurerdimit coverage to Medicare part Aeheficiaries plaintiffs in that cassoughta
legal declaration statingot only that they could choosedecline Medicare benefits but that the
governmentannotpay themon their behalf.1d. at 1295. The D.C. Circuit held that plaintiffs
remain “entitled” to Medicare pa& benefits under the lavegardless of whether they accept the
benefits that comes with that entitlemerd. at 1296.

Both of thesedecisionssupport the Secretaryiaterpretation of the statytéut neither
entirely decide the questiorbefore this Court Northeast Hosp. Corpruled under the first
prong of theChevronanalysisthat the Secretary’s interpretation is not foreclosed by the es&tut
language, but the decision did not go on to consider whether the interpretaiaeasonable
under the second prongf the Chevronanalysis And althoughHall discussd what being

“entitled” to Medicare means in the context of that casdiditnot address the question in the
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context of the DSH statutory provisionlhis Courtneednot rule on whether the Secretary’s
interpretation isproper undeiChevron however,because as1 Northeast Hosp. Corpand in
Catholic Health it rules that evenf the interpretatioris proper, applying # interpretation
retroactivelyto Columbia St. Mry's 1999DSH calculation is improper.

B. Retroactivity

Catholic Healthaddresse the same legal issuggesented hereand he parties have
briefed that decision’s relevance to this case. BecauseCibwrt finds Catholic Health
persuasiveit discusses thauling’s analysis and the parties’ arguments about its effe¢hign
case.

I Catholic Health Initiatives v. Sebelius

Catholic Healthruledthat the Secretary'surrentapplication of the Medicaid numerator
statute toa hospital’s1997 DSH adjustment amproper retroactive application of the statfite.
841 F.Supp.2d at 278.An agency may not promulgate a retroactive rule absent express
congressional authorizatiomMortheast Hosp.657 F.3cdat 13, citingBowen v. Georgetown Univ.
Hosp, 488 U.S. 204, 208 (1988)Io determine whether a rule is impermissibly retroactive,
Court must“first look to see whether it effects a substantive change from the agemagt
regulation or practice.”National Mining Ass’'n v. Dep’t of Labp292 F.3d 849, 860 (D.Cir.
2002). Ifthe rule departs from established practtbe, Court musthen examine its impact, if
any, on the legal consequences of prior condi#eid. A rule that “alter[s] thepastlegal
consequences of past actions” is retroactive; a rule that alters onlyuthee“effect” of past
actions, in contrast, is noMobile Relay Assocs. v. FC@57 F.3d 1, 11 (D.C. Cir. 2006)

guotingBowen,488 U.S. at 219 (Scalia, J., concurring) (internal quotation marks omitied).

2 The Secretary has appealed the decisio@atholic Health Catholic Health Initiatives
v. Sebeliusappeal docketedNo. 12-5092 (D.C. Cir. Apr. 5, 2012).

11



other words, [i]f a new rule is ‘substantively inconsistent’ with a prior agency practice and
attaches new legal consequences to events completed before its enactment, it operates
retroactively.” Arkema Inc. v. EPA618 F.3d 1, 7 (D.C. Cir. 2010).

Catholic Healthconcluded that the record that case demonstrated “conclusively that
the Secretary was for including dwddigible exhausted benefit days in the Medicaid fraction
before she was against it.” 841 F.Supp.2d at ZGj#cifically, the countuled that before 2000,
the Secretary had a policy and practicenofuding dualeligible unpaid Medicare benefit days
in the Medicaichumerator, and that in 2000, she changed that poliexdlmdethosedays from
the numerator.ld. at 279-281. The court ruledthat when the Secrataapplied that new policy
to Catholic Health’'s 1997 cost reporsheimproperly appliedhe policy retroactivéy. Id. at
282. TheSecretaryoesthe same thing here.

1) The Secretary’sRulemakings

Catholic Healths analysis bems by setting fortranyagency ruleghat existedefore the
Secretaryissuedany pronouncements about tisputedstatutoryprovision. Id. at 278. In a
1986 interim final rule, the Secretary interpreted the phrase “entitledntefits undepart A of
[Medicard” in the Medcare fraction,as well as “eligible” for Medicaid in the Megid fraction
as meaning covered or paid for dayisl. Thatinterim final ruledid not, howevergxpressly
address thepart of the calculation at issue @atholic Healthand here “entitled to benefits
under part A off Medicare]”in the Medicaid numerator So, although there wasrale stating
that “entitled” to Medicare benefiten the first fraction meant paid for by Medicaes 0f1986,
there was no expressle on the meaning of thexactsame phrase the Medcaid fraction Id.
(“Left up in the air” is the question of whether, in 1986, the Secretary interpretg@thridee in

the Medicaid numerator the same way it was interpreted in thechtediiaction)

12



This changed in 1995, when thecgetary issued a rule that stated
A hospital’'s disproportionate share adjustment is determined by
calculating two patient percentages (Medicare Part A/Supplemental
Security Income (SSI) covered days to total Medicare covered days, and
Medicaid but notPart A covered day$o total inpatient hospital days
adding them together, and comparing that total percentage to the hospital’s
qualifying criteria.
Id. at 279 (emphasis in original)quoting 60 Fed. Reg. 45,778, 45,811 (Sept. 1, 1995). The
emphasized language describes the Medicaid numerator as inchyzhtignt dayscovered” or
paid for, by Medicaid but not covered or paid fdoy Medicare In other words, the Secretary
summarizedhe phrase “entitled to benefits under part A [of Medicare]” in the déedifraction
as meaning days paid for by Medicar&his language appeared verbatim in three additional
Federal Register notices in 1995 and 19%atholic Health 841 F.Supp.2@t 279, citing 60
Fed. Reg. 29,202, 29,244 (Jun. 2, 1995) (proposed rule); 61 Fed. Reg. 27,444, 27,273 (May 31,
1996) (proposed rule)61 Fed. Reg. 46,166, 46, 206 (Aug. 30, 199l rule). Given these
multiple administrative pronouncementlge court inCatholic Healthreasoned that although the
1986 rulemaking did ot expressly interpréentitled to benefits under part A [of Medicareif
the Medcaid fraction, as of 1995the Secretary interpreted the phraséoth fractions to mean
thatMedicarehadpaid forthe relevant patient daysd.

In addressingCatholic Health’s analysis of these ruleshd Secretary contends the
present caséhat the single “fleeting” sentencén the rules “was not intended to announce a
substantive interpretation of the Medicaid fractiomef.’s Noticeat 9. But the Secretary dse
to include the sentence in four Federal Register notices fouetleenmonths. Whether the
sentence was intended to announce a substantive interpretation of the Medatand dr not

the rules reflect the Secretaryrgerpretatiorat that timeof the DSH adjustmerdalculation In

doing so, they repeatedly describe the Medicaid numerator as coungiagl Medicare hospital
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days. And “fleeting” or not, the sentence is the ondference in the rules de Secretaris
interpretation of the phras

The Secretary also argues that becaasethe time “eligible” for Medicaid in the
Medicaid fraction mearonly covered days,t‘is likely that any reference to ‘covered’ Medre
days in the Mediaid fraction was inadvertent an example of a misplad modifier” I1d. In
making this argument, the Secretary would have the Court rewrite the waadeiofence that
the Secretarpublished,and republished, inthe Federal Register. The fact that the Secretary
included the exact same language in fogpasate notices suggests thiat Secretary did not
“misplace a modifier,” but meant what she wrotgee, e.g., Motorola, Inc. v. United Statgg
C.I.T. 1766, 1773 (2006aff'd, 509 F.3d 1368 (Fed. Cir. 200 Rules of statutory construction
are simiarly applicable to the Code of Federal Ragjons, interpreting a statute.’BBlue Chip
Stamps v. Manor Drug Stored21 U.S. 723, 756 (197%)The starting point in every case
involving construction of a statute is the language it3elf.

Finally, the Secretary argues th#itese rules were not intended to interpret the term
“entitled” to Medicare in the Medaid fraction, suggesting the Court should simply ignore them.
Def.’s Noticeat 9-10. But the Secretary has natentified any other agency rulssued at the
time that interpretedthe term differently. These fourstatementsreflect the Secretary’s
contemporaneous understandafghe meaning the phrase at issue in this lawsuit, and this Court
cannotrewrite orignorethem

2) The Secretary’sAdministrative Decisions
The rules cited irCatholic Healthare not the only statements the Secretary made about

the meaning of this phrase. The court in that edseanalyzed administrative determinations
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issued by the Secretary after the 1995 and 1996 thét reflected the agency’s practioé
including dualeligible unpaid Medicar@lays in the Medicaid numerator.
1. Presbyterian Medical Center
Presbyterian Meidal Center of Philadelphiavas a 1996 administrative decisitimat

involvedtwo issues (1) the meaning of the phraseligible’ for Medicaid in the first parof the
Medicaid fractionand(2) how to treata number of days of care that were billed to Medicaid
because the patients has exhausted their Medicare benéfitsbyterian Med. Ctrof Phia. v.
Aetna Life Ins. C9.CMS Adm’r Dec, available at1996 WL 887683at *2 (H.C.F.A. 1996)
(attached to Def.’s Notice, Ex. AOn the second issu®resbyterian Meidal Centerinstructed
thatunpaidMedicare benefit dayshould be included in thdedicaid fractionid. at 2 and 4and
the court inCatholic Healthconsidered that to ksgnificant

[O]n the exact question for this Courtnamely, whether patient days

attributable to patients who were eligible for Medicaid but who had

exhausted their Medicare benefits shoddd included the Medicaid

fraction — the Administrator affirmed the PRRB’s decision, finding that
such days “may be properly included in the DSH calculation . . .”

Catholic Health 841 F.Supp.2dt 280, citingPresbyterianMed. Ctr, 1996 WL 887683 at *4.

The Secretaryarguesthat Catholic Healthwrongly relied onPresbyterian Meidal
Centerbecause that decision was ffoicused” on thesecond isse ofunpaid Medicare days, but
rather onthe first issue Def.’s Noticeat 11. Catholic Health, according to the Secretamngads
too much intothe “single sentencethat addressed thgecondissue emphasizingthat the
agency’s discussionas “relegated to four sentences at the very end of the decistbn.”

In making this argumentthe Secretary acknowledgélsat Presbyterianspecifically
addressed thissuein dispute here Id. at 10 The fact that this issue took fewer sentences to
address than the first issue the casemakes it noless relevanor instructive. Whether the

Secretay needed four sentences or forty sentences to address the question, ubBoinstras
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the same: to include unpaid Medicare days in the Medicaid numéransistent with 42
C.F.R. 412.1086. Id. at 10. And the fact that the Secretary could easititess the issue in that
casesuppors the conclusion tht the agenchad an existingolicy. Shedid not need to provide
a lengthy explanationgiven her repeategronouncementstarting in1995 thatthe Medicaid
numerator included “Medicaid but not Parcévered days."ld. at 8.

To supporther argument abouPresbyterian the Secretargirectsthe Court to al997
administrative memorandum abodealth Care Fiance Administrative Ruling 972. Def.’s
Notice at 12, citindem.Re: HCFA Ruling 972 Instrictions(Jun. 12, 1997§*HCFA Mem.”)
(attachedto Def.’s Notice, Ex. D. Ruling 972 was a new rule the Secretary implemerited
interpretthe first part of the Medicaid numerator, the meanintbdible for [Medicaid]” in the
Medicaid fraction numeratd Health Care Fin. Admin. Ruling 97-2 (Feb. 27, 19@ifjached to
Def.’s Notice, Ex. C). Before that new rule was promulgated, the agemag interpreted
“eligible” for Medicaid to mean patient days paid fyrMedicaid. 1d. at 2. After it was issud,
the agency interpreted the phrase to reféhéofact of Medicaid enratient only Id. at 3. The
agency sent amemaandumto regional administratorsxplaining thechange Init, the agency
wrote that the statute

precludes the counting of any patielays furnished to patients entitled to
both Medicare Part A and Medicaid.Therefore, once the State has
verified the eligibility of the hospital’'s patient data for Medicaid purposes,
the intermediary must determine if any of these days are dual metitie

days and subtract them from the calculation.

HCFA Mem.at 2.

% It was issuedin response to adverse rulings from four circuit courts about the agency’s
interpretation of the term “eligible” for Medicai€abell Hunting Hosp., Inc. v. Shalala0l

F.3d 984 (4th Cir. 1996).egacy Emanuel Hosp. & Health Ctr. v. Sila] 97 F.3d 1261 (9th

Cir. 1996);Deaconess Health Servs. Corp. v. Shald&F.3d 1041 (8th Cir. 1996) (per curiam),
affirming 912 F.Supp. 438 (E.D. Mo. 1995)ewish Hosp., Inc. v. Secretary of Health and
Human Servs19 F.3d 270 (6th Cir. 1994).
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In citing this memorandumhé Secretarargues that iPresbyterianhad “ushered” in a
policy in November 1996 ofncluding hospital daysunpaid by Medicare in the Medicaid
numerator, tls 1997 memorandum would have mentioned Eresbyteriandecision or the
policy. Def.’s Noticeat 13. The memoandum the Secretary argueshows that as of 1997, the
Secretary’s policy was to “exclude[] from the Medicaid fraction numerhtmspitals day
belonging to beneficiaries of Medicare Part A and Medicaid.” But Catholic Healthdid not
hold thatPresbyterianushered in a new rulelt held thatPresbyterianreinforced the practice
expressed in the 1995 rul€atholic Health 841 F.Supp.2dt 279-80.

Further, he memorandurs not inconsistent with thpolicy statedin 1995o0f including
unpaidMedicaredaysin the Medicaid numeratorlt reiterates ta new rule on the meaning of
“eligible” for Medicaid, while remaining silent about what “gletd” to Medicare means in the
second part of the numerator. The mesnduminstructs intermediaries firsd verify with the
State a patierd “eligibility” for, i.e., enrollment inMedicaid, then determine ifiny of those
days are “duaéntittement dgs and subtract them.HCFA Mem.at 2. But the memmndum
does notspecifically answer the only question herevhat dualentittement means so there is
no reason to conclude based on this evidehae subtracting “duagntittiement days” cannot
mean subtracting unpaid Medicare daasthe 1995 rule provided.

2. Jersey Shore Medical Center

Catholic Health next analyzeda 1999 administrativelecisionin which the Secretary
vacated a PRRB decision to include dekidible unpaidMedicare benefit dayslersey Shore
Medical Center v. Blue Cross & Blue Shield Ass@MS Adm’r Dec, reprinted inMedicare &
Medicaid Guide (CCH)J 80,153 (Jan. 4, 199%attached to Def.’s Notice, Ex. E)Catholic

Health did not read thigdecisionto mean the policy to includsuch days in the Medicaid
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numerator was no longer in effect, because the dodeacateresulted froma differentissue
Catholic Health 841 F.Supp.2ét 280. The only reason the agency gave for vacating the issue
of exhausted benefit days was to “avoid bifurcation” of the clbat 281.

The Secretarylescribe Jersey Shore Medical Centasthe first timethe agencywas
presented squarely with the issue of whether exhaléelicaredays should be included in the
Medicaid numerator Def.’s Noticeat 13. The Secretaragrees that the question wadispensed
with on procedural groundsut argueshatif a settled policy of includinginpaid benefitdays in
the numeratorexisted the agencywould have affirmed @t part of the PRRB’s decision.
Id. at14. The court inCatholic Healthconcluded the oppositethat if the agency hasluch a
policy, it would have made that clear and reversed the PRRB on that Gasmlic Health 841
F.Supp.2dat 281. In this Court’s view, the procedural dispositbthe matter leawsthe Court
with insufficient grounds to draw a conclusion either way. In any event, the liecGatholic
Health presentedho additional information abouersey Shore Medical Centafter the agency
issued it,id., and the Secretargrovidesno further information about the case’s subsequent
history to this Courf.

3. Edgewater Medical Center

Catholic Healthfoundthatit wasnot until almost two years latem April 200Q thatthe
Secretaryiirst announcd a clearrule excludingunpaidMedicarebenefit days from the Medicaid

numerator. Catholic Healthat 281. She announced thiskEdgewater MedCtr. v. Blue Cross

4 The Secretary did submit a December 4, 1998 memorandum that the Acting Deputy
Director for the agency’Blan and Provider Purchasing Policy Group submitted for CMS’s
consideration in decidindersey Shore Medical CenteMem. Re: Office Hearings, Hearing
Decision No. 994, Jersey Shore Medical Center (“Jersey Mem.”) (attached to Def.’seNotic
Ex. G). That memorandum states the Acting Deputy Director disagreethe/ifRRB’s
decision to include the unpaid Medicare days in the Medicaid numerator. JerseytMerBua
the Secretary did not adopt that position indeesey Shore Medical Centeéecision, again,
dispensing with the issue on procedural grounds.
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Blue Shield Ass, CMS Adm’r Dec.,available at2000 WL 1146601 (H.C.F.A.at * 4 (attached
to Def.’s Notice, ExH). The Secretaryhenformalized thisrule changen a 2004 rulemaking.
Catholic Healthat 281-82 citing 69 Fed. Reg. 49,916, 49,099 (Aug. 11, 2004).

Although theSecretary agreethat Edgewaterwas the firstcasesquarely raising and
decidinghow tocount unpaidchospital daysshe disagrees that it marks a substantive departure
from prior practice. Def.’s Noticeat 15. To demonstrate thishé Secretaryoints to thefact
that theEdgewaterdecision italicized th@hrasé‘entitled to” in the Medical fractionprovision
as proof theSecretaryntended to interpret that provisiomd. at 16. The Secretasisosubmits
a 2003 decision Castle Med Ctr. Provider v. Blue Cross/Blue Shield AssPRRB Dec. No.
2003D6 (Sept. 12, 2003fattached tdef.’s Notice Ex. J), andMercy Med Ctr. v. Wisconsin
Physician ServsPRRB Dec. No. 2007 (Dec. 4, 2009jattached tdef.’s Notice,Ex. K), a
2010 decision for the proposition that the Administrator italicizes the language he intends t
interpret. Def.’s Notice atl6. Whether the Secretary italicized particular texthesedecisions
or not, these decisions do not show thatatpencyinterpreted thetatuteto excludedual-eligible
unpaid Medicare days from the Medicaid numeratgoreApril 2000. They only show that the
Secretary excludeduateligible unpaid Medicare days from the Medicaid numeratiar April
2000 More importantlythe Secretaridentifiesno additionakcasego support itargumenthat
before April 2000 the agency “consistenty interpreted the Medaid fraction to exclude
exhausted inpatient hospital coverage daysef.’"®Notice at 1&emphasis in original)

Giventhe wellreasoned analysis @atholic Healthandthe fact that the Secretary has
not presented any new infoatnon or argument to warrant a contrary holding, the Court holds
that before April 2000, the Secretary had a policy and practice of including unpaidakéedi

benefit daysin the Medicaid numerator of the DSH calculation. It was not until 2000, with
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Edgewder, that the agency implemented a substantive change from that prior policy and
practice and began excluding unpaid Medicare days from the numerator.
il. Columbia St. Mary’s DSH Calculation

The Courtfurther holds that applying # agency’shew policy to Columbia St. Mary’s
1999 DSH calculation is an improper application of the rule on a retroactive Basiggency
may not promulgate a retroactive rvlgthout express congressional authorizatioNortheast
Hosp, 657 F.3dat 13, citingBowen 488 U.Sat 208(1988). The Secretary has cangressional
authorization to promulgate retroactive rules for DSH calculatidtsrtheast Hosp 657 F.3d
atl7.

As explained above, the Secretary’s new ddparts fromts established practida 1999
of including unpaid Medicare days in thMedicaid numerator. That departur@oplied to
Columbia St. Mary’s 1999 DSH calculatiattered the padegal consequences thfe hospital’s
past actionsId at 16-17. Hospitals that serve a disproportionately large numbkwwincome
patients receive a statutorily mandated additional payment from the $gcreta U.S.C.
81395ww(d)(5)(F)(Ii) Whether a hospital qualifies for this payment and the payment amount
depend on the hospitalDSH fractions.Northwest Hosp 657 F.3dat 17. A rule that alters the
method for calculating those fractions, therefore, changes the legal cencesjof treating low
income patients.Ild. Here, excluding365 patient days from Columbia St. Marywsedicaid
numeratorunder the current ruleedwes the hospital’'s DSH adjustment payment. T i,
Secretarys currentinterpretationof the statutefirst applied in 2000 in thEdgewaterdecision,

cannot be appliecetroactivelyto Columbia St. Mary’s fiscal year 1999 DSH calculation.
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V. CONCLUSION

For the reasons set forth above, the Court will grant Columbia St. Mary’s motion for
summary judgmentwill deny the Secretary’s crossotion for summary judgment, will vacate

the Secretary’s final decision, andll remand thematterto the Secretarfor further proceedings

Ay Bhor—
U

AMY BERMAN JACKSON
United States District Judge

in accordance with this decision.

DATE: SeptembeR8, 2012
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