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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RUSSELL-MURRAY HOSPICE, INC.,
Plaintiff, : Civil Action No.: 09-2033 (RMU)
V. : Re Document Nos.: 12,17, 18, 19
KATHLEEN SEBELIUS, :
in her official capacityas Secretary of the
U.S. Department of Health and

HumanServices,

Defendant.

MEMORANDUM OPINION

GRANTING THE PLAINTIFF 'SMOTION FOR PARTIAL SUMMARY JUDGMENT; DENYING THE
DEFENDANT’SMOTION FOR PARTIAL REMAND OR, IN THE ALTERNATIVE , FOR PARTIAL
SUMMARY JUDGMENT ; GRANTING THE DEFENDANT’SMOTION FOR PARTIAL DISMISSAL

BASED ON A LACK OF SUBJECT MATTER JURISDICTION ; DENYING THE DEFENDANT’S
MOTION TO STRIKE EXHIBITS IN THE PLAINTIFF 'S“A PPENDIX”

I. INTRODUCTION

The plaintiff is a hospice care provider fp@pating in Medicare, a federal program
administered by the Department of Health Bfushan Services (*HHS”). It commenced this
action pursuant to the Administrativeoeedure Act (“APA”), 5 U.S.C. 88 7(dt seq,
challenging HHS’s demands for the repayment of fuhsigibuted to the platiff in fiscal years
2006 and 2007 purportedly in excess of the lawéyd on such distributions. The plaintiff
contends that the regulation pursuant taclwhHHS calculated these repayment amounts
conflicts with the governing statute and must be set asideplaimiff has moved for summary
judgment on its challenge to the fiscal y2807 repayment demand, seeking an order declaring

that the regulation is unlawful and enjoining HH&m enforcing it. In response, the defendant
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has moved to remand the plaintiff's claims nelyjag the fiscal year 2007 repayment to the
agency for additional fact-finding. In theeaiative, the defendant moves for summary
judgment as to the plaintiff's 2007 repayment dechaFurthermore, the defendant has moved to
dismiss the plaintiff's claims regarding tA806 repayment demand for lack of subject matter
jurisdiction.

For the reasons discussed below, the agnamts the plaintiff’s motion for summary
judgment regarding the 2007 repayment demauaddenies the defendant’s motion to remand
that claim or, in the alternative, for partiahsmary judgment. The court, however, grants the
defendant’s motion to dismiss the plaintif€sims regarding the 2006 repayment demand based

on the absence of st matter jurisdiction.

[I. BACKGROUND
A. The Statutory and Regulatory Framework

Medicare provides health insurance to the elderly and disabled by entitling eligible
beneficiaries to have payment deson their behalf for the caamd services rendered by health
care providersSee42 U.S.C. 88 1396t seq. Providers, in turn, are reimbursed by insurance
companies, known as “fiscal inteeaiaries,” that have contractadth the Centers for Medicare
and Medicaid Services (“CMS”) to aid administering the Medicare prograr8eed. § 1395h.
Fiscal intermediaries determine the amanfnteimbursement due to providers under the
Medicare statute and plcable regulationsSee id § 1395kk-1. If the proder disagrees with a

fiscal intermediary’s determination, it mappeal that determination to the Provider

! Finally, the defendant has also filed a motion tikstcertain exhibits in the plaintiff’'s exhibits

because they were not part of the administrative receeg. generallfpef.’s Mot. to Strike. As
discussed below, the court denies that motion.



Reimbursement Review Board (“PRRB'Id. § 139500(a). A decision of the PRRB constitutes
a final agency ruling, unless appeélto the CMS Administratond. § 139500(f)(1).

If the intermediary’s actiomvolves a question of law thatlacks the authority to
address, the Medicare statuteydes that the PRRB may grant edjted judicial reiew of that
guestion. See id. Specifically, the statute states thai]fpviders shall . . . have the right to
obtain judicial review of any aoin of the fiscal intermediaryhich involves a question of law
or regulations relevant to the matters in contreyavhenever the Board determines . . . that it is
without authority to decide ghquestion, by a civil action comnead within sixty days of the
date on which notification of suatetermination is received.id.

Among other services, Medicatevers hospice care for intliluals who are “terminally
ill,” 2 reimbursing hospices for services such asing care, physical and occupational therapy,
home health aide services, ai@al supplies and counselintgd. 8 1395x(dd)(1). An individual
remains entitled to hospice care bi#iseso long as he or shedasrtified as being “terminally
ill.” 3 See id§ 1395d(d)(1) (establishing that reimburemt for hospice care may be provided
“during two period of 90 days each and an uitkh number of subsequent period of 60 days
each during the individal’s lifetime”).

The Medicare statute, however, placesp on the total amount that Medicare may

distribute to a hospice provider a single fiscal year (Noweber 1 through October 31pee id.

An individual is “terminally ill” if he or shénas “a medical prognosis that the individual’s life
expectancy is 6 months or less.” 42 U.S.C. § 1395x(dd)(3).

An individual’s initial election of hospice care must be accompanied by a certification from the
attending physician and the medical director of the hospice program that the individual is
“terminally ill” as defined by the statutdd. 8 1395f(a)(7)(A)(i). At the expiration of this initial
election period, the attending physician or medical director may recertify the individual’s
eligibility for hospice care benefits for atldnal sixty- or ninety-day perioddd. §
1395f(a)(7)(A)(ii).



8 1395f1(i)(2)(A). Payments made a hospice care provider@xcess of the statutory cap are
considered overpayments that the hospice peovider must refund to the governmeia.

More specifically, the statug@ovides that the total yearly payment to a hospice provider
may not exceed the product of the annual “cap ambdant! the “the number of [M]edicare
beneficiaries in the hospice program in that ye&d.” For purposes dhis calculation,

the “number of [M]edicare beneficiariegi a hospice program in an accounting

year is equal to the nurab of individuals who ha&e made an election under

subsection (d) of this section with resp to the hospice program and have been

provided hospice care by (or under arrangements made by) the hospice program
under this part in the accounting yeaych number reduced to reflect the
proportion of hospice care that each sunlividual was provided in a previous

or subsequent accounting year under a plan of care established by another

hospice program.

Id. 8 13951(i)(2)(C) (emphasis added). Thus, thelldare statute directs HHS to account for the
fact that an individual may reise care in more than one fiscal year by requiring HHS to count
that individual as a befieiary in each year in which he she receives hospice care benefits,
with that number proportionally reded to reflect care provided ingwious or subsequent years.
See id.

To implement the statutory cap provisiétHlS promulgated a reimbursement regulation
governing the calcuteon of the statutory cap amourtfee42 C.F.R. § 418.309. In pertinent
part, the regulation providesahthe “number of beneficiasé portion of the statutory cap
calculation includes

[tlhose Medicare beneficiaries who hamet previously been included in the

calculation of any hospice cap and who héilesl an election to receive hospice

care . . . from the hospice during the period beginning on September 28 (35 days

before the beginning of the cap period) and ending on September 27 (35 days
before the end of the cap period).

The statute defines the “cap amount” as “$6,%0€reased or decreased . . . by the same
percentage as the percentage increase or decreggegtively, in the medical care expenditure
category of the Consumer Price Index.” 42 U.S.C. § 1395f(i)(2)(B).
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Id. 8 418.309(b) (emphasis added). The reguiadoes not providéor the proportional
allocation of beneficiaries, praling instead that an individual c@unted as a beneficiary only
in a single year, depending on when he @rfalst elects to receive hospice beneftige id.

HHS'’s justification for the regulation begimsth the observation that the average length
of a hospice stay is seventy dayeeDef.’s Mot. at 7 n.7. If a patient elects hospice care on or
before September 27 of a particular year (thirty-five days béferend of the fiscal year), the
hospice care provider will receive 100% of gtatutory cap amount attributable to that
beneficiary in the current fiscgear because in the average céise majority of the patient’s
hospice care will be provided in that fiscal ye8ee42 C.F.R. 8§ 418.309(b)(1). If, on the other
hand, the patient elects hospice care aftere®dmer 27, the hospice care provider will receive
100% of the statutory allowance for that pati@rthe following fiscal year, because in the
average case, the majority of the patient’s hospitde provided in the following year. Thus,
although the regulation does not providetfa proportional allocation of cap amounts, it
attempts to approximate the proportional allocaby setting up a system in which beneficiaries
are, on average, counted in the year in which they receive the majority of their hospic&eeare.
id.

B. The Plaintiff's Claims

The plaintiff is a Medicare-certificldospice care provider operating in El Reno,
Oklahoma. Compl. T 1. In September 2008 plamtiff received a demand for repayment of
$946,732 for funds distributed to it fiscal year 2006 purportedly axcess of the statutory cap.
Id. 7 3. In April 2009, the plaintiff recetéd a repayment demand of $398,630 for funds

distributed to it in fiscal year 2007 gnartedly in excess of the statutory cd@. 19. The



plaintiff appealed both repayment demands to the PRRB in September 2009, challenging the
validity of 42 C.F.R. § 418.309(b)(1)d. 11 7-9.

In an October 2009 ruling, the PRRB denied the plaintiff's appdhalediscal year 2006
repayment demand, concluding that the appeal untimely and that the plaintiff had not
demonstrated good cause for its failure to comply with the filing deadting.11; Pl.’s Mot.,

Ex. G. In a separate ruling, however, the PRfRihted the plaintiff'sequest for expedited
judicial review of the fiscayear 2007 repayment demand. ngi. I 10; Pl.’s Mot., Ex. H.

The plaintiff subsequently commenced thesion challenging the validity of the
repayment demands for fiscal years 2@06 2007 on the grounds that 42 C.F.R. §
418.309(b)(1), the regulation pursuant to whiah demands were calctaa, conflicts with 42
U.S.C. 8§ 1395f(i)(2), the statuty provision the regulation purgsrto implement. Compl. 11 13,
28-37. Had HHS applied a lawful calculation ofaggp liability, the plaintiff contends, its cap
liability for fiscal years 2006 and 20070wld have been materially reducdd. § 42. The
plaintiff seeks an order declaring the rediola invalid, vacating the 2006 and 2007 repayment
demands issued to the plaintiff, enjoining HM&m using the reguteon in calculating the
hospice cap liability of the plaiiff or any other hospice andrdcting HHS to compensate the
plaintiff for the amounts paid to HHS puesu to the allegedly unlawful regulatiotd. I 14.

In January 2010, the plaintiff filed a motitor summary judgment on its claim that the
fiscal year 2007 demand must be set asidaudme the reimbursement regulation violates the
Medicare statuteSee generallf?l.’s Mot. for Partial Summ. J. (“Pl.’s Mot.”). The motion does
not seek adjudication of the plaintiff's clamagarding the fiscal year 2006 repayment demand,

which, according to the plaintiff, “raises certaecondary issues (such as equitable tolling)



which may be more efficiently determined fallmg a ruling on [the plaintiff's] clean legal
challenge to the validity of the regulationd. at 4.

The defendant has moved to dismiss the plaintiff's claim regatiénfiscal year 2006
repayment demand for lack of subject mattespliation, arguing that ehplaintiff failed to
commence a timely administrative appe@keDef.’s Mot. for Partial Dismissal & for Partial
Remand, or in the Alternative, for Partial Sumn(‘Def.’s Mot.”) at 15-21. The defendant has
also moved to remand the plaintiff's claim redjag the fiscal year 2007 repayment demand for
further administrative proceedings, arguing that plaintiff failed to obtain necessary factual
determinations from the PRRB prior to commencing dditat 21-34. In the alternative, the
defendant seeks summary judgment on the plamttfiallenge to the fiscal year 2007 repayment
demand and the validity of the reimbursement regulatidnat 34-44.

The parties’ motions are now ripe for adication. The court grefore turns to the

applicable legal standardedthe parties’ arguments.

[ll. ANALYSIS

A. The Court Grants the Defendant’s Motionto Dismiss the Plaintiff’'s Claim Regarding
the Fiscal Year 2006 Repayment Demand

The defendant contends that the court lggksdiction to review the plaintiff's claim
regarding the fiscal year 2006 repayment dentswéduse the plaintiff failed to commence a
timely administrative appeal of that demargkeDef.’s Mot. at 15-21. More specifically, the
defendant asserts that the ptdirfailed to appeal the fiscal year 2006 repayment demand to the
PRRB within 180 days of receiving notice of themand, as required by the Medicare statute.

Id. at 17-18. The defendant argukat because the PRRB’s dismissiaan appeal on timeliness



grounds is not a final agency decision subjeqadicial review, the courdacks jurisdiction to
review the plaintiff's claim regardintpe fiscal year 2006 repayment demaidi.at 18-20.

The plaintiff concedes thatdlid not file its appeal with the 180-day deadline set forth
in the statute. Pl.’s Opp’n to Def.’s Part\bt. to Dismiss at 6. The plaintiff maintains,
however, that the PRRB’s dismissal of the mtiéi's administrative appeal on timeliness
grounds, stemming from its determination thatgaod cause” existed for granting the plaintiff
leave to late file, constituted a finaleagy decision subjetw judicial review? 1d. at 6-8. The
plaintiff further asserts thateéhPRRB erred in dismissing the plaintiff's administrative appeal on
timeliness grounds because principles of equatadiling excuse the latiding of the appeal.ld.
at 9-17.

To obtain judicial review for claims arisingnder the Medicare statute, a provider must
channel its complaints through tadministrative review procedursst forth in the statuteSee
42 U.S.C. § 1395ii (applying 42 U.S.C. § 405(h) to Medic&seke also Shalala v. Ill. Council
on Long Term Care, Inc529 U.S. 1, 13 (2000) (observing tiia¢ Medicare statute “demands
the ‘channeling’ of virtually allegal attacks thnagh the agency”Nat'| Hospice & Palliative
Care Org., Inc. v. WeemS887 F. Supp. 2d 184, 194 (D.D.C. 2008) (noting that “[t{jhe Supreme
Court has . . . made clear tllaé process for administratia@peal under Medicare must be

followed, where available, even if it is time-cangng and even if thagency cannot grant the

Medicare regulations provide that an untimgdp@al submitted to the PRRB “must be dismissed
by the Board, except that the Board may edtthe time limit upon a good cause showing by the
provider.” 42 C.F.R. § 405.1836(a).

6 “No findings of fact or decision of [HHS] shall be reviewed by any person, tribunal, or
governmental agency except as herein providéad .action against the United States, the
[Secretary of HHS], or any officer or emphmy thereof shall be brought under section 1331 or
1346 of Title 28 to recover on any claim arisingder this subchapter.” 42 U.S.C. § 405(h).
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relief sought” (citingThree Lower Counties Cmty. Health Sennc. v. U.S. Dep’t of Health &
Human Servs517 F. Supp. 2d 431, 435 (D.D.C. 2007))).

The procedures for obtaining administrative ardigial review of a fiscal intermediary’s
determination are set forth in 42 U.S.C. 8 139500. The statute stataptbatder dissatisfied
with a determination of a fiscal intermedianay pursue an administrative appeal before the
PRRB by filing a request for a hearing witii0 days after receiving notice of the
determination. 42 U.S.C. § 139500(alt further provides that “[gpviders shall have the right
to obtain judicialreview of anyfinal decisionof the Board . . . within 60 days of the date on
which notice of anyinal decisionby the Board . . . is receivedltl. 8 139500(f)(1) (emphasis
added).

This Circuit has stated that “a decisionthe PRRB not to hear a case” based on the
provider’s failure to file a timely appeal “is, by definition, not a ‘finatideon’ for purposes of
42 U.S.C. § 139500Athens Cmty. Hosp., Inc. v. Schwejlad6 F.2d 989, 994 n.4 (D.C. Cir.
1982) (citingJohn Muir Mem’l Hosp., Inc. v. Califand57 F. Supp. 848, 853 (N.D. Cal. 1978)),
modified on other grounds on reh'g43 F.2d 1 (D.C. Cir. 1984). Kthens a provider who had
filed a timely administrative appeal challenging an intermediary’s determination sought to
amend its appeal to have thRRB consider additional claimsd. at 992. After the PRRB
concluded that it lacked jurisdion to review the new claims, tipdaintiff sought judicial review
of that determinationld. The Circuit concluded that thkstrict court had jurisdiction to
consider the PRRB'’s rejection joirisdiction over the new claimld. at 994. Yet in reaching

that conclusion, the Circuit expressly distingngid those cases in which the provider has failed

! The statute further provides that to obtain PRBBew, the amount in controversy must exceed
$10,000. 42 U.S.C. § 139500(a)(2).



to file a timely administrative appeatoncluding thatif the threshold requirements of 42
U.S.C. § 139500(f)(1) are met court has jurisdiction to reaw a decision by the PRRB that it
lacks jurisdiction to review a deternaition of the fiscal intermediary.Id. at 994 (emphasis
added).

As another court in this district recentipted in a thoughtfulrad thorough discussion of
Athens

[iln light of Athen$ express reference to sdéistion of “the threshold

requirements of 42 U.S.C. 8§ 139500(f)(1),daits statement in footnote 4 that,

with respect to a “provider [who] failed tonely file its appeal . . . a decision by

the PRRB not to hear a case on this basiby definition, not a ‘final decision,”

Athensis properly understood as holding thatplaintiff may obtain judicial

review of a PRRB refusal exercise jurisdiction only iin administrative appeal

has been filed within 81180-day limitations period.
Auburn Reg’l Med. Ctr. v. Sebeliu836 F. Supp. 2d 55, 64-65 (D.DZ010) (Bates, J.) (holding
that because there was no dispute that thatgfal appeals to the PRRB were untimely, “under
Athens the Board decision dismissing their app@alsintimely [was] not a ‘final decision’
within the meaning of 8 139500 (f), and [was] aduagly not subject tgudicial review”).
Judge Bates’s reading Athensis in keeping with the condions reached by the majority of
courts that have addressed the issteeSaline Cmty. Hosp. Ass’n v. Sec'’y of Health & Human
Servs, 744 F.2d 517, 520 n.4 (6th Cir. 1984) (obsentivag “[u]nder the statute, a P.R.R.B.
refusal to hear a case because it was not timelgtia ‘final decision™);Lenox Hill Hosp. v.

Shalalg 131 F. Supp. 2d 136, 141 n.5 (D.D.C. 2000) (nativag a majority of courts that have

addressed the issue have cadeld that the PRRB’s denial afgood cause extension does not

In reaching its holding, the Circuit analyzéohn Muir Memorial Hospital, Inc. v. Califand57

F. Supp. 848 (N.D. Cal. 1978), a district court decision holding that the court lacked jurisdiction
to review the PRRB’s dismissal of appeal from an intermediary’s decisioAthens Cmty.

Hosp., Inc. v. Schweike86 F.2d 989, 993-94 (D.C. Cir. 1982phn Muir, the Circuit

observed, was “easily distinguished from . . . th[e] case [before the Circuit] because 42 U.S.C. §
139500(f)(1) jurisdiction was not available to tleid” given that “the provider [had] failed to

timely file its appeal.”ld. at 993-94 & n.4 (citindohn Muir, 457 F. Supp. at 853).
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constitute a “final decisn” under 42 U.S.C. § 13950d; Miami Hosp. v. BoweB58 F. Supp.
544, 546-47 (S.D. Fla. 1987) (concluding that bec#uselaintiff failed to request a hearing
before the PRRB within the 180-day time limmgd*final Board decision issued and this Court
lacks jurisdiction to review the claims'Miami Gen’l Hosp. v. Bowert52 F. Supp. 812, 814
(S.D. Fla. 1986) (concurring “with the majority @burts which have taken up this question” and
concluding that it was “without jisdiction to consider the plaiff's appeal of the Board’s
refusal to exercise its discreti on the plaintiff's behalf, as slu an action [was] not a ‘final
decision’ of the Board”)Arcadia Valley Hosp. v. Bowef41 F. Supp. 190, 192 (E.D. Mo.
1986) (noting that “[w]ithout meang the 180 day time period of the statute, the Board has no
authority to address a provider’s claim and catsgte a judicially revieable final decision”);
Cambridge Hosp. Ass’n, Inc. v. Bow&?29 F. Supp. 612, 615-16 (D. Minn. 1986) (noting that
“[v]irtually every court which has consideréae question has held that a PRRB decision to
dismiss a provider’s appeal on timeliness grouna®is ‘final decisiohsubject to judicial
review”); see alsAlacare Home Health Servs., Inc. v. Sulliv881 F.2d 850, 856 (11th Cir.
1990) (concluding that the PRRB'’s refusal to g@pbood cause exemption was not a judicially
reviewable final decision becseithe PRRB lacked the authoritypromulgate the “good cause”
regulation) (citingSt. Joseph’s Hosp. of Kan. City v. Hecklé86 F.2d 848, 852-53 (8th Cir.
1986))?

In this case, there is no dispute that treniff failed to file a timely administrative
appeal of the fiscal y& 2006 repayment deman8eeCompl. §{ 8-9. It is equally undisputed

that this failure resulted in the PRRBdismissal of the plaintiff's appeakeePl.’s Mot., Ex. G.

° But see W. Med. Enters. v. Heckl#83 F.2d 1376, 1380 (9th Cir. 1986) (concluding that denial
of a good cause extension constitutes a reviewable final decigi@ }Healthcare v. Sebelius
2010 WL 2380743, at *5-6 (S.D. Tex. June 2310) (concluding that the court had subject
matter jurisdiction to review the PRRB’s denial of leave to file a late apj@zdyk Mountain
Reg’l Rehab. Ctr., Inc. v. Dep't of Health & Human Serv88 F. Supp. 16, 20 (D.D.C. 1992).
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Athenscompels the conclusion that the PRRB’s decido dismiss the plaintiff's appeal, rather
than excuse the plaintiff's untimeliness fgobd cause,” is not a final decision subject to
judicial review'® Accordingly, the court gnts the defendant’s motiom dismiss the plaintiff's
claim concerning the fiscal year 2006 repayment derfiand.

B. The Court Denies the Defendant’s Motioto Remand the Plaintif’'s Claims Regarding
the Fiscal Year 2007 Repayment Demand to the PRRB

The court now turns to the claim concewgihe fiscal year 2007 repayment demand.
Before considering the merits of this claimg ttourt addresses the defendant’s contention that
this claim should be remanded to HHS for a aeteation regarding the extent to which the
plaintiff's 2007 cap liability hasden overstated due to the chafjed reimbursement regulation.
Def.’s Mot. at 21-34. The defendant asser#s Without such a detaination, the plaintiff
cannot demonstrate that it has been injured éyafiplication of the challenged regulation, as

necessary to satisfy the requirents of Article Ill standingld. Furthermore, the defendant

10 The plaintiff points out that the notice advising the plaintiff of the dismissal of its appeal as

untimely stated that “[r]eview of this determination is available under the provision of 42 U.S.C.

§ 139500(a).” Pl.’'s Mot., Ex. G. For the reas discussed, however, this statement is clearly
erroneous undekthensand is, therefore, without forc&ee42 C.F.R. § 405.1867 (stating that

the PRRB’s authority is constrained by the provisions of the Medicare statute and the regulations
issued thereunder). It should also be notatlalthough the complaint challenges the validity of

the fiscal year 2006 repayment demand, at notglmes the complaint indicate that the plaintiff

is seeking judicial review of the PRRB’s dismissal of the plaintiff's appeal, refusal to apply a
“good cause” exemption or failure to equitably toll the plaintiff's filing deadli®ee generally

Compl.

1 The defendant has moved to strike three of #ébits in the appendito the plaintiff's motion

for summary judgment on the grounds that they were not part of the administrative ®eerd.
generallyDef.’s Mot. to Strike. The plaintiff contends, and the defendant does not dispute, that
the challenged exhibits address two issues: (i) equitable tolling ofaimiffils deadline to

appeal the 2006 repayment demand and (ii) the plaintiff's stan@ieePl.’s Opp’n to Def.’'s

Mot. to Strike at 1see generallpef.’s Mot. to Strike; Def.’s Reply in Support of Mot. to Strike.
Because the court grants the defendant'sando dismiss the claim regarding the 2006
repayment demand, the defendant’s motion to strike is moot insofar as it seeks to exclude any
exhibits concerning the equitable tolling issuertfermore, for reasons discussed in the court’s
analysis of the plaintiff's standingee infraPart 111.B., the defendant’s motion to strike those
materials addressing the plaintiff's standing is without merit.
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argues that without such a deténation, there is no basis frowhich to conclude that the

amount in controversy exceeds the $10,000stolel necessary to trigger the PRRB’s
jurisdiction. Id. at 24-34. Because this factual issue remains unresolved and affects the
availability of judicial reviewthe defendant argues, the court should remand the matter to HHS
for further development of the factual recold. at 21-34.

The plaintiff responds that the fact that isishject to an unlawful regulation is sufficient
to establish its standing to challenge that ragia Pl.’s Opp’n to Def.’s Mot. & Reply in
Support of Pl.’s Mot. (“Pl.’s Reply”at 6-9; Pl.’s Mot. at 11-13. Ehplaintiff further notes that
there is substantial evidence, such as the PRRB’s determitfaidhe amount in controversy
exceeded the $10,000 threshold, demonstratinghbathallenged regulation has resulted in the
overstatement of its 2007 cap liatyil Pl.’s Reply at 9-10; Pl.’Mot. at 13. The plaintiff also
contends that it would be ippropriate to remand the matter for a determination regarding
whether the $10,000 threshold wass§eed, arguing that becauseetfiscal year 2007 repayment
demand was calculated pursuant to an unlawfjllegion, the entirety ahat demand is in
dispute. Pl.’s Reply at 3-5.

1. Remand is Not Needed to Establish the Plaintiff's Standing

The court first considers whether remand isassary to establish the plaintiff's standing.
As the party invoking federal jugiliction, the plaintiff bears ¢hburden of establishing its
standing. Steel Co. v. Citizens for a Better EnB23 U.S. 83, 104 (1998)ujan v. Defenders of
Wildlife, 504 U.S. 555, 561 (199&¥ity of Waukesha v. Envtl. Prot. Agen8df0 F.3d 228, 233
(D.C. Cir. 2003) (per curiam). The extenttbé plaintiff's burden varies according to the
procedural posture of the casgierra Club v. Envtl. Prot. Agenc292 F.3d 895, 898-99 (D.C.

Cir. 2002). At the pleading stage, generaldatallegations of injury resulting from the
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defendant’s conduct will sufficdd. On a motion for summary judgment, however, the
“plaintiff can no longer rest on suchere allegations, but mustt derth by affidavit or other
evidence specific facts which for purposes ofghemary judgment motion will be taken to be
true.” 1d. at 899 (citing ED. R.Civ. P.56); accord Fla. Audubon94 F.3d 658, 666 (D.C. Cir.
1996).

To demonstrate standing, a plaintifist satisfy a three-pronged teStierra Cluh 292
F.3d at 898 (citind.ujan, 504 U.S. at 560). First, the plaffitnust have suffered an injury in
fact, defined as a harm that is concrete andahclr imminent, not conjectural or hypothetical.
Byrd v. Envtl. Prot. Agengy.74 F.3d 239, 243 (D.C. Cir. 1999) (citiBteel Cq.523 U.S. at
103). Second, the injury must be fairlgceable to the governmental conduct alleddd.
Finally, it must be likely that the requegteslief will redress the alleged injuryd.

The defendant contends that without a dei@atron that the plaintiff's cap liability for
2007 would be reduced under a lawful regolatithe plaintiff cannog¢stablish that it has
suffered an injury in fact due to the applicatafrthe challenged regulan. This contention is
flawed in a number of respects. First, the o Court has stated thaintiffs are typically
presumed to have constitutional standing wthety are directly regulated by a challenged
governmental action:

When the suit is one chatiging the legality of governmeé action or inaction, the

nature and extent of facts that muselerred (at the summary judgment stage) or

proved (at the trial stage) order to establish stamdj depends considerably upon

whether the plaintiff is himse&n object of the action (dorgone action) at issue.

If he is, there is ordinarily little quéisn that the action or inaction has caused

him injury, and that a judgment preventingrequiring the action will redress it.
Lujan, 504 U.S. at 561-62 (emphasis addedg also Fund for Aniats, Inc. v. Norton322 F.3d
728, 733-34 (D.C. Cir. 2003) (observing that a pagyesding to seek reswv of administrative

action is typically “self-evident” when thgarty is the object of the action (citisgerra Club v.
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Envtl. Prot. Agency292 F.3d 895, 899-900 (D.C. Cir. 2002ph; Simon v. E. Ky. Welfare

Rights Org, 426 U.S. 26, 38 (1976) (noting tliae purpose of the Article 11l standing
requirement is to ensure that a litigant hasificient personal stake in the outcome of the
controversy). In this case, tp&intiff clearly was the object dhe governmental action at issue
— the challenged regulation and the resultingr2@payment demand. Regardless of the extent
to which the challenged regulation ultimatelyestied the plaintiff's fiscal year 2007 repayment
obligation, the fact that the challenged regulati@s directly applied tthe plaintiff strongly
supports the conclusion thidhas standing to change that regulation.

Furthermore, the defendant’s argument ppeeses that the phiff must establish
economic injury to demonstrate injury in fact. Yet, it is well-established that less tangible forms
of injury, such as the deprivation of statytoights, may be sufficidly particularized and
concrete to demonstrate injury in fa8ee Zivotofsky ex rel. Ari Z. v. Sec’y of Sta4e F.3d
614, 619 (D.C. Cir. 2006) (stating that “[a]lthough ihetural to think of amjury in terms of
some economic, physical, or psychological damagmncrete and particular injury for standing
purposes can also consisttioé violation of an individuaight conferred on a person by
statute”);Byrd v. Envtl. Prot. Agen¢y.74 F.3d 239, 243 (D.C. Cir. 1999) (concluding that the
plaintiff established injury indct by showing that he was denied access to information to which
he was entitled under federal statute).

In bringing this action before the court, thlaintiff is exercising its express statutory
right to seek administrative review of a fisgalermediary’s determination involving a question
of law that the PRRB lackseahauthority to resolveSee42 U.S.C. § 139500(f)(1). Accordingly,
the court concurs with those courts that hlaglel that apart from any economic harm caused by

the application of the challenged regulationjH$ use of [42 C.F.IR§ 418.309(b)(1) constitutes
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an injury-in-fact because the amounts plaintiffstwefund were calculated using a method other
than the method specified by Congresisidn Health Servs., Inc. v. Sebeli@89 F. Supp. 2d
849, 855 (N.D. Tex. 2010) (holding that the pldfntias not required to prove that its cap
repayment would “certainly be legscalculated under lawful regulations” because “[t]he legal
right asserted by plaitti. . . [was] the right to have its cap and cap overpayments calculated
according to the method specified by law, notrtgbt to the return o& certain amount of
money”);accordAutumn Light Hospice v. Sebeli@910 WL 988470, at *3 (W.D. Okla. Mar.
12, 2010) (concluding that the plaintiff “satisfiefithe injury in fact requirement because the
demand repayment amount of $250,723.00, basecdecalldgedly invaliccalculations of 42
C.F.R. § 418.309(b), is not cagjtural or hypothetical, buttreer is the concrete and
particularized actual amiot Plaintiff is currentf repaying to Defendant”)iri-County Hospice,
Inc. v. Sebeliyu2010 WL 784836, at *3 (E.D. Okla. Mar. 8, 2010) (concurring “with those
district courts which have found the existentstanding apart from any asserted monetary
injury”); L.A. Haven Hospice, Inc. v. Leayi®009 WL 5868513, at *3-4 (C.D. Cal. Jul. 13,
2009) (concluding that “[t]he injurin fact in this context (if Rintiff’'s statutory argument has
merit) is the fact that HHS igperating an invalid regulatioredding to accounting and payment
inaccuracies”)Compassionate Care Hospice v. Sebe@99 WL 2163503, at *2 (W.D. Okla.
Jul. 10, 2009) (observing that “the injury is [fla@plication of the allegy invalid regulation”).
Lastly, the plaintiff has established a suhttd probability that the application of the
challenged regulation resulted in an ineea@n the plaintiff’'s 2007 cap liabilitySeeSierra Club
v. Envtl. Prot. Agengy292 F.3d 895, 899 (D.C. Cir. 2002) (noting that at the summary judgment
stage, the plaintiff must demdrete a “substantial probability” that it has suffered injury in

fact); see also S. Coast Air Quality Mgrbtist. v. Envtl. Prot. Agen¢y#72 F.3d 882, 895 (D.C.
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Cir. 2006) (concluding that theghtiff had demonstrated a stistial probability of injury
because it was “inconceivable that EPA’s compnshe reworking of ar\ct that specifically
controls the requirements for indual pollution would fail to aféct the requirements of even a
single NPRA member”ynodified on other ground489 F.3d 1245 (D.C. cir. 2007). The
plaintiff has offered evidence that if HHSchealculated the cap figure using a proportional
allocation, as specified in the Mieare statute, rather thapmying the methodology set forth in
the challenged regulation, the plaintiff's cap liability would have been reduced by over $300,000.
SeePl.’s Mot., Ex. A (“Myers Decl.”) 11 14-17; Ex. | (spreadsheet documenting the plaintiff's
calculation)** These calculations are, of course, hizptital and speculative in nature, as
neither the court nor the parties can predicipiieeise contours of the regulation that will be
fashioned to replace the challedgegulation, should it be set asidel.’s Mot. at 15 n.3; Myers

Decl. 1 15. Nonetheless, given the specifiaitth which the statute outlines the method for

12 The defendant argues that because the Myersabztidn and the spreadsheet containing the

plaintiff's proportional allocation calculation wenet part of the administrative record, the court
should not consider them in assessing the plaintiff's stan@egDef.’s Mot. at 33-34. Indeed,

as previously noted, the defendant has filed aondb strike these materials because they were
not part of the administrative recor8ee generall{pef.’s Mot. to Strike. The Circuit, however,
has clearly stated that when a party’s stantbnghallenge an administrative action is not “self-
evident” from the administrative record, “the petiter must supplement the record to the extent
necessary to explain and substantiate its entitlement to judicial refiegftia Club v. Envtl. Prot.
Agency 292 F.3d 895, 900 (D.C. Cir. 2008ge also Amfac Resorts, LLC v. U.S. Dep't of the
Interior, 282 F.3d 818, 830 (D.C. Cir. 2002) (noting that parties “are not confined to the
administrative record” when demonstrating thgéncy action resulted in injury in factacated

on other grounds sub nom. Nat'l Park Hospitality Ass’n v. Dep't of Inteti88 U.S. 803 (2003).
Given that the plaintiff's Article 11l standing was not a matter before the PRRB, it is appropriate
for the plaintiff to supplement the record héwethe limited purpose of addressing that issue.
See Sierra Club292 F.3d at 900 (stating that “a petitioméhose standing is not [self-evident]
should establish its standing by the submissioits arguments and any affidavits or other
evidence appurtenant thereto at the first appate point in the review proceedingAm.

Hospice, Inc. v. Sebeliu€iv. Action No. 08-1879 (N.D. Ala. Jan. 26, 2010) (Mem. Op.) at 54-55
& n.24 (noting that “it [was] not necessary toe PRRB or HHS to even concern itself with
whether a plaintiff can establish Article 11l standiegen in proceedings before the agency, never
mind in a yet-to-be filed court proceeding” and observing that “adherence to the principle that
judicial review is limited to the administrativeaord does not imply that a district court loses its
ability to take evidence or make deterntioas in limited circumstances as relating to
jurisdictional facts”). Accordingly, the cdudenies the defendant’s motion to strike these
materials insofar as the materials have been sulthtitdemonstrate the plaintiff's standing.
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determining “number of beneficiaries,” and thetfthat the plaintiff's calculation appears to
comply with that methodolog} the court is persuaded thaetplaintiff has demonstrated a
substantial probability that it has suffezbnomic harm through the application of the
challenged regulationSee, e.gHospice of N.M., LLC v. Sebelji891 F. Supp. 2d 1275, 1287-
88 (D.N.M. 2010) (concluding that the plaintiffdhastablished injury in fact by submitting a
declaration and spreadsheet indicating that HHSdvarstated the plaintiff's cap liability).

The remaining elements of standing — tradégland redressaltly — receive scant
attention from the parties anddeed, merit little discussion here. However one conceives of the
injury suffered by the plaintiff, it is fairly &ceable to the government conduct challenged — the
application of the challenged regtibn to assess the plaintifitap liability. And even if the
court cannot directly award damages to the pljmtican direct HHS taalculate and refund to
the plaintiff any amounts overpai&Gee Compassionate Care Hospi2@10 WL 2326216, at *5
(invalidating the reimbursement regulatiardaordering HHS to caldate and refund any
amounts overpaid by the plaintiff hospicsge also Hospice of N.M., LLC v. Sebel@#l F.

Supp. 2d 1275, 1295 (D.N.M. 2010) (concluding that “He$plication of tle allegedly invalid
regulation is an integral part tife injury suffered by Plaintiff,rad if the Court were to find that
the regulation is invalid, this would at least partially redress Plaintiff's injuc§.’};arson v.

Valente 456 U.S. 228, 243 n.15 (1982) (noting thatainilff “need not show that a favorable

decision will relieve higveryinjury” to establish redressability).

13 The defendant offers no specific objection te thethodology employed by the plaintiff to

calculate its estimated cap ovayment, stating only that the calculation is hypothetical and
speculative.See generallfpef.’s Mot.; Def.’s Reply. Furthienore, the defendant fails to explain
why a calculation performed by the PRRB following remand would be any less hypothetical or
speculative than the calculatioffered by the plaintiff, given the absence of a substitute
regulation. SeeDef.’s Mot. at 33.
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Thus, the plaintiff has established that it hasche 11l standing to maintain this action.
Accordingly, the court declines to remand this matter for additional administrative fact-finding
on the plaintiff’'s standing.

2. Remand is Not Needed to Determine Wdther the PRRB Properly Determined
that the Amount in Controversy Was Satisfied

In granting the plaintiff's request for exgliged judicial review of the 2007 repayment
demand, the PRRB determined that “[t{jhe documentation shows that the estimated amount in
controversy exceeds $10,000.” Pl.’s Mot., Ex. Hhe defendant argues that this determination
was based on the plaintiff's erreous representation that the amonmontroversy was the total
amount of the 2007 repayment demand ($398,88@)er than the amount by which the
plaintiff's cap liability for 2007Avould be reduced under a “permissi’ calculation. Def.’s Mot.
at 27. The defendant contends that the cshotild therefore remand the matter so that the
PRRB may determine whether the amount intcmversy truly exceedbe $10,000 threshold by
calculating the extent to which the challenged regulation resulted in an overstatement of the
plaintiff's cap liability for 2007.1d. at 24-28.

The “amount in controversy” requirement f&th § 139500(a)(2) “is nothing more than
a jurisdictional provisino, comparable to the $75,000 amountamtroversy provision applicable
to diversity cases under 28 U.S.C. § 133Rdystate Med. Ctr. v. Leavi®45 F. Supp. 2d 20, 40
n.26 (D.D.C. 2008)amended on other grounds87 F. Supp. 2d 37 (D.D.C. 2008). The Circuit
has made clear, in the comparable context ofrslityejurisdiction, that n@xtensive fact-finding
is necessary to determine ttfa¢ amount in controversy exceeds the jurisdictional threshold.
See Rosenboro v. Kjd94 F.2d 13, 16-17 (D.C. Cir. 1993) (stgtithat dismissal for failure to
satisfy the jurisdictional amount is justified omilyfrom the face of thepleadings, it is apparent,

to a legal certainty, that th@aintiff cannot recover the amot claimed” and that the sum
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claimed by the plaintiff controls so long @ claim is made in good faith (quotiSt Paul
Mercury Indem. Co. v. Red Cab C803 U.S. 283, 288-89 (1938))). To require the PRRB to
gather data and perform a detailed calculatiohefspecific amount in controversy simply to
establish its jurisdiction to hear an appealld represent a signtiant departure from the
established scope of jurisdiatial fact-finding, a departure famich the defendant has offered
no authority. See IHG Healthcare v. Sebeli@910 WL 2380743, at *8 (S.D. Tex. June 13,
2010) (rejecting the defendant’'sjreest for remand and noting th#te court can find no reason,
or authority, for requiring the PRRB to undegakore arduous factAding in evaluating its
jurisdiction than this court does when evaluating its own subject matter jurisdiction”).

The PRRB stated that it reviewed the doeuntation submitted by the plaintiff, which
contained the fiscal year 2007 cagdculation performed by the fiscal intermediary, as well as an
explanation of the plaintiff's clii@nge to that calculation. Pl.Mot., Exs. F, H. Based on that
documentation, the PRRB “estimated” that theoant in controversy exceeded the statutory
threshold. Pl.’s Mot., Ex. H. The defenddid not challenge this determination at the
administrative levéef and offers nothing to call it into question now, beyond its unsubstantiated
assertion that the PRRB uncritically acceptetdttitality of the 2007 repayment demand as the
amount in controversy, an assertion at odds thithPRRB’s statement that the estimated the
amount in controversy exceeded $10,000 based on the documentation submitted by the plaintiff.

SeeDef.’s Mot. at 26-27; Pl.’#ot., Ex. H. Accordingly, thelefendant has not persuaded the

14 Indeed, HHS had the authority to review the PRRB’s determination that it had jurisdiction over

the plaintiff's appeal, but did not exercise that authorBge4?2 C.F.R. § 405.1875(a) (providing
that HHS may review the PRRB’s jurisdictiomer a specific matter upon the PRRB'’s granting
of expedited judicial review).
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court that remand is necessary for additional jurisdictional fact-fifdif®ee IHG Healthcare
2010 WL 2380743, at *8 (noting that “[t|he bapessibility’ that the PRRB may have made a
mistake is no warrant for this court to reveitg decision” that thestatutory threshold was
satisfied).

C. The Court Grants the Plantiff’'s Motion for Partial Summary Judgment and Denies the
Defendant’s Cross-Motion for Summary Judgment

1. The Challenged Regulation Fails the First Prong of th€hevron Analysis

The court turns at last toghmerits of the plaintiff's @im regarding the 2007 repayment
demand. The plaintiff contends that that repayment demand must be set aside because the
regulation on which it was based, 42 C.F.R18.309(b)(1), impermissly conflicts with 42
U.S.C. 8§ 1395f(i)(C)(2), i statutory provision it purports to impleme&eePl.’s Mot. at 5-9,
16-21. The plaintiff argues that whereas the Mawd statute requires HH& allocate the cap
amount across years of service by proportionally adjusting the “number of beneficiaries” in any
given year to reflect hospice semas provided to amdividual in previous and subsequent years,
the regulation provides that ardividual is counted as a bengéiry only in a single year,
depending on when he or she first elects hospice benkfitslhe plaintiff notes that every
court to have addressed the iskas concluded that the regulatisnnvalid because it conflicts
with the statuteld. at 2;see generallyl.’s Notice of Status dkelated Cases. The defendant

maintains that the regulation does not conflighviihe statute and thas promulgation and

» Furthermore, it bears repeating that the court’s role in this matter is limited to resolving a

question of law underlying the action of a fiscal intermedi&@ge42 U.S.C. § 139500(f)(1).

Given the limited scope of the court’s inquirywibuld be incongruous for the court to embark on
an exploration of the factual underpinnings of the PRRB’s jurisdictBae id. Am. Hospice Inc.

v. SebeliusCiv. Action No. 08-1879 (N.D. Ala. Jan. 26, 2010) (Mem. Op.) at 53 (noting that the
court “isnot being asked to review the decision of BHiRRB as the “PRRB made no substantive
decision and took no substantive action at all”).
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application falls within the agency’s considerathigcretion to administer the Medicare program.
Def.’s Mot. at 36-44.

The Supreme Court set forthvao-step approach to deteine whether an agency’s
interpretation of a statute valid under the APAChevron, U.S.A., Inc. v. Natural Res. Def.
Council, Inc, 467 U.S. 837 (1984). This apprbacommonly referred to as th€Hevron
analysis,” requires the court fiost look to “whetherCongress has spoken to the precise question
atissue.”’ld. at 842. If so, the cotiends its inquiry.ld. But, if the statute is ambiguous or
silent, the second step requires tourt to defer to the agency’s position, so long as it is
reasonableld. at 843;Sea-Land Servs., Inc. v. Dep't of Trang®7 F.3d 640, 645 (D.C. Cir.
1998) (holding that ‘Chevron deference comes into play of course, only as a consequence of
statutory ambiguity, and then onfithe reviewing court finds an implicit delegation of authority
to the agency”).

Like every court to have adeksed the issue to date, tbasirt need not advance beyond
the first step of th€hevronanalysis. The Medicare statute plgistates that in determining the
“number of beneficiaries,” the fiscal inteeaiary and HHS are required to count every
individual who receives care that fiscal year, with “such number reduced to reflect the
proportion of hospice care that each such individiad provided in a previous or subsequent
accounting year.” 42 U.S.C. 8 13@K%2)(C). Under the challgged regulation, however, an
individual is counted as a bdiwary only in a single year, depding on when he or she elects
hospice benefits, regardless of whether he or she receives hospice care in multiplSeegas.
C.F.R. § 418.309(b)(1) (providing that the numbEbeneficiaries sl include “[tlhose
Medicare beneficiaries who hamet previously been included the calculation of any hospice

cap and who have filed an election to recéigspice care . . . during the period beginning on
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September 28 (35 days before the beginninp®tap period) and ending on September 27 (35
days before the end of the capipd”)). The regulation is at oddgith the plainanguage of the
statute in that it omits and replaces the propoéi allocation calculatioaexpressly called for in
the statute.Compare42 U.S.C. § 1395f(i)(2)(Oyith 42 C.F.R. § 418.309(b)(1).

Indeed, at the time HHS propmkthe challenged regulatiahacknowledged that it was
not implementing the statute’sgmortional allocation provision:

The statute specifies that the number of Medicare patients used in the calculation

is to be adjusted to reflect the portioncafe provided in a previous or subsequent

reporting year or in another hospice. Whéspect to the adjustment necessary to
account for situations in which a berugdiry’s election overlaps two accounting
periods, we are proposing to count eaeneficiary only in the reporting year in
which the preponderance of the hospice vaneld be expected to be furnished

rather than attempting tgerform a proportional adjustment Although [42

U.S.C. 8§ 1395f(i)(2)(C)] specifies that thep amount is to be adjusted “to reflect

the proportion of hospice care that easinch individual was provided in a

previous or subsequent accounting year . . .”, such an adjustment would be

difficult in that the proportion of the hpge stay occurring in any given year
would not be known until the patient diemt exhausted his or her hospice
benefits. We beliey that the proposedlternativeof counting the beneficiary in

the reporting period where the beneficiarged most of the days of covered

hospice care will achieve the intenttbé statute without being burdensome.

48 Fed. Reg. 38146, 38158 (Aug. 22, 1983) (emphasis added). Thus, the regulation sought to
effectuate the intent of theastite by applying an “alternativeiethodology to the one specified
in the statute See id.

The defendant maintains that its aletime methodology results from a reasonable
interpretation of ambiguities ithe statute and that the regtibn accomplishes the legislative
intent underlying the proportial allocation provisionSeeDef.’s Mot. at 37-42; Def.’s Reply at
1420. Yet, as every court to have addrégkese issues hasrcluded, the plain and

unambiguous language of thatsite clearly establishesveethodology for determining the

“number of beneficiaries,” one that is fundanadigtdifferent from the methodology set forth in
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42 C.F.R. § 418.309(b)(15. See, e.gHospice of N.M.691 F. Supp. 2d at 1292 (holding that
“Congress’ intent when it drigfd 42 U.S.C. 8§ 1395f(i)(2)(C) weclear and unambiguous, and 42
C.F.R. 8 418.309(b)(1) does notngport with that intent”)Lion Health Servs689 F. Supp. 2d

at 856-57 (holding the regulatiamvalid because “Congress wagar in 8 1395f(i)(2)(C) about
how the ‘number of benefici@s’ should be calculated"ompassionate Care Hospjc010

WL 2326216, at *4 (concluding thatcjontrary to th[e] [statute]sclear language, the regulation
makes no attempt to determine an appropriate proportion of the amount of care provided in each
fiscal year; rather, it simplysaigns the entire amount of a biciary’s allocation to a single

year based solely on the date of admissidn’A, Haven Hospice, Inc2009 WL 5868513, at *5
(concluding that the regulation faisder the first step of tHéhevronanalysis because
“Congress unquestionably required that the nuroberedicare beneficiaries be reduced to
reflect ‘the proporton’ (not simplya proportion oran estimate, as Defendant would apparently

have ‘reflect’ mean in this context) of hospice déwa ‘each such individual’ (not individuals in

16 Although the defendant largely replicates argumeaised (and rejected) in other cases, it does

cite decisions from this jurisdiction that, it aegy stand for the proposition that statutory terms
such as “reflect” and “proportion” are ambiguousrte that confer a certain amount of discretion
to the agencySeeDef.’s Mot. at 39-40; Def.’s Reply at 16-17. These cases concerned statutes
that directed the agency to perform a proportiasgustment but did not specify the means for
accomplishing that adjustmerfbee Methodist Hosp. of Sacramento v. Shag8d-.3d 1225,
1229-30 (D.C. Cir. 1994) (noting that a statutory provision requiring the Secretary of Labor to
“adjust the proportion” of hospital costs attriabke to labor costs when calculating certain
payment rates did not specify whether tieer8tary was required to retroactively apply
corrections to erroneous wage da@gpe Cod Hosp. v. Sebeli7 F. Supp. 2d 18, 30 (D.D.C.
2009) (observing that a statute requiring the agém¢sdjust the area wage index . . . ina

manner which assures that the aggregate payments . . . are not greater or less than those which
would have been made in the year if this section did not apply” did not “specifically direct the
[agency] how to accomplish this task”). Thus, themserts concluded that the agency'’s efforts to
implement that proportional adjustment did not fail under the first profipe¥ronbecause
Congress had not spoken to the precise isSee. Methodist Hosi8 F.3d at 1229-3@ape

Cod Hosp. 677 F. Supp. 2d at 30. In this case, by contrast, the challenged regulation does not
clarify an ambiguity in the statute by offering a methodology for performing the proportional
adjustment required by the statute; it simply relieves the agency of the obligation of performing
the adjustment altogether and sets forthlerraative, less burdensome methodology designed to
approximate that statutory adjustmeBeed42 C.F.R. § 418.309(b)(1). Accordingly, the

decisions cited by the defendant are inapposite.
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the aggregate) ‘was provided in a poass or subsequent accounting yearsgg also Tri-County
Hospice, Inc.2010 WL 784836, at *3 (noting that the ques of the regulatin’s invalidity was
“well-trod ground”);IHG Healthcare 2010 WL 2380743, at *11 (obsémg that “[tjo date,
every district court that hasldressed the issue has found the &gpn facially invalid”).

Accordingly, the court concludes that @ZF.R. § 418.309(b)(1) fails the first prong of
the Chevronanalysis and constitutes an abuse of agency discretion. The court, therefore, grants
the plaintiff’'s motion for partial summary judgmeand denies the defendant’s cross-motion for
partial summary judgment.

2. The Relief Requested

The plaintiff requests the following relief: @daration that 42 C.F.R. § 418.309(b)(1) is
unlawful and set aside; a declavatthat the repayment demand issued to the plaintiff for fiscal
year 2007 is unlawful and set aside; an orderireguHHS to return to the plaintiff, with
interest and within one yeai| mmonies the plaintiff has paid towards the fiscal year 2007
demand or credit such payments, with intertes new cap repayment demand for fiscal year
2007; and an order enjoining HHS from prospective use of 42 C.F.R. § 418.309(b)(1) to
calculate the hospice cap liability of thkintiff or any other hospice provid&r.Pl.’s Mot.,
Proposed Order; Pl.’s Reply at 18.

The APA plainly authorizes the courtgoant the declaratory relief sought by the
plaintiff. See5 U.S.C. 8 706(2) (providing that a rewiing court shall Hd unlawful and set
aside agency action, findings and conclusiousd to be arbitrary, cajgious, an abuse of

discretion or otherwise not sccordance with law). Accomdjly, the court declares that 42

1 The plaintiff does not address its request for costs and attorney’sde€ampl. at 18, in its

motion papers.See generall?l.’'s Mot.; Pl.’s Reply. The courtherefore, declines to grant such
relief, but grants the plaintiff leave to makesupplemental application for such reli€ee Lion
Health Servs. v. Sebelid39 F. Supp. 2d 849, 858 (N.D. Tex. 2010).
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C.F.R. § 418.309(b)(1) and thedal year 2007 repayment demasgled to the plaintiff are
unlawful and hereby set aside.

The APA also authorizes the court to enjomawful agency action and direct the agency
to remedy harm resulting from such acti®ee5 U.S.C. § 702 (waiving the government’s
sovereign immunity to suits by individuals suifey a legal wrong because of agency action and
“seeking relief other than money damagekipspice of N.M.691 F. Supp. 2d at 1295
(enjoining the application of the challenged regulation against the plaintiff and remanding the
matter to the agency for a calculation nfy@amounts to be refundeo the plaintiff);accord
Lion Health Servs689 F. Supp. 2d at 858pmpassionate Care Hospjc10 WL 2326216, at
*5. The Supreme Court has, however, cautidhad “injunctive relief should be no more
burdensome to the defendant than necessaryptidercomplete relief to the plaintiffs.”

Califano v. Yamasak#42 U.S. 682, 702 (197%ee also State of Neb. Dep’t of Health &
Human Servs. v. Dep'’t of Health & Human Ser¢85 F.3d 326, 330 (D.C. Cir. 2006) (noting
that injunctive relief “must be narrowly tailed to remedy the specific harm shown” (quoting
Aviation Consumer Action Project v. Washhus85 F.2d 101, 108-09 (D.C. Cir. 1976)));
Meinhold v. U.S. Dep’t of Defensg4 F.3d 1469, 1480 (9th Cir. 1994) (concluding that the
district court erred in enjoining the defendawinfrapplying the invalid regulation to all military
personnel (citingCalifang 442 U.S. at 702)). Accordingly,dltourt prospectively enjoins HHS
from applying the challenged regudat to the plaintiff and remandkis case to the HHS for a
recalculation of the platiif's cap liability for fiscal year 207. The court, however, declines the

plaintiff's request for a neonwide injunction of thehallenged regulation.
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V. CONCLUSION
For the foregoing reasons, the court graimésplaintiff's motion for partial summary
judgment, denies the defendant’s motion for partial remand or, in the alternative, cross-motion
for summary judgment, grants the defendamitgion for partial dismissal and denies the
defendant’s motion to strike. An Order consisteith this Memorandum Opinion is separately

and contemporaneously issuég 20th day of July, 2010.

RICARDO M. URBINA
United States District Judge

27



