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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KELLY WARDELL,

Plaintiff,
V. Civil Action No. 09-02079 (JEB)

HILDA SOLIS, Secretary, United States
Department of Labor,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Kelly Wardell is employetby Defendant, the U.S. Department of Lalas a
GS-12 criminal investigatoin the Office of Labor Racketeering and Fraud Investigations
(OLRFI). Approximatelysix months after returning from maternity leave, Plaintiff was
transferred to a different unit of the OLRF$he claims that Defendant discriminated against her
on the basis ofesc— in particular, by treating new mothers differently than new fathetsoth
in transferring her and in failing to nominate and promote her to a GS-13 positieendBet
has now moved for summary judgment. Because no reasonable jury could find that Dafendant
stated reasons for declining to promote Plaintiff were pretextwalCourt will grant
Defendant’s Motion with respect to the promotion claivs. disputes of material fact preclude
summary judgmendn the transfer claim, however, it will deny Defendant’s Motionhar
issue.
l. Background

Plaintiff was initially hired ly theWashington Regional Office (WRO) of the OLR4d a

GS5 student trainee while she was still in colleg2002, andhewas promoted to a GS-7
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criminal investigator positiofalso referred to as a “special agentpon her graduatioiater that
year Pl's Resp. to Def.’s SUMF, {1 1-2. In March 2005, slas transferred as a &5
criminal investigatoto the Protective Operations Unit (POU), a unit of the OLRFI created after
September 11, 2001, to provide dayday protection to the Secretary ofdaa, on a temporary
detail assignmentld., 1 4 Mot., Exh. 21 (Decl. of Thomas Farreff)4. She was promoted to
the GS11 level a few months later and was officially reassigned to the POU in Og2ler
Pl.’s Resp. to Def.’'s SUMF, { 4.
Dennis Chomicki, the Special Agent in Charge (SAC) of the POU during Plaintiff's
tenure there, promoted Plaintiff to a GS-12 position on August 6, 28Q0d]5. Approximately
ten months later, in June 2007, Plaintiff ask&dC Chomicki when she would be promoted to
the GS13 level, the top rung of the criminal investigator career ladder Y 6-7. Chomicki
advised her that in order to receive a promotion she should continue to work on domestic and
international trips and complete a protection cldds.| &
In November 2007, Plaintiff informed SAC Chomicki that she was pregniént] 9
On or about January 31, 2008, she told SAC Chomicki that, per her doctor’s advice, she would
not be able to wear a weapamsdequipment belt or carry a firearm foethemainder of her
pregnancy.ld., 1 9; Mot., Exh. 8 (Decl. of Dennis Chomicki), { 3. From February 3, 2008,
she began her maternity leave, accordingly, Plaintiff worked “light dutyapessignments.”
Pl.’s Resp. to Def.’s SUMF,  9; Chomicki Decl., {Shetook maternity leave beginning May
11, 2008, and returned to work on August 18, 2008. Pl.’s Resp. to Def.’s SUMF, | 10.
Plaintiff was transferrettom the POWackto the WRO on February 15, 200BI's
Resp. to Def.’s SUMF, | 135hemaintains that she did not seek — indeed, that she opposed —

the transfer. Pl.’'s SUMF,3B; Opp., Exh. 1 (Pl.’s Decl.) at &he alleges her transfer was



discriminatory, pointing in particular to statements made by SAC Chomicki botin amthé¢o

her former supervisor, John Dolce, about the difficulties new mothers face in the 8€8B1.’s
SUMF, 19 2627; Pl.’s Decl. at 6; Opp., Exh. 2 (Aff. of John Dolce), A&sistantinspector
General (AIG) Thomas Farrethe individual ultimately responsible fre transfer, however,
has testified that Plaintifias transferred because she herself request&a@\Viot., Exh. 15

(Aff. of Thomas Farrellat 2 see alsad., Exh. 14 (Farrell Email, October 16, 2008 aintiff

was never nominated for a promotion to @® 13 level position. Pl.’'s Resp. to Def.’s SUMF,
14.

Plaintiff filed an administrative complaint of discrimination with the DOL Civil Rights
Center on April 23, 20091ld., 1 16. That complaint was dismissed following Plaintiff's filing of
the instant suit on November 3, 2004., 1 17. Her Complaint alleges that she was
discriminated against on the basis of her gender both when Defendant did not nomiraatea her f
GS-13 promotiorafter she returned from maternity leawed when Defendantansferred her
from the POU to the WRO. Compl., 11 7.1.1-7.1.2. Defendant has now filed a Motion for
Summary Judgmerit.

. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute

as to any material fact and the vaat is entitled tgudgment as a matter of lawFeD. R.Civ. P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006A.fact is “material” if it is capable of affecting the

substantive outcome of the litigation. Holcomb, 433 F.3d at [888rty Lobby, Inc, 477 U.S. at

248. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi

Y In considering Defendant’s Summary Judgmentidotthe Court has reviewed Defendant’s Motion,
Plaintiff's Opposition, and Defendant’s Reply.



for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, Inc,

477 U.S. at 248; Holcomb, 433 F.3d at 89A&.party asserting that a fact cannot be or is

genuinely disputed must support the assertion by citing to particular pantterials in the
record.” FED. R.Civ. P.56(c)(1)(A).
The party seeking summary judgment “bears the heavy burden of establishihg that t

merits of his case are so clear that expedited action is justifil@kpayers Watchdoq, Inc., v.

Stanley 819 F.2d 294, 297 (D.C. Cir. 1987). When a motion forsary judgment is under
consideration, “the evidence of the non-movant[s] is to be believed, and all jusiifii@oénces

are to be drawn in [hefavor.” Liberty Lobby, Inc, 477 U.S. at 25%ee alsdMastro v.PEPCQ

447 F.3d 843, 850 (D.C. Cir. 200&ka v. Washington Hospital Center, 156 F.3d 1284, 1288

(D.C. Cir. 1998) én banc). On a motion for summary judgment, the Court must “eschew

making credibility determinations or weighing the evidengézekalski v. Petergt75 F.3d 360,

363 (D.C. Cir. 2007).

The nonmoving party’s opposition, however, must consist of more than mere
unsupported allegations or denials and must be supported by affidavits, declarattime, or
competent evidence, setting forth specific facts showing that there is agssue for trial.

FeD. R.Civ. P.56(e);Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmvant

required to provide evidence that would permit a reasonable jury to fitefavor. Laningham

v. United States Navy813 F.2d 1236, 1242 (D.C. Cir. 1987). If the nonmovant’s evidence is

“merely colorable” or “not significantly probative,” summary judgment rohaygranted Liberty
Lobby, Inc, 477 U.S. at 249-50.

1.  Analysis



Title VII makes it unlawful for an employer to “fail or refuse to hiretordischarge any
individual, or otherwis¢o discriminate against any individual with respedtier]
compensation, terms, conditions, or privileges of employment, because of such indivaheg!'
color, religion, sex, or national origin42 U.S.C. § 20008¢a) “This statutory text establishes
two elements for an employment discrimination case: (i) the plaintiff sufferedvansa
employment action (ii) becauséthe employee's race, color, religion sex or national origin . . .

" Brady v. Officeof Sergeant at Arm$20 F.3d 490, 493 (D.C. Cir. 2008]W]here the

plaintiff lacks direct evidence of discrimination,” courts have traditiorfallpwed the three-

step “burden-shifting approach” set forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792

(1973), to determine whethtre second element has been satisfiédappeHJohnson v.

Powell 440 F.3d 484, 487 (D.C. Cir. 2004j."an employer has asserted a legitimate,-non
discriminatory reason” for its employment decision, howewer Circut has eschewed focusing

on the_McDonnell Douglagrima facie case inquiry in favor of a mostreamlined pproach:

[l]n considering an employer's motion for summary judgment or
judgment as a matter of law in those circumstances, the district
court must resolve one central question: Has the employee
produced sufficient evidence for a reasonable jury to find that the
employer's asserted non-discriminatory reason was not the actual
reason and that the employer intentionally discriminated against
the employe®n the basis of race, color, religion, sex, or national
origin?

Brady, 520 F.3d at 494.

With regard to both of the alleged incidents of discrimination, therefore cine @ust
first determine whether Plaintiff suffered an adverse employment actiecauBe Defendant has
proffered nondiscriminatory explanations for both of its employment decisions, thiewdlbur

then followBradyand its progenin determiningwhether Plaintiff has produced sufficient



evidence for a reasonable jury to find that Defettdaasserted reason was pretextual and that
Defendant in fact discriminatejainst her

A. Failure to Promote

It is undisputed that Defendant’s failure to prom@la&intiff constitutes an adverse

employment actionSee, e.g.Stella v. Mineta284 F.3d 135, 146 (D.C. Cir. 2002) (“no question

that failure to promote is an ‘adverse action™). Defendant, however, has offiagitiraate,
nondiscriminatory reason for declining to promote Plaintiff to a GS-13 posititennt# did
not demonstrate that she could perform successfully at the GS-13 level.” Blgtitatgid.,
Exh. 18 (Def.’'s Resp. to Pl.’s First Disc. Requests) at1)0-More specifically, “Plaintiff
needed more experience doing advance work for events that had complicated lagéstic
security issues. She also needed formal protective operations trainingld. (iriternal citation
omitted). SAC Chomicki, furthermore, has testified tlaintiff lacked “comprehensive
knowledge of protection” and that he believed further experience and training would hade helpe
herobtain this knowledgeSeeOpp., Exh. 6 (Dep. of Dennis Chomicki) at 12.

The only remaining question, thenwhether Plaintifihas “produced sufficient evidence
for a reasonable jury to find [this] reason was netabtual reason and that the employer

intentionally discriminated against the plaintifiAdeyemiv. District of Columbia525 F.3d

1222, 1226 (D.C. Cir. 200&giting Brady, 520 F.3d at 493-95)Two preliminary issues are
worthy of note here. First, &htiff was never competing against colleagues for a specific
promotion; instead, investigators were promaedording tovhatever timetabléheymerited.
SeeOpp. at 11.SecondPlaintiff is not challenging Defendant’s failure to promote her at any
time prior to her return from maternity leaveRlaintiff is claiming discrimination based on

gender due to her being the mother of a newborn (as compared to the treatment tiferew fa



who were special agents), not generally on the basis of gender. Plambifiigntending that
Mr. Chomicki treated her unfavorably prior to her return from maternity.” Re'sp. to Def.’s
SUMF { 15 see als®pp. at 3.The scope of the failur®-promote claim, therefore, is quite
limited: Plaintiff must provide evidee sufficient for a reasonable jury to find that Defendant’s

failure to nominate her for a promotion during the six-month window between her return fr

maternity leave and her transfer to the WRO was discriminatory.

Plaintiff has not made such a showirfghe relies primarily on the testimony of her
former supervisor, John Dolce, about her strong performandeallenge the veracity of SAC
Chomicki’s explanation. Dolce’s testimony, however, merely confimat is not in dispute:
Plaintiff “was right m line to be promoted.” Dolce Aff, { 1@homicki’s testimony is
consistent with Dolce’s in this respect; indeed, Chomicki suggest®laintiff mayin fact have
been promoted had she remained in the POU and taken the next available trainingrsésion i
Spring of 2009.SeeChomicki Dep. at 19-20.

Plaintiff also points to her performance appraisals in attempting to demonsttate tha
Defendant’s nondiscriminatory explanation was pretext8akOpp. at 8-9. While these
appraisals certainly demorate that Plaintiff was performing satisfactorily, they do not establish
that she was so well qualified for a promotion as to raise an inference of distiam On
SAC Chomicki's 2008 GS-12 written evaluation, as Plaintiff emphasizes, her panfoermwa
rated “Exceeds” for three elements, “Meets” for five elements, and “Needsvienpent”or
“Fails” for none. SeeOpp. at 8; Reply at 7; Opp., Exh. 3 (2008 Perf. Eval.). According to the
ratings scale, however, this amounts only to an “Effective” ovextaig— right in the middle
of the fivelevel scale._Se2008 Perf. Eval see alsdreplyat 7. This rating was significantly

lower than the “Outstanding” she received the year in which SAC Chomicki promotidrhe



GS 11 to GS-12.SeeOpp., Exh. 6 (2006 Perf. Eval.). The written evaluations, therefore, are
consistent with the testimony of both Dolce and Chomickrlaintiff's was orntrack for a
promotion, but was notetclearly entitled to oneThe judiciary is simply not a “supg@ersonnel

department that reexamines an entity’s business decisions” in close &&deson v. Gonzales,

496 F.3d 703, 707 (D.C. Cir. 2007) (quoting Holcomb, 433 &t&897) (internal quotation
marks omitted).

Next, Plaintiff argues that SAC Chomicki’s reliance onttiaging course she had not
completed as a basis for declining to nominate her for a promotion was pretexntaiggoi
Dolce’s testimony that “this had never been a requirement” for thg33sition. SeeOpp. at
6-8 (quoting Dolce Aff., 1 10). Defendant, however, has provided evidence demonstrating
Dolce was mistaken and that, in fagach individual promoted to the GS-13 level between 2000
and 2010 received comparable trainif8eeDef.’s Resp. to PI.’s FitDisc. Requests at 10, 15-
16.

Acknowledging that “each Agent was nominated on his or her own” such that “the
promotion of one did not preclude others being promoted,” Plaintiff does not devote much of her
argument to comparing her qualifications to those of individuals who received promdiipps
at 11. It is worth noting, however, that each of the male agents Wkoniff identifies in her
Complaint as having been promoted to GS-13 despite heied)into the POU after she was had
earned outstanding performance evaluations, tdieformal protectiv@perations course, and
possessed significant experience at the equivalent of tHES@&Sel or higher in other agencies
prior to coming to the POUSeeReply at 10; Chomicki Degl{ 4; Def.’s Respto Pl.’s First
Disc. Requests dt1-13, 1516. In any event, even if Plaintiff could demonstrate that stse w

more qualified than others who were promoted — which she has not done — that would not be



sufficient. To support an inference of discriminatiafury must be able to find Plaintiff was
“significantly better qualified for the job.’'Holcomh 433 F.3d at 89femphasisdded). Such a
showing has not been made here.

Finally, Plaintiffreference®olce’s testimony that “SAC Chomicki told [him] that it was
going to be harder for the [Plaintiff] to do protective assignments, since steemather”
whereas “he didn’t think that would be a problem” for “the other sipgrent on the detail (a
male).” Dolce Aff, { 7. Tat testimonyhowever, appears to concern the transfer, which is
addressed in Section Ill.B)fra, not the failure to promet SeeéMot., Exh. 27 (ChomickAff.)
at 4 (providing context for this discussion and testifying that conversation tookyabefore
Plaintiff's transfer).

In the final analysisPlaintiff has provided evidence establishing that she was “right on
line to be promoted.” Dolce Aff., § 10. Indeed, this may well have happened had shedemaine
in the POU. She has not provided evidence, however, that her non-promotion during the short
window betveen her returrrdbm maternity leave and her transfer was discriminat@wy.the
contrary, SAC Chomicki's explanation for declining to nominate her for a promotion both is
supported by evidence and has remained consistent prior to and throughout tkes dispu
Defendant’aViotion, therefore, is granted with respect to this claim.

B. Transfer

Plaintiff's second claim fares betteBheargues that Defendant discriminated against her
on the basis of her gender when it transferred her from thelfdGido the WRO In seeking
summary judgment, Defendant first argues that the transfer was not areagiwpteyment
action. To establish an adverse action “in the absence of diminution of pay or benetiiff, pla

must show an action with ‘materially adverse consequences affectingrise tenditions, or



privileges of employment.”Stewart v. Evans, 275 F.3d 1126, 1134 (D.C. Cir. 2002) (quoting

Brown v. Brody, 199 F.3d 446, 457 (D.C. Cir. 1999)).

“[U]nder certain circumstances, a lateral trangfi@yqualify as an adverse action;

whether it does or not is ‘generally a jury question.” Czekalski v. LaHood, 589 F.3d 449, 456

(D.C. Cir. 2009) (quotingCzekalski v. Petergl75 F.3d 360, 364-65 (D.C. Cir. 2007)) (emphasis

in original). If Plaintiff has proffered evidence sufficient for a reasonabletmufind thather
transfer from the POU to the WRO left her with “significantly different oespbilities,” Forkkio

v. Powell 306 F.3d 1127, 1131 (D.C. Cir. 2002) (quotBwgylington Indus., Inc. vEllerth, 524

U.S. 742, 761 (1998)Defendanis notentitled to summary judgmengeeCzekalski v. Peters

475 F.3d at 365 (if reasonable jury could find that transfer left plaintiff with ‘feogunitly
diminished responsibilities, a court may “not take that question away from the jury
Plaintiff has met that burden here. Althodgdr salary was not officiallghanged upon
her transfer, Plaintiff points to financial differences between workingeaPOU and at the
WRO. Sheassertshat employees in the POU have the potential for greater earnings in certain
special pay categories, better chances of being promoted, higher per deer$aas travel,
more flexible scheduling, and greater potential for earning frequent files. r8eeOpp. at 17;
Pl.’s Decl. at 912. More importantly, Plaintiff maintainthat her responsibilities were
significantly altered. “[The difference in the jobs,” she argu@s between that of a ruof-the-
mill criminal investigator and someone who personally protects the life angl shfetmember
of the President’s cabinet.” Opp. at 16 (citing Pl.’s Decl. at 3-13). Defendac¢deshat the
responsibilities of the two units are differeritVhile POU’s main duty is protection of the
Secretary, the regional and field office’s main dstgonducting criminal investigationsot.

at 17. In fact, Defendaadmitsthat “[Plaintiff's] primary duties transitioned back to conducting

10



criminal investigations” when she was transferrigll.at 18. Despitethe fact thaspecial agents
in the WRO *“periodically perform protection duties” as necessary, a reasqugbtould
certainly conclude that Plaintiff held “significantly different respoitisiés” posttransfer.
Forkkio, 306 F.3d at 1131 (quoting Burlington, 524 U.S. at 76Bfendantaccordingly has
not shown that Plaintiff's transfer, as a matter of law, was not an advepseyerant action.

Defendanneverthelesmaintains it is still entitled to summary judgment because it has
offered a legitimatenondiscriminatory reason for &htiff's transfer which she cannot
overcome. Defendant argues atmbth AIG Farrelland SAC Chomickiestified thathe
legitimate reason for her transfer was that she herself requesBskReplyat 15; Mot. at 6;
Farrell Email; Farrell Aff. at 3Chomicki Aff. at 45. Plaintiff, however, insists she merely
“inquired about where she might transfer in response to hearing that the Aggimt®enmoved
around if the incoming Secretary of Labor did not want as much protection as thegexsti
had” and that Farrell ost have been “confused.” Opp. at P®’'s Decl. a6. Dolces testimony
that Plaintiff told him that she had not requested a transfer, moresoypg@orts Plaintiff's
account SeeDolceAff., § 8 This factual dispute isaterial if, as Farrell testified, Plaintiff
requested a transfand was transferred pursuant to that reqbestlaim that her transfer was
discriminatory must fail; ifon the other hand@s Plaintiff testified, she did not request the
transfer, Defendant is leftithout a nondiscrimirtary explanation for its action. Summary
judgment is thus impermissible.

Also disputed and similarly material is whether Chomicki teldintiff she was being
transferred becausd# her status as a new mother. Compare ChorAifkiat 46 (“Neither
myself norASAIC Aivazis told the [Plaintiff] that there was a reason, other than her own

request, that she was being transferred.”); Reply at 13 (“The comments alatiff ®laeing a

11



new mother had nothing to do with her reassignmentith Opp., Exh. 12 (Pl.’s Aff.), T 21
(“Dennis Chomicki informed me that | was being transferred due to my f&nily.
Because Plaintiff has provided evidence sufficient for a reasonable jury tbdiniaer
transfer was materially adverse and beeauaterial disputes of fact remain with regard to
Defendant’s nondiscriminatory explanation, the Court will deny Defendant’'®Mwaith
respect to the transfer issue.
V. Conclusion
For the foregoing reasons, the CADRDERS that:
1. Defendant’sMotion for Summary Judgment@GRANTED IN PART and
DENIED IN PART,
2. The Motion isGRANTED as to the failurgéo-promote claim (Compl.
7.1.1);
3. The Motion is DENIED as to the transfer claim (Compl., 1 7, h2d
4. All parties shall appear for a status hearing on November 1, 2011, at 10:00

a.m.

SO ORDERED.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: October 19, 2011
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