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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
ZARMACH OIL SERVICES, INC., )
)

Plaintiff, )

V. Civil Action No. 09-2164 (ESH)

UNITED STATES DEPARTMENT
OF THE TREASURY, OFFICE OF
FOREIGN ASSETS CONTROL,

Defendant.

~—
~— " ~— N N

MEMORANDUM OPINION

Plaintiff Zarmach Oil Services, Inc. (“Zarmdginas sued the United States Department
of the Treasury, Office of Foreign Assé&entrol (“OFAC”), seeking review under the
Administrative Procedures Act (“APA”), 5 B.C. 88 701-706, of OFAC’s denial of a specific
license to release funds blockpursuant to the sanctions regime against the Government of
Sudan. Zarmach argues that OFAC’s denialages the APA because it is arbitrary and
capricious and contrary to law. Defendarsg h@oved to dismiss and for summary judgment.
For the reasons stated herein, @wairt will grant defendant’s motion.

BACKGROUND
STATUTORY FRAMEWORK

In 1977, Congress enacted the International Emergency Economic Powers Act
(“IEEPA™), 50 U.S.C. 88 1701-1706, amenditgg Trading With the Enemy Act of 1917
(“TWEA”) and granting the President the autityto regulate various international economic
transactions during declared warsnational emergencies.pbn presidential declaration of a

national emergency “to deal wiiny unusual and extrabnary threat, which has its source in
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whole or substantial part outside the Unitede&¥ato the national security, foreign policy, or
economy of the United States,” 50 U.S.A®1(a), IEEPA authorizes the President to:
regulate, direct and compel, nulijfvoid, prevent or prohibit, any
acquisition, holding, withholding, astransfer, withdrawal,
transportation . . . of, or dealing, ior exercising any right, power,
or privilege with respect to, dransactions involving, any property
in which any foreign country orrmational thereof has any interest

... with respect to any propersybject to the jurisdiction of the
United States . . . .

Id. 81702(a)(1)(B).

On November 3, 1997, President Clintssued Executive Order No. 13067, which
authorized a series of economic sanctions agdiesGovernment of Sudan pursuant to IEEPA.
Finding that the Government of Sudan’s “tioned support for inteational terrorism; ongoing
efforts to destabilize neighboring governments; and the prevalencenahtmights violations,
including slavery and the deniail religious freedom” constitute*an unusual and extraordinary
threat to the national securigyd foreign policy of the UniteStates,” Exec. Order No. 13067,
62 Fed. Reg. 59989 (Nov. 3, 1997), the President btbtdeproperty and interests in property
of the Government of Sudan treae in the United States [dfjat hereafter come within the
United States.”ld. 8 1. The Executive Order further hatized the Secretary of the Treasury,
“in consultation with the&Secretary of State and, agpropriate, other ageesi . . . to take such
actions, including the promulgation of rules angutations, and to employ all powers granted to
[the President] by IEEPA, as may be necessaparry out the purposes of [the] order,”
including redelegation of any diese functions to other officers and agencies of the United
States Governmentd. 8§ 5.

On October 13, 2006, President Bush issued Executive Order No. 13412, which

maintained the blocking of the Governmentoidan and extended the scope of the blocking to



Sudanese petroleum and pethemical industriesSeeExec. Order No. 13412, 71 Fed. Reg.
61369 (Oct. 13, 2006).
Pursuant to IEEPA and a delegation afhauity by the Secretary of the Treasury,
31 C.F.R. 8 538.802, OFAC has promulgated reguriatto implement Executive Order Nos.
13067 and 13412. OFAC's regulations provide that:
Except as authorized . . . , no prdger interests in property of
the Government of Sudan, that hereafter come within the United

States . . . may be transfatrgaid, exported, withdrawn or
otherwise dealt in.

31 C.F.R. § 538.201(a). The regigas further provide that:
Any transfer . . . which is in viation of any provision of this part
... and involves any propenty interest irproperty blocked
pursuant to 8 538.201 is null and veidd shall not be the basis for
the assertion or recognition afy interest in or right, remedy,

power or privilege with respet such property or property
interests.

31 C.F.R. § 538.202(a). Since 2000, OFAC has defiG@vernment of Sudd to include the
Sudanese Petroleum Corporation (“Sudapet”), based on evidence that Sudapet was owned by the
Government of Sudan’s Ministry of Energy. d@aration of Adam J. Szubin [“Szubin Decl.”]
120.)

OFAC defines the terms “property” andryperty interest” tonclude “any other
property, real, personal, or mixedpnggble or intangible, or interest interests therein, present,
future or contingent.” 31 C.F.R. 8§ 538.310.eTregulations further pride that “the term
interest when used with respect to property (&ag.interest in propertymeans an interest of
any nature whatsoever, direstindirect.” 31 C.F.R. 38.307. The regulations define
“transfer” to mean:

any actual or purported act or teaction . . . whether or not done

or performed within the United Sé, the purpose, intent, or effect
of which is to create, surrendee)ease, convey, transfer, or alter,
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directly or indirectly, any ght, remedy, power, privilege, or
interest with respect to amyoperty and, without limitation upon
the foregoing, shall include timeaking, execution, or delivery of
any assignment, power, conveyance agreement, contract, . . .
[or] sale. ...

31 C.F.R. § 538.313.

Under its sanctions programs, OFAC mlay request, issue a “specific license” to
authorize an otherwise prohilitéransaction or service&see50 U.S.C. app. 8 5; 31 C.F.R. §
501.801. OFAC has interpreted its blocking aut@amder IEEPA and implementing executive
orders as granting it discretionaaythority to issue or withholsuch licenses based on national
security and foreign policy considerations, &AC regulations generally do not compel the
issuance of a specific license omaztain criteria are met. (8zin Decl. § 15.) The Sudanese
Government’s interest in blocked propertgidinguished once the propgtias been transferred
pursuant to an OFAC-licensea@msfer. 31 C.F.R. § 538.403.

. FACTUAL HISTORY

In November 2003, Cliveden Petroleum, Ii€liveden”), a coporation located in
Geneva, Switzerland, negotiated a lease witthaat for oil drilling rights in the Sudan.
(Compl. 1 5.) Pursuant to theake, Cliveden requested thathenk, Banco Atlantico, Gibraltar,
transfer $915,102 via electronic wire to Sudapet’s balk.{(7.) During the transfer, the funds
were unintentionally routed thugh the intermediary bank of Blaof New York Mellon in the
United States. Id. 1 9.) Because the assets were dedtfor Sudapet, an entity defined by
OFAC as part of the Government of SudanAGmlocked the transfer and froze the assets.

A month later, on December 2, 2003, Clivedetemd into an agreement to “irrevocably

and unconditionally assign to Zarmach all ofrights and benefits attached to the pending



blocked funds and to the related claim agathe US Office of Foreign Asset Contrdl.{ld. {
17;1d. Ex. 3.) Despite this purported transferights, on January 12004, Banco Atlantico, on
behalf of Cliveden (which presumably no longed laay interest in the fuls), applied to OFAC
for a license to allow the funds to be releaséd. Y(13.) OFAC denied this request, explaining
that “the blocked funds transfer in questiowolves an interest ad Sanctions Target;
specifically, pursuant to Sudanese SanctiorguR¢ions, 31 C.F.R. Part 538" and that the
release of the blocked ass&t®uld be inconsistent with).S. sanctions policy.”ld. Ex. 2.)

Subsequently, Cliveden wired a sepapgment of $915,102 to Sudapet in order to
satisfy its obligations undéine lease transactionld(J 16.)

On August 14, 2009, Zarmach submitted an Application for the Release of Blocked
Funds, seeking reconsideration@¥AC’s previous denial of specific license regarding this
transaction. I¢l.  18; Administrative Record ["AR"at 000007-19.) On September 2, 2009,
OFAC denied Zarmach’s request. (Compl. Ex.@FAC explained that it “licenses the release
of blocked funds only under limited and compmlicircumstances consistent with the national
security and foreign policy intests of the United States” and s@that while it had reviewed
the information submitted by Zarmach, OFAGIHdetermined once again that licensing the
release of the blocked fund®uld be inconsistent with OFAC policy,” as the transfer in
guestion involved “an interest afsanctions targespecifically,Sudanese Petroleum

Corporation.” (Id.)

! This transfer appears to have occurred pursuant to a corporate restructuring by Cliveden, which
currently no longer exist@s a corporate entity and whose former Chairman is now the Chairman
of Zarmach. (Plaintiff's Rgmnse to Defendant’s Motion ismiss and Motion for Summary
Judgment [“Pl.’s Opp.”] Ex. A.)



Zarmach initiated the present action on Naber 17, 2009, claiming that OFAC'’s denial
of a license violates the APA and the Trads Clause of the Fifth Amendment to the
Constitution.

ANALYSIS
STANDARD OF REVIEW

When a district court reviews agency actionemitie APA, as is the case here, the court
may “reverse the agency action only if it is ‘imdry, capricious, ankause of discretion, or
otherwise not in acedance with law.” United Techs. Corp. v. U.S. Dep’t of Deferd@l F.3d
557,562 (D.C. Cir. 2010) (quoting 5 U.S.C. 8§ 706(2)(A)). “This ‘standard is narrow and a court
is not to substitute its judgment for that of thgency. Nevertheless, the agency must examine
the relevant data and articidad satisfactory explanation fitg action[,] including a rational
connection between the fadtaind and the choice made.ld. (QquotingMotor Vehicle Mfrs.

Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins, @63 U.S. 29, 43 (1983)). In applying this
standard, the Court does nwtdertake its own fact-findingdoly Land Found. For Relief and
Dev. v. Ashcroft (“Holy Land 1”)219 F. Supp. 2d 57, 67 (D.D.C. 200&ff,d, 333 F.3d 156
(D.C. Cir. 2003), but rather must base its reva@wthe “administrative mord that was before
the [agency] that the tin&] made [its] decision? Citizens to Preserve Overton Park, Inc. v.
Volpe 401 U.S. 402, 415 (1971). Summandgment is an appropriapgocedure for resolving a
challenge to a federal agency’s administeadecision when review is based upon the
administrative record, even though the Court doeemputioy the standard of review set forth in
Rule 56 of the Federal Rules of Civil Procedurechards v. I.N.SF.2d 1173, 1177 & n.28

(D.C. Cir. 1977)Fund for Animals v. Babbite03 F. Supp. 96, 105 (D.D.C. 1995).

2 zarmach therefore cannot create a materiakisédiact at this stagof the proceedings by
offering new “factual” information (i.e., thdfadavit by the Chairman of both Cliveden and
Zarmach) that had not been previously submitted to OF3&2 alsanfra note 6.
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An agency’s decision need not be “a modehmmdlytic precision to survive a challenge,”
and “[a] reviewing court will ‘uphlal a decision of less than idedarity if the agency’s path
may reasonably be discernedDickson v. Sec’y of Dgf68 F.3d 1396, 1404 (D.C. Cir. 1995)
(quotingBowman Transp., Inc. v. ArkaasBest Motor Freight Sys119 U.S. 281, 286 (1974)).
“The court, therefore, must belalto conclude that the agenexamine[d] the relevant data and
articulate[d] a satisfactory explanation foratstion including a ration@onnection between the
facts found and the choice madeKtreis v. Sec'’y of the Air Forcd06 F.3d 684, 686 (D.C. Cir.
2005) (quotingMotor Vehicle Mfrs. Asssm63 U.S. at 43). Accordinglgourts “‘do not defer to
the agency's conclusory or unsupported suppositiodsjted Techs 601 F.3d at 562 (quoting
McDonnell Douglas Corp. v. U.S. Dep't of the Air Far8&5 F.3d 1182, 1187 (D.C. Cir.
2004)), and counsel’'s “post hodimmalizations” cannot substitufer an agency's failure to
articulate a valid rationale in the first instan&d.Rio Santa Cruz Neighborhood Health Ctr.,
Inc. v. U.S. Dep’t of Health & Human Serv396 F.3d 1265, 1276 (D.C. Cir. 2005&e
Burlington Truck Lines v. United Staj&&¥1 U.S. 156, 169 (1962). Such agency litigating
positions “are not entitled to deference because they do not necessarily reflect the views of the
agency, but rather may have been developstijavithout adequateonsideration of opposing
positions pursuant to the agency's normal deliberative procBsslic Citizen, Inc. v. Leni27
F. Supp. 2d 1, 10 (D.D.C. 2000).

Furthermore, courts owe a substantial measfifdeference to the political branches in
matters of foreign policy,” includingases involving blocking order&kegan v. Wald468 U.S.
222, 242 (1984) (“Matters relatingp‘the conduct of foreign relatis . . . are so exclusively
entrusted to the political branchesgovernment as to be largegimmune from judicial inquiry

or interference.” (quotinddarisiades v. Shaughnes842 U.S. 580, 589 (1952)p¢ccord Holy



Land |, 219 F. Supp. 2d at 84 (“Blocking orders areimportant component of U.S. foreign
policy, and the President’s choice of this tool to combat terrorism is entitled to particular
deference.”).
I. LEGAL ANALYSIS

Plaintiff's principal claim is that OFAC'’s fasal to grant it a specific license amounts to
a violation of 5 U.S.C. 8§ 706(2)§XC) of the APA. (Compl. 1%2-54; Pl.’s Opp. at 5.) Under
these provisions, this Court may vacate a decision by an agency if the decision is:

(A) arbitrary, capricious, an albaisf discretion, or otherwise not
in accordance with law;

(B) contrary to constitutional righpower, privilege, or immunity;
[or]

(C) in excess of statutory juristion, authority, olimitations, or
short of statutory right . . . .

5 U.S.C. 8§ 706(2)(A)-(C). The plaintiff claims that OFAC’s actions should be vacated under
each of the above provisions. (Pl.’s Oppl&t22.) The Court will address easdriatim

A.  Statutory Authority *

Zarmach claims that OFAC’s decisiongmtaintain the blocking were in excess of

OFAC'’s statutory authority, arguing its license application toFAC that the Government of

% In addition to claiming that the OFAC'’s actiovislate various condtitional provisions, and
thus should be vacated pursuant to the AfRA plaintiff’s complaint and its opposition
independently allege various ctititional violations. (Complf{ 55-61; PIl.’s Opp. at 19-22.)
However, the claims are identical. Because@ourt finds that the OFAC’s actions do not
violate the Constitution, and thus should not Beated under the APA, the constitutional claims
necessarily must fail as well.

* The “standing” arguments raised by defendimnnot require extended analysis, as they are
almost entirely premised on the validity of OFA®locking order, thereby implicating the
precise merits-based question associated watimiff’s claims. “[T]hough the trial court may
rule on disputed jurisdictional facts at any time, if they are inextricably intertwined with the
merits of the case it should usually defer itssgictional decision untihe merits are heard.”
Herbert v. Nat'l Acad. of Scienge®74 F.2d 192, 198 (D.C. Cir. 1992).



Sudan has “no ownership interest” in the blockedls because the funds never actually reached
Sudapet’s possession, and because Cliveden subsequently satisfied its obligation to Sudapet
through a separate transaction. (AR-000007.)

IEEPA provides the President with broadhreuity to block “property in which any
foreign country or a national thereof kasy interest. 50 U.S.C. § 1702(a)(1)(B) (emphasis
added). A sanctions target need not have altlegaforceable ownership interest” in assets in
order to subject them to blockingHoly Land Found. for Relief & Dev. v. Ashcroft (“Holy Land
11", 333 F.3d 156, 162-63 (D.C. Cir. 2003) (uphotdOFAC'’s broad definition of “property
interest”).

Congress has authorized the Executive Braaatefine the statutory terms of IEEPA,
including the scope of the terfany interest,” 50 U.S.C. § 1704, and because OFAC is charged
with administering the provisions of Execwi®rder No. 13067 and has the authority to
promulgate regulations to effectaats provisions, the agencysoad definitions carry the force
of law. See31 C.F.R. 8 538.80Z onsarc Corp. v. U.S. Treasury Dep’t, Office of Foreign
Assets Contrgl71 F.3d 909, 914-15 (D.C. Cir. 1995) (OFAC is entitle@hevrondeference in
its interpretations of IEEPA, and its interptéia of its own regulations “receives an even
greater degree of deference than@hevronstandard, and mustguail unless plainly

inconsistent with the regulation”) (citation omitte@pnsarc Corp. v. Iraqi Ministry27 F.3d

> Zarmach'’s repeated reliance on Buxlitigation, a judgment actiopursuant to the Terrorism
Risk Insurance Act of 2002, Pub. L. 107-29VRIA"), is therefore inapposite SeeRux v. ABN-
Amro Bank N.V.No. 08-cv-6588, 2009 U.S. Dist. LEX#2847 (S.D.N.Y. April 14, 2009)).
While TRIA authorizes the attachmieof certain blocked assetswhich a terrorist party has an
actual ownership interest (“blockessets of that terrorist party,” TRIA § 201(a)), the Sudanese
sanctions regime under IEEPA hatizes blocking assets in whithe Government of Sudan has
anyinterest, even if it falls short of a legally enforceable ownership interest.
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695, 701 (D.C. Cir. 1994) (The Treasury Deparitfenay choose and apply its own definition
of property interests, subjectdeferential judicial review.”).

Pursuant to this authority, OFAC defines term “property intes” broadly to include
“any . .. property, real, personal, mixed, tangible or tangible, or interest or interests therein,
present, future or contingent.” 31 C.F.R. § 538.3%@e also idg 538.307 (defining “interest,”
used with respect to property, ‘@ interest of any nature wisaever, direct or indirect”).
Consequently, OFAC’s blocking of Cliveden’atisfer was within thecope of its statutory
authority, even if Sudapet’s imtst in the assets took the foohan “indirect future or
contingent interest.” (Dehdant’s Motion to Dismissna Motion for Sumrary Judgment
[‘Def.’s Mot.”] at 16.).

Zarmach argues, however, that the second payment from Cliveden to Sudapet
consummating their lease deal extinguished wleaitproperty interest Sudapet may have once
had in the blocked assets, deprgyOFAC of the statary authority to continue blocking them.
OFAC regulations, however,@ride only one method by which the Sudanese Government’s
interest in the funds nyebe extinguished: a lid license from OFACsee31 C.F.R. §

538.403(a), and contain no provisioy which the efforts of a sanctions target and a company it
wishes to do business with can, on tloein, “un-block” assets frozen by OFAC.

Furthermore, the exercise of OFAC blockinghauity over the assets is not, as Zarmach
claims, an exercise in “extraterritorial juristion.” (Pl.’s Opp. at 13.) The regulations
explicitly prohibit the transfeof any “property or interests jproperty of the Government of
Sudan, that are in the United Statbsit hereafter come within the United States, or that are or
hereafter come within the possession or mmf U.S. persons, oluding their overseas

branches.” 31 C.F.R. § 538.201(a) (emphasis addéed) undisputedboth that the blocked
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funds came within U.S. jurisdiction during the cseiof the original transfer (Compl. 1 9), and
are currently held by thBank of New York Mellon,i¢l. § 32). Once blocked, the assets cannot
be transferred except pursiido an OFAC licenseSee31 C.F.R. 8§ 501.801, 538.201,
538.202, 538.403. This result is not altered by the fact that a fordignhers an interest in the
blocked funds, or that one such foreign entitypputs to transfer the funds to another foreign
entity, as “to have enforceable rights in the BdiBtates, [the assignealist find authority for

the assignment somewhere in United States ladavana Club Holding, S.A. v. Galleon S.A.
203 F.3d 116, 122 (2d Cir. 2000) (Under the Cubasets Control Regulations, blocked assets
cannot be transferred withoatithorization from OFAC.).

The Court also notes the consi#t refrain by Zarmach th&@FAC’s continued refusal to
issue it a license fails to advance the polieied goals of the United &es’ sanctions program
against Sudan.Sge, e.g. AR-000007 (“The funds no longer serve any U.S. policy purpose, as
neither Sudan nor [Sudapet] assert any owngiiskerest in the fundy; Compl. § 48 (“The
present circumstances offer no incentive or impé&bu Sudan, or any of its decision makers to
change its behavior, because it has absolateinterest in the frozen funds belonging to
Zarmach.”);id. 1 49 (“Punishing and withholding the funds. fulfills none of the purposes of
the Sudanese Sanctions.”); Pl.’s Opp. at 5 (“Nothing in [the designation of Sudapet as a blocked
entity] was intended to punish foreign businessraping outside of the United States from doing
business with Sudan.”).) This poliaggument, however, has no legal merit.

Zarmach may indeed believe that OFAC’$igoof refusing to unblock transfers made
through U.S. banks between foreign companiessandtions targets is ameffective strategy
for exerting pressure on foreign governmemsit as OFAC has asserted, such a policy

discourages companies worldwide from doingibass with the sanctions target and places
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companies at risk for having their assets frogieould they inadvertentlye routed through the
United States, increasing tranBan costs on such businessad forcing sanctions targets to

pay higher prices for goods and serviceseeDef.’s Mot. Ex. A, Declaration of Adam J. Szubin
(Mar. 10, 2010) 1 11.) If companies knew thewuld recover blocked assets simply by re-paying
the sanctions target by other means, OFAGskhg authority would be severely diminished,
thereby reducing the President’s leveragdealing with sanctions targetdd.(1{ 11-12.) In

any event, this Court declinesddjudicate such matters of $&égy and tactics relating to the
conduct of foreign policy, which “are so exclusively entrusted to the political branches of
government as to be largely immune frjpdicial inquiryor interference.”"Regan 468 U.S. at
242.

B. Arbitrary and Capricious

Zarmach argues that OFAC’s decision toyla license was arbitrary and capricious
because (1) the basis for this decision caneedanably be discerned and (2) OFAC has treated
it differently than a similarly situated gg—namely, the Government of Ethiopidd.(at 16-

19.)

1. Basis for OFAC'’s Decision

The basis in the administrative record forAlFs decision to deny apecific license is
clear. Both Cliveden’s original appliban for a license and Zarmach’s request for
reconsideration of OFAC’s initi@enial stated that Sudapetsvhe intended beneficiary of the
original transfer. (AR-000004, AR-000005, AR0010.) Sudapet had previously been
designated by OFAC as part of the Governmei@uafan. The administragwecord is clear that
because the transfer involved “@erest of a sanctions targehe funds were subject to
blocking and a specific license would be incotesis “with the national security and foreign

policy interests of the UniteBtates.” (AR-000001; AR-000006T)he fact that OFAC reached
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this decision despite Zarmach’s arguniat neither Sudan nor Sudapet had awrership
interest in the funds” (AR-0000@@mphasis added)) does not mean that OFAC’s path cannot
“reasonably be discerned Dickson 68 F.3d at 1409.

2. OFAC Action Involving Government of Ethiopia

Zarmach challenges OFAC’s decision as ingiest with its treatrant of blocked funds
destined for Sudan from the Gomeent of Ethiopiaarguing that because OFAC “consider[ed]
a release” of Ethiopia’s blocked assets, “it wouldabsurd not to draw the same conclusion in a
scenario which mirrors the same facts.” (Pl.’s Opp. at 17-18.)

While an agency “must treat similar cagesa similar manner uaks it can provide a
legitimate reason for failing to do sdiidep. Petroleum Ass’n of Am. v. Bah®2 F.3d 1248,
1258 (D.C. Cir. 1996), this Court is mindful tigd] review of a de@ion made by OFAC is
‘extremely deferential’ because OFAC opesdia an area at the tersection of national
security, foreign policy, and administrative lawgEmpresa Cubana Exportadora de Alimentos y
Productos Varios v. United States Dep’t of Treas666 F. Supp. 2d 59, 68 (D.D.C. 2009)
(quotinglslamic Am. Relief Agency v. Gonzalkg7 F.3d 728, 734 (D.C. Cir. 2007)).

Here, OFAC has proffered sufficient lagiate reasons for treating these cases
differently. As an initial matter, it bears noting that while OFAC “considered” issuing a license
for the release of Ethiopia’s blocked assetseiuter actually did so. (Pl.’'s Opp. at 18;
Defendant’'s Reply [“Def.’s Rept] at 10.) Furthermore, OFAC was faced with a specific

request from a foreign country (as opposed pivate business), and “based on strong foreign

® Zarmach’s assertions in both @®mplaint and in a sworn decition by its own chairman that
“Sudan has no interest in the blodkeinds” does not alter this analys Even if the Court were
required to credit such allegations—which ih&, as they represtlegal conclusions—the
issue before the Court is based on the rebefdre OFAC at the time of its decisi@itizens to
Preserve Overton Park, In&201 U.S. at 415, and whether the agency can demonstrate a
“rational connection between tifects found and the choice madKyeis, 406 F.3d at 686.
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policy guidance from the State Department andwa consideration of the national security and
foreign policy interests involved,” OFAC considdrthe possibility ofssuing a license. (AR-
000153-54) Such foreign policy considerationscaved substantial deference by this Court,
Regan 468 U.S. at 242, and certainly constitutegitimate reasons” for reaching a different
outcome. Zarmach has therefore not mabutslen of establishing that OFAC’s differing
treatment of its assets and those of the Goxent of Ethiopia was arbitrary and capricious.

C. Constitutional Claims
1. Takings Clause of the Fifth Amendment

Zarmach alleges that OFAC'’s refusal to graatlicense violates ¢hTakings Clause of
the Fifth Amendment. (Compl. § 53, 55-61.) Unthee Fifth Amendment, no “private property
[shall] be taken for public use, without just cangation.” U.S. Const. amend. V. This claim
must be dismissed.

As an initial matter, the Coukdcks subject matter jurisdiction over this claim, which is
properly brought before the United States Coufederal Claims pursuant to the Tucker Act,
28 U.S.C. § 1491(a)(1)Dames & Moore v. Regad53 U.S. 654, 688-89 (1981) (noting that
Court of Federal Claims is the proper forumdtims alleging an unconstitutional taking).
Moreover, it is no answer for plaintiff to argtheat it seeks not compensation but a judgment
setting aside OFAC's decisioiiry. Labor Executives’ Ass’'n v. United Sta@&&7 F.2d 806, 816
(D.C. Cir. 1993) (“The Taking Clause does paothibit the government from taking private
property. The Clause requires only thatgbgernment accomplish the taking in a particular
way, namely, by paying for the property.I3lamic American Relief Agency v. Unidentified FBI
Agents 394 F. Supp. 2d 34, 51 (D.D.C. 2005) (finding Gafi-ederal Claims is proper forum
for takings claim in suit chiEnging IEEPA blocking under APAff'd in part sub nomislamic

Am. Relief Agency v. Gonzald§7 F.3d 728 (D.C. Cir. 2007).
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But even if this Court had jurisdiction ovelaintiff's Takings Clause claim, which it
does not, the claim fails as a matter of laws iell-established that the blocking of assets
pursuant to an executive ordemot a taking within the meaning of the Fifth Amendment.
Islamic American Relief AgengyUnidentified FBI Agenis394 F. Supp. 2d at S5Holy Land |
219 F. Supp. 2d at 78 (citing multiple cases ferghoposition that the dtking of assets does
not “as a matter of law, constitute takings within the meaning of the Fifth Amendment”).
Accordingly, plaintiff's Fifth Amendment claim will be dismissed.

2. Fourth Amendment

Zarmach further claims that OFAC’s “contied blocking” of the funds constitutes an
unreasonable seizure contrary to the Fourth Amendnigns claim, too, must fail. As an initial
matter, such a claim, having been raised ferfitst time in plaintiff’'s opposition, is not properly
before the CourtSee Sharp v. Rosa Mexicad®6 F. Supp. 2d 93, 97 n.3 (D.D.C. 2000)
(“[P]laintiff may not, through summary judgment briefs, raise the new claims . . . because
plaintiff did not raise them ihis complaint, and did not file an amended complainRgMC,

Inc. v. Convera Corp479 F. Supp. 2d 68, 84 (D.D.C. 2007) €rtjng plaintiff's attempts to
broaden claims and thereby amend its compla opposition to defendant's motion for
summary judgment).

Even if the Court were to read Zarmach'gwa assertion that “OFAC’s refusal to grant a
license . . . is contrary to constitutional rights afforded to Zarmach” (Compl. 1 53), as somehow
containing the requisite spificity necessary tosaert a Fourth Amendment violation, this claim
would fail. As the Court itdoly Land Inoted, “the Governmentahly had the authority to
issue the blocking order pursuant to the IBEd the executive orders and the Court has
determined that its actions wevet arbitrary and caprious. Further, the casaw is clear that a

blocking of this nature does not constitute a seizuroly Land | 219 F. Supp. 2d at 78-79
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(citing Tran Qui Than v. Rega®58 F.2d 1296, 1301 (9th Cir. 198D)C. Precision Inc. v.
United States73 F. Supp. 2d 338, 343 n.1. (S.D.N.Y. 19€9n v. United State820 F. Supp.
106, 109 (S.D.N.Y. 1993))slamic American Relief Agency v. Unidentified FBI Agesg F.
Supp. 2d 34 at 48 (“[T]his Court agrees that thé OB blocking of the [plaintiff's] assets does
not create a cognizable claim under the FoArttendment.”). The Court therefore rejects
plaintiff's belated attempt to assert a Fourth Amendment claim.

CONCLUSION

For the foregoing reasons, the Court grants defendant’s motion for summary judgment.

A separate order accompanies this Memorandum Opinion.

Is]
ELLEN SEGAL HUVELLE
United States District Judge

Date: November 16, 2010
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