RUDO v. GEREN

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BABUTO M. RUDQ,

Plaintiff, : Civil Action No.: 09-02172RMU)
V. : Re Document Nos.: 9, 13
PETE GEREN

Secretary othe Army,

Defendant.

MEMORA NDUM OPINION

DENYING IN PART AND HOLDING IN ABEYANCE IN PART THE DEFENDANT’SMOTION FOR
SUMMARY JUDGMENT ; GRANTING IN PART AND HOLDING IN ABEYANCE IN PART THE
PLAINTIFF 'SCROSSMOTION FOR SUMMARY JUDGMENT

I. INTRODUCTION

This matter comes before theucbon the parties’ cross-motions for summary judgment.
The plaintiff, a former servieceembey seeks judicial revieursuant tahe Administrative
Procedure Act (“APA”), 5 U.S.C. 88 7@t seq, of the decision by tharmy Board for
Correction of Miitary Records (“ABCMR”)regarding the characterization of his discharge from
the Army in 1968 as based on unsuitability groun@ise defendant arguésat there is sufficient
evidence in the record to support the ABCMR’s hajdiBecause the ABCMR'’s decisiahd
not addresthe plaintiff'sdue processlaim,the court grants in patthe plaintiff’s crossmotion
for summary judgment and remarttiat claimto the ABCMR. Further, because adjudication
concerning the plaintiff's other claims is more approplyateserved until after the ABCMR has
decided the plaintiff’'s due process claim, the court holds in abeyance its rulingathehe

plaintiff's remaining APA claims.
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[I. BACKGROUND
A. Regulatory Framework

Under the Army Regulations in place in 1968, amp soldiercould be discharged upon
a finding that he wa&insuitable” for further military serviceSeeAdmin. R. (“A.R.”) at 66
(Army Regulation (*A.Reg.”) 635-200, 635-212 § 1). A discharge for unsuitability was pfoper
the soldier exhibited any erof the following: (1) Inaptitude, (2) Character and behavioral
disorders, (3) Apathy (lack of appropriate interest), defective attitudesantity to expend
effort constructively, (4) Alcoholism, (5) Enuresis (bedwetting), or (6) blseruality.” A.R. at
67 (A.Reg. 635-212 1 (6)(b)).

Before removing a soldier on “unsuitability” grounds, the Army was requirestablesh
that: (1) the solider was unlikely to develop “sufficiently to participate rithér military training
and/or become a satisfacy soldier” and (2) the soldier met the “retention medical standards” in
place at the timeSeed. at 66 (A.Reg. 635-212 | 3(b)). To satifese requirements, a
soldier’s unit commander was required to refer the soldier ioedical evaluation andq@vide
the medical examiners with “[s]ufficiently detailed information about tasaes for considering
the individual . . . unsuitable” so that they would have a thorough understanding of the
contemplated actionld. at 68 (A.Reg. 635-212 { 8). If theedical examiners determined that
the solider met “retention medical standard®.’that he was medically fit for further military
service, higlischarge for unsuitability would be approved and the soldier would be sent back to
his commanding officer for further processing of his dischalgeat 69 (A.Reg. 635-212 1 9).

If, however, the soldier was determined to be medically unfit for service, thaudjsgrocess

pursuant to “unsuitability” grounds was haltdd. (A.Reg. 635-212 { 9).



Once thesoldier was medically cleared for an unsuitability discharge, the eohimg
officer was required to provide him with the “basis of the contemplated separatids and i
effect.” Id. (A.Reg. 635-212 T 10(a)(1})). The “effect” of a soldier’s separatiorasvgoverned
by the characterization of his servidel.’s CrossMot. for Summ. J. (“Pl.’s Cross-Mot.”), App.
at 13 (A.Reg. 635-200 1 1.8) (Separation as it Affects the Individual). In 1968, a soldier's
service could be characterized as one of five general types of dis¢cmanggsg from the most
satisfactory characterization of service to the least satisfactory: “(1y&ldep(2) General
[ulnder honorable conditions, (3) Undesirable [u]nder conditions other than honorable, (4) Bad
Conduct [u]nder conditions other than honorable, (5) Dishonoralde.App. at 12 (A.Reg.
635-200 1 1.5). An unsuitability separation could be characterized as either an “Honorable or
General discharge,” depending on the soldier’s service record. A.R. at 66 (A.Reg. 635-212
4(b)). Either characterization entitled a soldier tol“fdderal rights and benefits,” although “an
undesirable or bad conduct discharge may or may not deprive the individual of veterafis bene
administered by the Veterans Administration.” $XCrossMot., App. at 13 (A.Reg. 635-200 |
1.8).

The commanding officer overseeing the discharge process was required ungter Ar
regulations to explain to the soldier his rights. A.R. at 69 (A.Reg. 635-212 1 14&)(1)-
These rights included the right of the soldier to present his case before a boamkos,dti
submit statements on his own behalf and to be represented by cddns&lternatively, the
soldier couldwvaive these rights in writingld. A soldier who chose to waive his rightasv
required to submit a signed statement indicating that he had “been advised sigHerldas
contemplated separation and its effect and the rights available to him.CieissMot., App. at

9 (A.Reg. 635-212Waiver Form). This satement, in ra@vant part, read



| understand that | may expect to encounter substantial prejudice in cividan lif

the event a general discharge under honorable conditions is issued to me. |

further understand that as the result of issuance of an undesirable discharge under

conditions other than honorable, | may be ineligible for many or all benefits as a

veteran under both Federal and State laws, and that | may expect to encounter

substantial prejudice in civilian life.
Id. After the soldier had been adequateifiprmed of his rights under the applicable regulations,
and either exercised or waived those rights in a signed statement, he was issaledistfiarge
certificate stating “the specific reason and authority for [his] diselyaeffectively ending his
service in the Army.ld., App. at 10 (A.Reg. 635-212 { 23).

B. Factual Background

The plaintiff served in the Army from September 1966 to November 1968. Compl. 1 1,
2; Def.’s Statement of Material Facts (“Def.’s Statement”) 1 1, 6. The nyapbtitistime was
spent on administrative duty due to medical conditreteted tahis knee and leg bone. Compl.
1 2; Def.’s Statement 4.

During his tenure, the plaintiff received several non-judicial punishments uniige Ar
15 of the Uniform Codef Military Justicé for infractions such as visiting “offmits” bars
while in Vietham, Compl. § 7, smoking marijuardh, and going “absent without leave” or
“AWOL,” id. f 911. In October 1968, as a result of the plaintiff’s multiple reprimands
pursuant to Article 15his commander reduced his rank and recommended that he receive an
administrative discharger “unsuitability” due to apathy pursuant to Army Regulation 635-212.
Id. T 12; A.R. at 65-72.

In October 1968, as a part of his dischargeessing, the plaintiff received a medical

evaluation. A.R. at 100-103. As part of the evaluation, the plaintiff filled out a questionnaire

! A reprimand under Article 15 of the Uniform Code of Military Justicefisran of nonjudicial

military punishment which permits commandgradministratively disipline a servicemember
without a courdmartial. Seel0 U.S.C.A. § 815(a).



which asked whether he suffered frarartain ailments, to which he responded in the affirmative
by checking the bonext to the following conditions: depression, soaking sweats, shortness of
breath and “nervous trouble of any sortd. at 100. Although thevaluatingphysician
determined that the plaintiff was suffering from a “back condition,” he mad#her sigificant
diagnoses or findings regarding any major medical conditionsaandrdingly referred the
plaintiff for a mental health examination to determine whether the plaintiff wdatiy
gualified for service.ld. at 100-103.
A psychiatrist in théArmy’s psychiatric clinic evaluated the plaintiff and diagnosed him
with a “[s]ociopathic personality with passieggressive featuresld. at 106; Compl. I 17.
The examining psychiatrist determined that the plaintiff would “not adjust to furtiiéary
service and further rehabilitative efforts probably [would] be nonproductide.’Specifically,
the psychiatristeported that
[the plaintiff] gives a history of marked social inadaptability prior to anehdur
service. He has been arrested asidour times for such offenses as disorderly
conduct and under age drinking. He joined the Army in September 1966 after he
had impregnated one of his girlfriends and was not willing to pay the doctor’s bill
While in the Army he has amassed several Articles 15 for such offenses as
missing formation, going to an off limits bar in Vietnam, having possession of
illegal drugs and AWOL. He uses poor judgment, is not committed to any
productive goals and is completely unmotivated for further service.
Id. The psychiatrist concluded that the plaintiff was “mentally responsible, abistitegdish
right from wrong and to adhere to the right, and ha[d] the mental capacity topadetin
[administrative discharge] proceedings,” and ultimately recommendethéhplaintiff be
discharged pursuant to Army Regulation 635-212 for unsuitabliity.
The plaintiff's medical reports wetben presumably forwarded to his commander.

According to the plaintiff, howevehis commander failed to provide any verbgblexation as

to the effects of his pending discharge. Pl.’s Cross-Mot. at 13. Instead, thefplhod# to



waive his rights, Compl. § 22; Def.’s Statement fatféisigned the standard waiver statement
as described under Army Rdgtion 635-212seeP.’s CrossMot., App. at 9 YWaiver Forn).

On November 5, 1968, after serving just over two years in the Army, the plaintiff was
administratively discharged for unsuitability due to apathy, a separation undatdery of a
“General” discharge “unddronorable conditions.” Comg 21 Although the plaintiff's
medical evalation diagnosed him with a sociopathic personality disorder, A.R. at 106, the
plaintiff's discharge form made no mention of mental health problems being the reason f
discharge ath, insteadindicated that “[a]pathy, defective attitudes and inability to expend efforts
constructively,” vere the reasqgs| for his separation, A.R. at 37Bl.’s Discharge Certificate).

Following his administrative discharge, the plaintiff continteeduffer from mental
health problems as well as drug addicti@ompl. 11 25, 27He made repeated attempts to
procure disability benefits from the Department of Veterans Affairs {V&guing that his
drug dependence and mental problems were “secdnaected disabilities?” Def.’s Statement
19 23-24. Nevertheless, the VA denied him benefits because his 1968 discharge included a
mental health evaluation which had diagnosed him with a sociopathic personality disdr§er
26. At the timeof hisdischarge, the plaintiff's mental health issues were considered to be a
“pre-service™ disability. It was only after the recognition of Posttraumatic Stress disor
(“PTSD”) as a psychiatric disordar the early 1980s that the plaintiff was able to begin

distinguishing his mental health claim frdns personality disorder. A.R. at 7-8 1 13.

A veteran is ineligible for VA healthcare or disability compensatidagsnan injury or illness is
“serviceconnected,” othe veteran otherwise quidgdis due to his indigent statuSee38 C.F.R. §
3.303.

A personality disorder diagnosed in military health recardg beconsidered a “prservice,” or
a pre-existing condition and therefore not an illness or injury that ice@annected. 38 C.F.R.
§ 3.303(c).



In July 1997, after several unsuccessful attempts to prove that his PTSD waess servic
connectedthe plaintiff submitted newvidence to the VA and asked tA’s Board of
Veterans’ Appea (“BVA”) to re-open his claim.ld. at 10; Def.’s Statement § 28hd@ BVA
concluded that the plaintiff's new evidence revealed his involvement in severéd hostins in
Vietnam and established a servamnection for PTSD. A.R. at 10. Accordingly, the VA
granted him a 70% disability rating and backdated this rating effectivefagyat 1, 1994, the
date on which the plaintiff haddid his first claim for serviceonnected PTSDId. at 10, 217-
18, 22933; Def.’s Statems { 28.

In 2006, the plaintiff filed &laim with the VAto receive benefits as of an earlier
effective date.Compl.  30. The VA, however, denied his request, A.R. at 274-76, and instead
forwarded the plaintiff's appeal to the Army Board of Corredifor Military Records
(“ABCMR?”), seeCompl. § 3¢ The VA, however, mistakenfailed to submit the plaintiff's
VA and Army records withtheappeal angafter reviewing the limited recorthe ABCMR
deniedthe plaintiff's request as untimelyd § 30. In response, the plaintiff retained counsel
who filed a request with the ABCMR for reconsideration along with several sugport
documents on the plaintiff's behalfd.; A.R. at 15-311.

C. The ABCMR'’s DecisionUpon Reconsideration
In April 2008, theABCMR determined that the plaintiff's new evidence warranted

waiving the statute of limitationand reopened the plaintiff's request to fully review the merits

The systemof awarding disability benefiist the ABCMR andthe VA aredistinct andbased on
separate calculation®owell v. Marsh560 F. Supp. 636, 641 (D.D.C. 1983). “The ¥Adting
is based on the applicastturrent disabily. By contrast, the ABCMR is charged with
determining what disability rating would have been appropaathe time of the applicast’
discharge from the Serviceld. Accordingly, “[i]t is well established that a VA determination
of extent of disability at some pedischarge date, is not binding upon the ABCMRI”; see
also deCicco v. United State®/77 F.2d 66, 71 (Ct. Cl. 198Finn v. United State$48 F.2d
340, 342 (Ct. CI. 1977).



of his claim. A.R. at 1-14. In the plaintiff's application for reconsideration, he sezfithat the
ABCMR either void or upgrade his 1968 discharge statdsR. at 21 (Pl.’s 2007 Application to
the ABCMR) In support of his request, he alleged that the Army violated his “Constitutional
liberty interest” by misleading him into waiving his righ a hearing.d. at43. More
specifically, the plaintiff claimed that he was never offered “a fully mfa notice of the basis
[of his discharge] and its effect,” and therefore could not “intelligentlykawogvingly waive a
hearing.” Id. Additiondly, the plaintiff argues that the Army acted contrary to established
regulations during his 1968 discharge by failing to take into account his diagnosedgtiey
disorder in relationship to his unsuitability discharge for apa8egd. at 41-44.

The ABCMR construed the plaintiff's application as either a claim that the plaiatifah
medical disability at the time of discharged therefore should have been considered for a
medical discharger that he was wrongfully discharged for unsuitabilityyeda apathy Def.’s
Mot. at 6. Regarding the medical disability claim, the ABCMR determined that there was no
evidencehatthe plaintiff was treated for PTSD symptoms while he was on active duty and that
it was reasonable to assume that if the plaihaffl “exhibited any symptoms” of PTSD or other
medically disqualifying disabilitieghe psychiatrist woultiave,under the standards at the time,
indicated as much and would have recommended that the plaingiheatedy a medical
evaluation board MMEBD”). A.R. at 12 (ABCMR Record of Proceedingd)he ABCMR

reasoned that

Specifically, he plaintiff asked that the ABCMR void h&eneral discharge for unsuitability due
to apathy in 1968 and that he be retroactively placed Honorably on the Armyiarssit
disability retired list for PTSD and other disabilities witie appropriate disability rating and
back pay. A.R. at 21. Alternatively, he requested that the ABCMR either: (1 heof8eneral
discharge of 1968 and provide him with an Honorable medical discharge and epriapgr
rating for PTSD and other disabilities with an award of disability segerpay; or (2) void the
General discharge of 1968 and Honoyatischarge him retroactivetp September 23, 1969, for
completion of his three year enlistment, with back pay and allowaiates.



[s]ince there is no evidence or indication that[faintiff] had a conditionwhich

was medically disqualifying for retention, his physical condition would not have

warranted onsideration by a MEBD. Without an MEBD, there would have been

no basis for referring him to [physical evaluation board]. Without a [physical

evaluation boardl the [plaintiff] could not have been issued a medical discharge

or retired for physical unness.

Id. at 13. Accordingly, the ABCMR determined thdtatever mental problems or other medical
impairments the plaintifinay have been suffering from in 1968, they did not qualify him for a
serviceconnectedlisability.® See idat 12.

Addressing the wrongful discharge claim, the ABCMR discussed the varioydidesw
reprimands received by the plaintiff under Article 15 datermined that in light of these
offenses “his discharge for unsuitability due to apathy, a defective attitude andtiyn&dil
expend efforts constructively was appropriate and there [was] no reasonge dtiaid. at 13.
The ABCMR’s discussiorjowever, did not substantively address the plaintiff's due process
claim alleging an ineffective waiveSeed. at 514. Although the ABCMRacknowledgedhis
argument in basic terms under the heading “Counsel’'s Requesim&iat and Evidenceid. at
8, it never addressete merits of the argument or offered any explandboiits decision not to
address itsee generajlid. at8-14.

On November 16, 2009, the plaintiff commenced an action in this court challenging the

ABCMR'’s decision to deny his request to set aside or otherwise correct higdi$éb&rge.See

generallyCompl. Both parties have filed motions fonsuary judgment.See generallfl.’s

Although the BVA's evaluation determined that the plEiatPTSD was serviceomected the
ABCMR points out that the VA is not required by law to determine medical unfitneigtioer
military service. A.R. at 317 § 15; 38 U.S.C. 88 310, 3Blie VA, in accordance with its own
policies and regulations, awards compensatioglysoh the lasisthat a medidacondition exists
and that thenedical condition reduces or impaih& social or industrial adaptability of the
individual concernedId.



CrossMot.; Def.’s Mot. With those motions ripe for review, the court turns to the parties’
arguments and the applicable legal standards.
. ANALYSIS
A. Legal Standard for Judicial Review of Agency Actions

The APA requires a reviewing court to set aside an agency action that isatgrbitr
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706;
Tourus Records, Inc. v. Drug Enforcement Adn#&9 F.3d 731, 736 (D.C. Cir. 2001). As the
Supreme Court has explained, however, “the scope of review under the ‘arbitrary ariduspr
standard is narrow and a court is not to substitute its judgment for that of thg.agdotor
Veh. Mfrs. Ass’n463 U.S. 29, 43 (1983). Asrlg as an agency has “examined the relevant data
and articulated a satisfactory explanation for its action including a rationaection between
the facts found and the choice made,” courts will not disturb the agency’s adib®harm.,

Inc. v. Drug Enforcement Admjri.33 F.3d 8, 16 (D.C. Cir. 1998).

Under § 1552(a) of title 10 of the United States Code, “[tlhe Secretary of aynilita
department may correct any military record of the Secretary’s departrhenttive Secretary
considers it necessaty correct an error or remove an injustice.” 10 U.S.C. 8 1552(a)(1). The
statute directs the Secretary to make such corrections through boardsarsildi Although
judicial review is available under the APA to review correctioard decisions, courts apply an
“unusually deferential application of the arbitrary or capricious standale &PA” to ensure
that ‘the courts do not become a forum for appeals by every soldier dissatisfied vaitthars
ratings [and thereby] destabilize military comma and take the judiciary far afield of its area of
competence."Musengo v. White286 F.3d 535, 538 (D.C. Cir. 2008o¢ne v. Caldera223 F.3d

789, 793 (D.C. Cir. 2000%ee also Verplanck v. Englar2b7 F. Supp. 2d 182, 187 (D.D.C.

10



2003) (reiteratinghe unusual degree of deference afforded to correction-board decisions). The
plaintiff bears the burden of showing, by “cogent and clearly convincing eeddhat the

decision violated the APA, and must “overcome the presumption that military adatonst
discharge their duties correctly, lawfully, and in good faitkl¢Dougall v. Widnall 20 F. Supp.

2d 78, 82 (D.D.C. 19988mith v. Dalton927 F. Supp. 1, 4 (D.D.C. 1996).

As the Supreme Court has explained, however, “the scope of review under they‘arbitrar
and capricious’ standard is narrow and a court is not to substitute its judgment &drtittea
agency.” Motor Veh. Mfrs. Ass’463 U.S. at 43. Rather, the agency action under review is
“entitled to a presumption of regularityCitizens to Pres. Overton Park, Inc. v. Vglgé1l U.S.

402, 415 (1971)abrogated on other grounds by Califano v. Sandé® U.S. 99 (1977).

B. The Court Grants in Part the Plaintiff's Motion for Summary Judgment

1. The ABCMR’s Failure to Address the Plaintiff's Due Process Argument
Violates the APA

The plaintiff alleges that th&pril 2008 decisiorby the ABCMRwasarbitrary,
unsupported by substantial evidence and contrary to Army regulations. Pl.’s Crosd-Mbt
In soalleging the plainiff reasserts the arguments that he raised before the ABCMR: (1) that his
1968 discharge was improperly characterized as a dischargefuritabilityapathy because
the Army failed to adequately provide a connection between the plaibetfiavior andhe
discharge founsuitabilityand (2) that his 1968 waiver was ineffectbarause the Army
violated his due process rigtiy failing to provide him with sufficient information regarding the
stigmatizing effects of his discharge priopi@senting thevaiver. Seed. at 13; Pl.’s Reply at
2-3.
The defendardrgueghatthe ABCMRthoroughly reviewed all of the evidence and

rationally concluded that the plaintiff's 1968 discharge characterizatisrappropriateSee

11



generallyDef.’s Mot With regad to the plaintiff's due process argument, the defendant
couners that any unfairness in the original discharge proceediagsured because the plaintiff
was afforded constitutionally sufficient procedures through subsequent heawdngvigw by

the ABCMR. Def.’s Reply at 78.

As discussed above, the plaintiff expressly argued before the ABCMR thatntiyehAad
violated a “Constitutional liberty interest” because it did not offer him a “fufiyrmed notice
of the basis [of his discharge] and itgeet, to intelligentlyand knowingly waive a hearing.”
A.R. at 43 It is well established that a military review board acts arbitrarily in failiag “
respond to arguments raised by a plaintiff, which do not appear frivolous on theindaceudd
affed the Board$ ukimate dispositiori Calloway v. Brownlee366 F. Supp. 2d 43, 55 (D.D.C.
2005) see alsd-rizelle v. Slater111 F.3d 172, 17{(D.C. Cir. 1997)) Mudd v. Caldera26 F.
Supp. 2d 113, 123 (D.D.C. 1998). Althougin“agencys decision needot be a model of
analytic precision to survive a challenge,” this court can only review a dedisibfirtinimally
contairs a rational connection between the facts found and the choice ntadmlle, 111 F.3d
at176 (internal quotations and citatiomsitted). Thus, if the ABCMR chooses to diseeg a
non-frivolous argument,

it must expressly indicate that it has done so. Otherwise neither the plaontif

[the] court would be able to discern whether the ABCMR considered and was

unpersuaded by those factors or whether the ABCMR simply excluded them from

its decision making process. Moreover if the ABCMR excludes those factors
from consideration it must explain its rationale for doing so.
Puerto Rico Higher Educ. Assistance Corp. v. Ril€yF.3d 847, 853 (D.C. Cir. 1993kealso
Dicksonv. Secy of Defenseg68 F.3d 1396, 1404 (D.C. Cir. 1995)4ting that amarbitrary and

capricious standard “mandates that an agency take whatever steps it needs t@provide

explanation that will enable theuart to evaluate the agency’s rationale at the tingeofsion”).

12



Here, the plaintiff's due process claim does not appear to be frivolous. The fplaintif
suggests that the waiver he executed in 1968 was not an effective waiver of rdsi@iotghts
because the Army failed to notify him of the fact that his general dischargaduitability due
to apathy could prevent him from receiving future benefits from the RIAs CrossMot. at 8-

10. Indeed, the plaintiff's 1968 waiver only advises the pfathat with a general discharge
under honorable conditions, he “may expect to encounter substantial prejudice in digilian |
Pl.’s CrossMot, App. at 9 Waiver Forn). In contrast, the waiver warns those being discharged
for “undesirable discharge under conditions other than honorable” that they maglipible

for many or all benefits as a veteran under both Federal and State ldw#i’light of the fact
that his discharge was a general discharge under honorable conditions as apposed t
“undesirable discharge under conditions other than honorableX.R. at 379PI.’s Discharge
Certificate) Pl.’s CrossMot., App. (A.Reg. 635-200 { 1.5) (discussing the five types of
discharge certificates), the plaintftiggests that he reasonab$gimed that he would be entitled
to receive full benefits after his discharge and that the waiver dieffieatively warn him
otherwise Pl.’s CrossMot. at 8-9.

Because aadministrative dischargaay be found void “if it ignores procedural rights or
requlations, exceeds applicable statutory authority, or violates minimum conceptscof bas
fairness,”Casey v. United State8 CI. Ct. 234, 239 (ClI. Ct. 1985), theurt determinethat the
plaintiff's due process claim was not frivolous and the ABCMRBrbwas required to address it,
seeid. (“Our primary concern in these cases is to prevent the Armed Forces frasimgga
penalty on a discharged serviceman without affording him some basic constitptairation,
the essence of which is notice and a imggl); see alsd”erez v. United State850 F. Supp.

1354, 1363 (N.D. lll. 1994) (observing that “[s]everal couegehheld that [a] servicemember’

13



liberty interests may be infringed where the servicemember is dischanggel’ less than
honorable conditions and acknowledging that in such circumstances constitutional @ss proc
protections are requiréy

Although the ABCMR vaguely acknowledged the plaintiff's due process arguseent,
A.R. at 8 (eiteratingthe plaintiffsdue procesargumentunder the heading “Counsel’'s Request,
Statement, and Evidence” but providing no further analysis), it never addresseduhisrarin
its discussion oexplainedwhy it chose not to addresssge generallA.R. at8-14. Presuming
that the ABCMR believed that the plaintiff's due process claims lacked merit, iievastheless
required to provide sufficient reasoning which would allow this court to conduct a projgav.re
See Matlovich v. Sec'y of the Air Foré&®1 F.2d 852, 857 (D.C. Cir. 1978) (observingt tine
“agency must give sufficient indication of the grounds for its exercise oktizcrthat the
reviewing tribunal can appraise that determination under the appropriate dtaoidi@view).
Because the plaintiff raised a nrbivolous due processlaim at the administrative level which
the ABCMR did not address in its decision, the court determines that the ABCMR acted
arbitrarily. SeeRoberts v. Harveyd41 F. Supp. 2d. 111, 121 (D.D.C. 2006) (holding that the
military review board violated the APA by failing to address an argumerartleyy the validity
of [plaintiff’'s] waiverof hisright to counsel, a heariray personal appearance before a board of
officers, and the right to submit statements on his own behalf to the dischtrgsetg”).

The court therefore remanttss issugo the ABCMR so that it can adequately address
the plaintiff's due process clainbee, e.qgid.; Appleby v. Harvey517 F. Supp. 2d. 253, 265-66
(D.D.C. 2007) (fB]ecause it appears the plaintiff raised his inadegnatice argument with the
ABCMR, and the argument is not frivolous on its face, the Court must conclude that the

ABCMR's failure to address it was arbitrary and this case must be remgnéninger v.

14



United States72 Fed. Cl. 268, 273-74 (Fed. Cl. 2006) (remanthiegcasdecause the
ABCMR’s decision “failed to adequately consider the important issues thatdeele

analyzed before rendering a decisionFurther, the court observes that at this juncture it would
be premature to engage in judlagi@view of the plaintiff's claims challenging the
characterization of his 1968 dischargelaims that the ABCMR did reach in rendering its
decision. For instance, a decision by ABCMR that the plaintifs due process claim has merit
may very well reder the plaintiff's other claims mooErizelle, 111 F.3cat177 femanding for
further review by the military board afteoldingthatthe board had actedbitraily in “not[]
responging] to two of [the plaintiff's] arguments, which do not appear frivolous on their face
and could affect the Board’s ultimate dispositipsee alsd?uerto Rico Higher Educl0 F.3d

at 849 (remanding tthe agency for reconsideration of th&intiff's claims because the
agency'’s actionsere notsuppeted by reasoned dison-makingbut declining to express any
views as to the merits of the case).

Accordingly, the court remands to tipaintiff’'s due process claim to tRBCMR for
further administrative proceedingn addition, the court holds in abeyance its reviéthe
plaintiff’'s other daims challenginghe characterization of his 1968 discharg&eMenkes v.
Dep’t of Homeland Sec486 F.3d 1307, 1314-15 (D.C. Cir. 200ins{ructing the district court
to remand one of the plaintiff's claims to the agencyfdather reasoningnd further directing
the district court to retain jurisdiction over the remaining cldisause resolution ofeh
remanded clairmay have rendered the plaintiff's other claims nidéox v. Dist of Columbia
83 F.3d 1491, 1497 (D.C. Cir. 1996) (instructing the district court to hold certain claims brought
by the plaintiff in abeyance pendiagagency’s action oa separate claim brought by the

plaintiff because the agency action on that claim magtthe plaintiff's other claims)

15



V. CONCLUSION
For the foregoing reasons, the court denies in part and holds in abeyance in part the
defendant’s motion for summary judgment and grants in part and holds in abeyance in part the
plaintiff's motion for summary judgmentAn Order consistent with this Memorandum Opinion
is separately and conteamaneously issued this day of 24th March, 2011.

RCARDO M. URBINA
United States District Judge
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