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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MORTGAGE CORP,.et al,

Defendants.

)

BEVERLY A. BAKEIR, )
)

Plaintiff, )

)

V. ) Civil Action No. 09-2202RBW)

)

CAPITAL CITY )
)

)

)

)

MEMORANDUM OPINION

When the trial of this case eventually commenced on January 9, 2012, the claims that
remained were th®llowing: Count | (a claim under the District of Columbia Consumer
Protection Procedures Act (“Consumer Protections Act”), D.C. Code § 28-3904)(Z0d3nt
Il (a claim under the District of Columbia usury laws, D.C. Code § 28-3312 @dunt Il
(Breach of Contract); Count IV (Fraud); Count V (Fraudulent Inducement); Cou@iwl (
Conspiracy to Commit Fraud); Count Xl (Unjust Enrichment); and Count XIV (Irdeatli
Infliction of Emotional Distress). A bench trial addressing these claims waslcoted over the
plaintiff's objection? and the presentation of the evidence concluded on January 12, 2012. The

parties then submitted their proposed findings of fact and conclusions of law on May 23 and 25,

! The remaining Counts of the Plaintiff's First Amended Complaiere dismissed and several forms of damages
identified in the plaintiff's Pretrial Statement were stricken in an Ordeedon December 28, 2011.

2 The plaintiff's demand for a jury trial was denied by the Court basededimtting that the plaintiff had waived

her right to a jury trial when she executed the loan agreemeis the subject of this case. The plaintiffaed

that she should not be bound by the wabherause othe defendants’ breach of the loan agreement, and the Court
responded that it would reconsider whether the plaintiff should bedatfa jury trial as to the damages she is
requesting if the Coufound that the loan agreement had been breached by the defendants and breacheddn a ma
that voided the jury trial waiver, determinations the Court concluded Id oo make without hearing the evidence
concerning the alleged breach by the defendafiésiing now heard the evidence, the Court affirms its prior ruling
that the plaintiff did waive her right to a jurydtiand that there is no basis faiding that decision.
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2012, and the plaintiff submitted a reply to the defendants’ submission on June 13P2C12
Reply”).®> What follows are the Court’s factual findings and legal conclusions.
I. FACTUAL FINDINGS

The property that is the subject of the dispute in this case is a two unit condominium
located at 509 O Street, N.W., and referred to by the parties as Units A and Bff' BIExitibit
(“Pl.’s Ex.”) D-21 (Deed of Trust) at 2; Defendants’ Exhibit (“Defs.” Ex."{&me)at 2. The
plaintiff purchased Unit B from the Department of Veterans Affairs in 1998 and Unit A in 2000.
Trial Transcriptof January 9, 2012 (“Jan. 9 Trial.rat 13 ECF No. 67 The plaintiff's initial
contact with the defendants occurred in 2000 when the plaintiff acquired a loan fronmt Capita
City Mortgage Corporation (“Capital City"jyhich was secured by a second trust on Unit B, and
used by the plaintiff to purchase Unit A from the Department of the Navy&egiedit Union’

The dispute that brings this case before this Court &rasea second real estate loan
obtained from Capital City by the plaintiff on August 6, 20&&ePI.’s Ex. D-21 (Deed of
Trust); Defs.” Ex. B (same). This second loan was in the amount of $220,000.00, Pl.’s Ex. D-21
at 1, Defs.” Ex. Bat 1, and wasused to pay off the two outstanding loans that enewetbtheO
Streetproperty—$35,430.01 owed to Countrywide Home Loans, Inc. and $23,816.08 owed to
Capital City—andsettlement expenses relatedthe acquisition of the loan, Pl.’'s Ex. D-16

(Settlement Statemerdj 1-2; Defs.” Ex. | (sameat 1-2. Theplaintiff testified that the

% The plaintiff's proposed findings of fact and conclussoof law included &Request for Testimonial Impeachment
of Defendants Cap]it]al City Mortgage Corp. et al., Alan W. Nash andaNahS. Fulford[,] V” and asked the
Court to find that the defendants asefense witnesNathaniel Fulford “committed perjury and their testimon
shall be impeached.” Plaintiff's Proposed Findings of Fact and Condsisadriaw (“Pl.’s Proposed Findings§t
99. In docketing the plaintiff's submissions, the Clerk of Court treatedetipeast as motion for an orderSee

ECF No. 75.The Cout construes the plaintiff's request not as a separate motion, howstas, & proposed
finding that the testimony of Alan Nash and Nathaniel Fulford is incrediddeordingly, the motion will be
terminated without decision as improperly docketkdany event, these claims were advanced by the plaintiff
during the trial and will be considered in conjunction with the Couattual findings.

2



remaining funds were to be usedcher attempto renovatehe O Streeproperty,seePl.’s Exs.
E-1, E2; Defs.” Ex. F at 6

After receiving a letter from the District of Columbia government orderingcher
renovate her O Street prapg Jan. 9Trial Tr. at 16,theplaintiff contacted defendant Alan W.
Nash, the president of Capital City, about secuttiregsecondbanfrom Capital City Trial
Transcript  January 11, 2012 (“Jan. 11 Trial Tr.”) at 55-56, ECF No. 68, on June 14, 2004,
Jan. 9Trial Tr. at 18. According to the plaintiff, she toldfdndantNash that she needed
$385,000.00 to renovate her O Street property, JAnabTr. at 19, whereaglefendaniNash
testified that he “believedhe plaintiffinitially requestecnly $185,000.00, Jan. Ttial Tr. at
84. The parties agreed, however, that ultimatefemdantNash agreed to loahe plaintiff
$220,000.00. Jan.®ial Tr. at 24 Jan. 11Trial Tr. at 85. But the plaintiff contends that
defendant Nash told her at thieme that once th$§220,000.00 loan was expended she could
apply for another loan to complete the renovations. Jamidé.Tr. at 24

In her credit application for the loan titled “Credit Application for Businessni@ercial,
or Investment Purposes” dated June 17, 2004, the plaintiff represented that “[tlhe puthese of
loan[was]to obtain financing to renovate the property” and to “paly] off at settlementivine
existing “first trust balances dthe property].” Defs.’ Ex. F at 5. The plaintiff also stated on the
application that she did not “plan to reside in the . . . property after settlenigrat’6. This
same representation about the intended use of the property was made by thiewdtaintshe
applied for the first loan she acquired from Capital City in 1999. Defs.” Ex. O at 4, 5. And of
even greater significance of the plaintiff's intentions, she represented 200@bankruptcy

proceedingshat the O Street property was “investment property,” that she “plan[nadiyto f

* The plaintiff testified at one point that the initial loan was acquired from C&pttain 2003,Jan.9 Trial Tr. at
14, but the documentary evidence shows that the transasticurred on February 4, 20@xfs.’ Ex. C(Deed of
Trust)at 1, Defs.” Ex. D (Deed of Trusgt 1
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renovate this property for additional income,” and that she anticipated receivinghfynont
income” totaling $1,848.00 from the property after the two units were renovated. EBXeft.at
3 (Amended Disclosure Statement in Bankruptcy No. 00-0588)koJan 11 Trial Tr. at 71
72 (defendant Nash testified thhe plaintiffnever told him she intended to reside in the
property, and if she had, the loan would not have been approved because Capital City did not
make residential loansNonetheless, the plaifittestified during the trial that she intended to
occupy one of the two property units and sell the other unit, and that she told defendant Nash that
she intended to live in one of the units. Jarial Tr. at 21. Despite the plaintiff's testimony,
the Court finds that the documentary evidence undermingsaimiff's credibility on this point.

The parties were originally scheduled to settle on the second Capitéb&itgn July 7,
2004, Pl.’s Ex. E-At 1, and then on July 29, 2008l.’sEx. E2at 1 Settlement on the loan,
however, did not occur until August 6, 2004. Defs.” Ext L On both of the two earlier
occasionsthe plaintiff had a bankruptcy case pending in this Court’s Bankruptcy Court that had
beenfiled in 2002, Bankruptcy Case No. 02-01809. Trial Transcript of January 12, 2012 (“Jan.
12 Trial Tr”) at 6, ECF No. 69see dso Trial Transcript of January 10, 2012, Morning Session
(“Jan. 10 Trial Tr1”) at 59 Defendant Nash contends that the settlement had been delayed
becaise he refused to proceed with the settlement until the bankegsteyas dismissed. Jan.
12 Trial Tr. at 5-6. The plaintiff, on the other hardknies thaher pending bankruptcy case had
anything to do with the delay in going to settlemddt.at 15; but see Jan. Ilxial Tr. | at 39
(plaintiff suggests that she did dismiss her bankruptcy case because defaashardfiised to
close on the loan if she did not dismiss the case). However, the timingpbdititdf's
voluntary dismissal, whictvasfiled on August 5, 2004, Pl.’s Exs. F-1, F-2, one day before the
settlementctually occurredsupports defendant Nash'’s testimony concerning the reason for the

dismissal.



According to the plaintiff, she told defendant Nash that the $220,000.00 loan he had
agreed to make would be insufficient to fully renovate the property, Jaralqr. at 24, that “at
least, about $385,000” was needed to complete the renovations, Jaial T2. at 22, and that
Nash said “well, once [the plaintiff] d[rew] down and use[d] up the entire 220, that he would
make [her] a new loanjd.

Like the 2001 loanseeDefs.” Ex. Cat 1;Defs.” Ex.D at 1, the 2004 loan was payable
within one year, Defs.” Ex. At 1;Defs.” Ex.B at 1. Specifically, because the first payment was
not due until October 1, 2004, the principal and all accrued interest was fdlleon or before
September 1, 2005. Defs.” Ex. A at 1; Defs.” Ex. B at 1. The interest payable during the one-
year period was 12% per annum, but increased to 24% per annum, at the option of the
defendants, in the event payments were not made in accordance with the téensood t
Defs. Ex. A at 1, 3. The loan was also an “interest only’ loan,” which therefqreresl that
the plaintiff pay only the accrued interesiriehg the one year term of the loalal. at 1.

At the settlement on the loatine parties also entered into a “Construction Draw
Agreement,” which was “an addendum to the deed of trust note.” Defs.” Ex. H. The te¢has of
agreement provided for an initial draw of $120,000.0D. Deducted from the initial drawere
payments of the two outstanding loans on the property and the fees associated with the
settlementseeDefs.” Ex. lat 1, 2, resulting ithe plaintiff'sactual receipt at the settlemeffit o
only $38,788.64Defs.” Ex. | (Settlement Statemeuatt 1;Jan. 9Trial Tr. at 28-29.

Defendant Nash testified that the funds the plaintiff received at the settiemrent
“basically[] Ms. Bakeir’s first draw on the property,” and that “[i]t wasnegthat was supposed
to be spent by her to improve the property and probabtiiejaans, if she hadn’t done them
already.” Jan. 11 Trialr. at 66. Despite this testimony, it is not appropriate to characterize the

funds the plaintiff received at the settient as a construction draw, as the Construction Draw
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Agreement statediat such funds were to “be disbursed pursuant to the attached draw schedule,”
Defs.” Ex. H at 1, and defendant Nash acknowledged that no such schedule accompanied the
agreement because the defendants’ “draw schedelesput together after closing,” Jan. 11
Trial Tr. at 65. According to Nash, construction draw agreements were not prepared before
settlement because sometines various reasons, loaasenot consummated and so bavers
did not want to pay for the preparation of draw agreements before a loan wasdinialiat
65—66. And in the curresituation defendant Nash testified that a construction draw agreement
was not prepared prior to the settlement because thifbl&dlid not provide [the defendants]
with a set of plans sufficient for building the projecld. at 65. According to Nash, no such
plans were ever provided by the plaifitifd. at 68-69. While Ms. Bakeir testified that she gave
defendant Nash renovation plans for the property in 2004, she acknowledged that the plans she
would have given him were merely drafts that she personally prepared. Jaial 10. | at 65-
66. She further testified that it was probably not until sometindamuary oFebruary 2005, id.
at 70, when she gave defendant Nash plans prepai@aghitect William Washingtagrid. at 93-
94; see alsad. at 93 (identifying Washington as an architect)atd®4 (plaintiff's
acknowledgement that final plans were not completed until February 2005), or someioed reta
by Washington, idat 6770. Ms. Bakeir also testified that she had the plans that she had given
defendant Nasht her home at the time of the trial, at 65, but no such plans were ever offered
as evidence by heiThe Court must therefore side with defendant Nash on the issue of whether
he was provided a copy of plans for the O Street property renovations.

There are other points of interest concerning the settlement of the 2004 logrthé=irs
defendants did not require that an appraisal be conducted prior to approving the loan. Jan. 11
Trial Tr. at 114-15seealsoJan. 9Trial Tr. at 26. According to defendant Nash, appraisal

was not conducted because an appraisal haddoeelucted before the 2000 loan was approved,
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Jan. 11Trial Tr. at 58-59, 114-15, and because he relied on the plaintiff's representations
concerninghe valueof the property, id. at 115-16. Moreover, although defendant Nash testified
that he drove by the property before the 2004 loan was approved, he admitted that he did not
inspect the interior of the property at that tinié. at 123.

Second, defendant Nash testified that he could not recall whether he had abguired t
plaintiff's credit reportsid. at 113, acknowledged that the Housing and Urban Development
(“HUD”) settlement statemedtid not reflect that a fee had been charged for a credit reghort,
and relied on the plaintiff’'s uncorroborated representations on her loan applicationras to he
income,_id. at 114. The Court fintdsat these circumstances establish that a credit report was not
obtained before the parties settled on the 2004 loan.

These seeming irregularities must be viewed through the lens of the pave¢sfle
sophistication in assessing whether their respettackgrounds impact how the Court should
construe the parties’ actions. On the one hand, defendant Nash testified that he had been
involved in the real estate business for approximately forgyyears, and more specifically had
extensive experience the construction loan arendd. at 53-60. On the other hand, Ms. Bakeir
testified that she has worked in the real estate business since 1985Tranl9 at 58.

Initially, she was a mortgage loan processor, with the responsibility of “gatfjeall mortgage
documents to make sure that . . . all of the necessary docuenetitere in order for the
underwriter to . . . approve the loanid. She then became an underwriter for banks, which
required her, among other things, to evaluate potdmiabwers’ credit and real estate appraisal
reports. Id. at 58-59. The plaintifialsotestified that she was a mortgage broker for several
banks and a mortgage loan companyaib8, and that she was “fairly active as a mortgage
broker” in 2003 and 2004, Jan. T@al Tr. | at 49. Moreover, Ms. Bakeir testified that before

she purchased the property that is the subject of thisstestgad ownedtwo or three other
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properties” which she had renovatdd. at 5152. This is therefore a situation involving
individuals with extensive real estate and mortgage financing experargt@ot a situation in
which it can be inferred that one party took advantage of the other party due to a disphaety i
parties’ experience with arkchowledgeof the real state business.

Fundamental to the plaintiff's claims against the defendants is that Capital Gity wa
underfunded at the time of the settlement and throughout the term of the loan, adeivessf
unable to provide the plaintiff with the funds defenddash agreed to loahe plaintiff. See
generallyPlaintiff's First Amended Compiat (“Am. Compl.”); Jan. 9Trial Tr. at 4-7
(plaintiff's opening statement). According to the plaintiff, defendant Nasbjactive from the
inception was to extract loamyments from the plaintiff based on fadse representations that
she would receive funding from Capital City to renovate her O Street pr@mertyerefore
cause the plaintiff to default on the loarhich then permiiedthe defendant® foreclose ontte
property due to the plaintiff's inability to repay the loan because she lacked thenagti¥s] to
complete the renovation§ee generallyAm. Compl; Jan. 9Trial Tr. at 4-7 (plaintiff’'s opening
statement)

In support of her position, the plaintiff testified that defendant Nash declined to loan he
the amount of funding she told him she needed to renovate the property, and that she nonetheless
agreed to accept the loan based on Nash’s representation that once she depletdd @epital
City agreel to place in a construction escrow, she could apply for another Capital Citp loan t
acquire the additional funds needed to complete the renovations. Ttal. 9. at 19-21, 24.
Despite thigourportedrepresentatioby defendant Nashhe plaintiff enphasized that although
Capital City’s internet website advertisement stated that Capital City made ptm$Limillion
and defendant Nash represented @egpital City could makéans up to that amount, id. at 45;

see alsoid. at 52 (defense counselisthdrawal of objection to admissibility of website
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advertisement), the Capital City bank account she introdasegidencehows that Capital City
had an “ending balance” of $38,640.33 on August 6, 2004, when the parties went to settlement,
id. at 54; Pl.’'s Ex. B-at 3

The plaintiff testified that defendant Nash told her that after settlement on the loan
NathanielFulford® would contact her so they could meet at the property for the purpose of
Fulford inspecting the property to ensure that the msheyeceived at the settlement had been
used to renovate the property, Jairi@l Tr. at 27, and prepare a schedule for her to receive
periodic disbursements of the loan funds she had acquired from Capital City as woekdn t
Street property was compéel, seeid. at 30. And according to the plaintiff, the initial draw on
the loan she was supposed to receive at the settlement was $120,00at@¥-2B, but she
received only $38,000.00, id. at Z&e dsoid. at 29 (stipulation by defendants’ attorney that the
plaintiff received $38,000.00, and thkintiff's statementhat the amount was actually
$38,788.00¥.

The plaintiff testified thatn early September 2004he received a “stop work order”
from the city due to the poor condition of the pedy. Id. at 29-30. According to the plaintiff,
she contacted defendant Nash and informed him about the stop workldr@d#r30. She said
she told Nash that she had used the money she had received at the settlement and tbatishe nee
Fulford to come to the property to verify that she had used the funds in connection with the

renovation of the propertyld. She testified that Nash gave her Fulfort@kephone number, but

® The inspector used by Capital City is variously referred to as “Markietilémd “Nathaniel Fulford.” There is no
guestion howeverthat the individual referred to as “Mark Fulford” is defense witness NathBuaiford. The
Court will refer to him solely as “Nathaniel Fulford” for ease oérefice.

® Although the phintiff testified that the HUD settlement statem&teceptive[ly]” suggested that she would

actually receive $120,000.00 as the first draw on the loan, she adrdiiting crossexamination that the two loans
on the property that were outstanding at the time o$¢fttlement were paid from the funds received pursuant to the
2004 loan, and that closing costs were also being deducted from the loan a@oub® Trial Trl at 78, as

indicated on the HUD settlement statemevitich she signedd. at 78-79.
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that her efforts t@ontactFulford and have him conduct an inspection weugléss. Id.
Consequently, the plaintiff contends that she cdathblash several days after she had
previously unsuccessfully attempted to advise Nash of her inability to getaperty inspected,
and that Nash eventually contacted inezarly October 2004 artdld her thatCapital City“did
not have any money.Id. at 32. This revelation, the plaintiff testified, “really upset” her, id.,
because her understanding was that $100,000.00 was supposed to be deposited on inea behalf
construction escrow account, at.32—34, 37-38as reflected on the HUD settlement statement
Pl.’s Ex. D-16 Settlement Statemarat line 806’

To support her testimony that defendant Nash told heCyaital Citydid not have any
money to provideo her in early Ommber 2004, the plaintiff introduced into evidence a Capital
City bank accoungtatement Jan. 9Trial Tr. at 41-44; Pl.’s EX. B-1at 2(showing a balance of
between $53,234.58 to $50,425.12 on October 8, Z20@)cording to the plaintiff, Nash told
herthat he would contact her when the funds were available, but no such contact ever occurred.
Jan. 9Trial Tr. at 557 The plaintiff's daughter also testified that in November 2004, she went to
Capital City’'s office on behalf of the plaintiff, who was sick at that time, argitald by
defendant Nash that she should tell her mother that he would call the plaintiff “wiggt we
money; we don’t have any money right now.” Trial Transcript of January 10, 2012)ddter

Session (“Jan. 10 Trial TH”) at 28 ECF No. 66see aboid. at 37. Eventually, the plaintiff

" The paintiff states in her proposed findings that “[o]n May 1@08, during that meeting [with defendant Nash], is
when[she]realized that the $100,000.00 was not available.” Pl.’'s Proposed FindB@s &his statement is

directly contradicted by the testimony just referenced, however. Acgbydithe Court declines to adopt the
plaintiff's finding that she did not realize until May 2008 that no constrm@szrow account existed as against the
weight of the evidence presentedrél.

8 The exhibitdoes reflect deposits in excess of $100,000.00 on all idietesfied after October 8, 2004.
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testified thabecause the defendants did not provide her any additional funds she had to use her
own funds in her attempt to complete the renovations, Janaldrr. at 55-56, and then had to
borrow money from her daughter, id. at 63.

In response to the positions advanced by the plaintiff, defendant Nash testifietieha
the plaintiff contacted him initially about the 2004 loan she requested only $185,000.00, but later
requested $220,000.00, to which he agreed. JafridlITr. at 85. He also denied that he ever
had any discussions with the plaintiff about making her another loan, or that the total amount
needed to complete all of the renovations would cost $385,000.00. JamalI2. at 45, 47,
52. In the absence of any corroboration with documentary or any other evidenceisgpiper
plaintiff's claim that defendant Nash agreed to extend further funding to hetgtior
settlementthe Court cannot credit the plaintiff's positio

Defendant Nash refuted the plaintiff's claim that Capital City was funaiéed when the
parties went to settlemendan. 11Trial Tr. at 69 According to Nash, Capital City had another
bank account from which funding for loans velrawn in addition to the account about which
evidence was presented during the trial by the plaintiffat 54 see dsoid. at 9192.
However, the defendants failed to present any evidence that corroboratedttimerty. Such
evidence should have been readily aldddo the defendants and their failure to present this
evidence causes the Court to conclude that a second afmennthich loan funds could be
acquired by Capital Citglid not exist during the times relevant to this litigation.

Defendant Nash also denied the plaintiff's claim that she requested to receiveandra

theloan at any time prior to May 200%d. at 76-71. And he noted that the Construction Draw

° During the plaintiff's crosexamination, defense counsel sought to establish through the praniifvers to
interrogatories that defendant Nash did natydeer request for a draw on thatountil late 2006. Jan. 10 Trigt.

| at 99-100. The Court considethis purported distinctioio be insignificant, as it discerns differencebetween
the denial of a request for a draw on then and the defendants’ purported inabilitgisbursethe funds due to the
lack of funds.
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Agreement did not require Capital City to make any draws on the loan if not made wagnin ni
months after the date of the agreement (August 6, 2084 seeDefs.” Ex. Hat 1

In addition to testifying thahe plaintiff did not request a draw on the loan during the
first nine months after the settlement date, defendant Nash testified that the plastidid
about how the construction draw process would work. JahridllTr. at 57458. Specifically,
he testified he told her that she would need to provide him with a “set of plans that had been
approved by the [D]istrict [of Columbia], Ifang] with [city issued] permits. 1d. He then
explained that his construction analyst, Nathaniel Fulford, would have to reviewiseapth
permits and “create a draw schedule that would delineate, from the plans, paifitiste
construction process and affix a dollar amount to it, based on the amount of the moneyg that wa
going to be available to her to draw orld. at 58. He further testified thate explained to the
plaintiff that periodic inspections would have to be conducted and that funds would be advanced
to her based on the “new work” that had been compldted.

The parties also disagree about why the post-settlement construction lealwlsavas
never preparedAccording to the plaintiff, on July 1, 2004, she was told by defendant Nash that
she “would need to get the property inspected before going to settlement by[baling
inspector}, [Nathaniel]Fulford.” Jan. 9Trial Tr. at 24-25. And Ms. Bakeir acknowledged that
Nash told her that Fulford “would be responsible for preparing a construction drasiubeh
Id. at 25.

The plaintiff testified that she contacted Fulford and that he met her at theded Str
property in July 20041d. She said Fulford inspected the property and she explained to him the
work she intended tbave dme. Id. She also testified that defendant “Nash was adamant” about
the property being “inspected before going to settlemddt.at 26. Moreover, Ms. Bakeir

testified that Nash told her that she would have to contact Fulford followingttlesrsmt b
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have the construction draw schedule prepared and for Fulford to again “inspect thgy/[prtoper
make sure that [she] applied the monies [ivate] give[n] to [her] at the . . . settlement” to
renovate the property, idt 26-27, before she could obtain another draw on the loan, id. at 27.

As noted earlier, the plaintiff testified that she used the money she recetlied a
settlement in her effort to renovate the propefty.at 28. After using those funds and receiving
the stop worlorder from thecity which was discussed earlier, the plaintiff testified that she
contacted defendant Nash, told him about the stop work order, and advised him that she would
be calling Fulford to come to the property again to conduct another inspection tondiafirhie
had used theuhds received at the settlemémt work done at the propertyd. at 30.

According to the plaintiff, she unsuccessfully attempted to contact Fulforeieraes
occasions during the first week of October 20@#. She also testified #t Fulford never
returned her telephone callgl. Unable to make contact with Fulford siMBakeir testified that
on October 8, 2004, she went to defendant Nash’s office and because Nash was not present she
asked his receptionist tell him tocall herconcerning her “difficulty getting [Fulford]to go . . .
and inspect the propertyld. at 36-32. The plaintiff testified that it was three to four days later
when defendant Nash called her and stated that he did not have any money availablesto give
Id. at 32. Unable to ever make further contact with Fulford, JamriaDTr. | at 75 a
construction draw scheduleas never completedeeid. at 81-82.

Nathanel Fulford testified that he met the plaintiff at the O Street property on one
occasion adefendant Nash’s instructions. JanTt@l Tr. Il at 54. Although Fulford was
uncertain of the exact date of the meetimgtestifiedhathe remembered that it occurred in
2004 in “the latter part of the summer” because “[i]t was still warm oytsand that it occurred
“in the latter part of August or [the] beginning of September, to the best of¢bi]ection.”

Id. at60. According to Fulford, herentto the property to “get a set of plans, do a draw
13



schedule, and ascertain the amount of work that had been performed tddiede34. Fulford
testified that he informed the plaintiff that he “needed a set of plans” becauseekdedrto
understand the scope of the work,” and she told him that “[s]he would get [him] a set of plans.”
Id.

Fulford indicated that the type of plans he needed from the plaintiff to prepare a dra
schedule were “plans to show exactly what’s being done at the job it@at 55. Such plans
he estified would include “framing,. . electrical, . . . mechanisal. . . [and] plumbing plans” so
that he could “cost out whatever the money is that’s going to do the job Isitesée alsad. at
63-65 (further describing the plans needed). Fulford further testified that the ldaest6 be
approved by the District of Columbia,” and that no such plans exemgrovided to him by the
plaintiff. 1d. at 56.

Fulford also testified that he saw permitsregproperty, but that they were not permits
“for the work that was actually being performedd. at 56. According to Fulford, the permits
the plaintiff had acquired were what he classified as “rehab permiitsgr “the type of
permit[s]” needed to perform “cosmetic[]” workl. at 57. These permitSulford testified were
not appropriate for the work that was being performed and that would be needed to renovate the
property. He testified that the propettyas being gutted,” with the “floor joists . .the
mechanicals. . . [and] the electricaltomponents of the building having been “removeld.”

He further testified that “the grade of the ground was cut below the footingielevald.

Fulford testified that after meeting the plaintiff at the propdrey/‘never heard from her
after that[,] she never called me bacld: at 62;see alsad. at 63 He also testified that if the
plaintiff had called him that he would have “responded” to her ¢dllat 63.

Although the plaintiff introduced as evidence fourteen permits she had acquiretthérom

District of Columbia government for the O Streetpmdy, they do not encompass the scope of
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the work needednd are not sufficierib perform the work the plaintiff testified she intended to
perform. SeePl.’s Exs. J-1 to J-15. The Court must therefore conclude that the plaintiff never
acquired the perits she needed to fully renovate the O Street property.

As noted earlier, the loan that is the subject df liigation was a one year loanith a
maturity or expiration date of September 1, 2088eDefs.” Ex A at 1;Defs.” Ex.Bat 1 In
response to questioning by defense counsel regarding whether she believediifaintents
had breached the parties’ agreement by the time the loan matured, the plairfied tg¢sjll |
know is that they didn’t comply with their own documents as far as making the disbur§ement
Jan. 10Trial Tr. I at 83. The plaintiff also testified that between December 2004 and February
2005, she knew “that [Nash] was not complying with his own documents” but was not sure if she
would have used the word “breach” because “at the time, | wasn’t sure becalrseradie . . .
evidence to substantiate thatd. at 91-92. She assented to the accuracy of her statement in her
complaint that fs]he explainedto the District of Columbia] that Capital City has failed to
disburse funds in order to resume the renovatidt.’ at 92—93. The Court finds that the
plaintiff's testimony establishes that by March 2005, she believed that Capytéladibreached
its agreement with her.

There is no dispute that the loan was epaid by the plaintifin full on the maturity
date as agreed to by the partidan. 9 Trial Tr. &76; Jan. 11 Trial Tr. at 77t is also not
disputed that the defendants did not seek to foreclose on the property when the loan was not
repaid on the maturity date. lak 74 seeJan. 9 Trial Tr. at 73. There is also no dispute that the
plaintiff did not acquire insurance for the property as required by the loan aeelt. at 56;

Jan. 11 Trial Tr. at 77The parties disagree as to whether the plaintiff failed to make payments
on the loan as required by the parties’ agreement. Id. at 7.7s€E6lan. 9 Trial Tr. at 73.

However, it is agreed that at least some payments were made by the plaintiffeaftexturity
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date and that foreclosure proceedings vmertenitiated by the defendants unkilarch 10, 2008.
Id. at 72-73; Jan. 11 Trial Tr. at 74, 77.
[I. CONCLUSIONS OF LAW
A. The Plaintiff's District of Columbia ConsumerProtections Act Claim
TheDistrict of Columbia Consumer Protections Act “affords a panoply of strong
remedies, including treble damages, punitive damages and attorneys’ feesutoersnsho are

victimized by unlawful trade practicesPord v. Chartae, hc., 908 A.2d 72, 80-81 (D.C. 2006

(quotingDist. Cablevision Ltd. P’ship v. Bassin, 828 A.2d 714, 717 (D.C. 200@)g

Consumer Protectiorict definesa “consumer” as “a person who does or would purchase, lease
(from), or receive consumer goods or services . . . or a person who does or would provide the
economic demand for a trade practice” and further specifies that “as an adjeotsemer’
describes anything, without exception, which is primarily for personal, hoasendamily

use.” D.C. Code § 28-3901(a)(2) (2012). The £Loner ProtectiaAct, accordingly, does not

apply to transactions of a commercial naturerd 908 A.2d at 81; Adam A. Wechsler & Son,

Inc. v. Klank, 561 A.2d 1003, 1005 (D.C. 1988)ating that “[tjransactions along the
distribution chain that do nartvolve the ultimate retail customer are not ‘consumer transactions’

that the Act seeks to redgh For example, in Mazanderan v. Bjaendent Taxi Owners’ ASE’

a former member of this Court held that a taxi driver’s purchase of gasotiripplies did not

fall within the Consumer Protectisct because the purchases “are made in connection with his
role as an independent businessman” and therefore “cannot be categorized as tgengphal,
household, or family use’ as required under the Act. 700 F. Supp. 588, 591 (D.D.C. 1988).

Similarly, in Poblete v. Indymac Banknother former member of thi®@t notedhat the

Consumer Protections Act’s definition of consumer excludes properties purchasedstment

purposes only. 657 F. Supp. 2d 86, 95 (D.D.C. 2009).
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Based on the evidence presented during the trial, it is cleahéhplaintiffs transaction
with the defendants does not fall within the purview of the Consumer Prote&tibmslight of
the Court’s finding that she purchased the property for investment purposesMazainderan
the plaintiff entered into the transaction at issue in her role as a real estateriawvel therefore
her transaction cannot be fairly classified as for “personal, household, br feeii as required
to claim the protections afforded under the statute. Accordingly, the Courtrifeigor of the
defendants on the plaintiff's claim under the Consumer Protecicns

B. The Plaintiff's Usury Law Claim

The plaintiff's claimfor violation of D.C. Code 8§ 28-3312, which prohilmsiterial
misrepresentations by lendensust fail for the same reason. Pursuant to D.C. Code § 28-3301,
the District of Columbia’s usury laws apply to “consumer credit transac¢tiswhgch occur when
“[a] written agreement evidemy the obligation or offer of the consumer is received by the
creditor in the District of Columbia” or “[a] consumer who is a resident of tk&i@ of
Columbia enters into the transaction witbraditor who has solicited or advertised in thetiis
of Columbia by any means .. ..” D.C. Code § 28-3301(h). As used in the chapter concerning
usury and interest rates, “consumer” is defined with reference to the definiticongtimer”
used in the Consumer Protections Act, D.C. Code § 28-33@/h({jh, as noted above, is limited
to things which are “primarily for personal, household, or family uSeC. Code§ 28-
3901(a)(2). As discussed above, the Court finds thail#netiff purchased the O Street
property for investment purposes, and theref@etransaction cannot be characterized as a
“consumer credit transaction” because it was“primarily for personal, household, or family
use.” Accordingly, the Court finds in favor of the defendanttheplaintiff's claim for

violation of D.C. Code § 28-3312.
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C. The Plaintiff’'s Fraud Claim and Fraud Related Qaims

The defendastargue that, as an initial mattdre plaintiff's fraud and fraudulent
inducement claims are barrbgthe applicable statute of limitationSeeDefendants’ Proposed
Findings of Fact and Conclusions of Law (“Def.’s Proposed Findiragsl'¥19; see also
Answer to First Amended Complaint (“Answer”) at 2 (asserting statute of tionitadefenses
to all of the plaintiff's claims) Under District of Columbia lavfraudclaims'® are sibject to a
threeyear statute of limitationsSeeD.C. Code § 12-301 (2013) (providing for thigssar
statute of limitations for any cause of action “for which a limitation is not othersgecially

prescribed”) see als&ing v. Kitchen Magic, Inc., 391 A.2d 1184, 1186 (D.C. 1978) (holding

that fraud claim must be brought “within three years from the time the franed estdiscovered
or reasonably should have been discoveredte statute of limitationlsegins to run when a
plaintiff knows or reasonably should know of “(1) the existence of the alleged injuits (2)

cause in fact, and (3) some evidence of wrongdotibgake v. McNair 993 A.2d 607, 617

(D.C. 2010). With respect to a plaintiff's actual knowledge, “it is well established teteéra
knowledge thatd defendang conduct] was wrongful,” rather than knowledge of grecise
legal remedss for [that wrongful conduct],” is the focus of this discovery tuld. at 61718

(quoting_East v. Graphic Arts Indus. Joint Pension Ttk A.2d 153, 157 (D.C.1998))

(alterationdn original). In cases of inquiry notice, the relevant determination is “whttbe
plaintiff exercised reasonable diligence under the circumstameesing or failing to act on
whatever information was available to [her]d. at 617 (citation and quotation marks omitted).

“[S]uspicions” that something is amiss “place[] upon [a plaintiff] the ollgeato move

2 The relevant case law makes no distinction between the claims ofdndufdaudulent inducement in determining
whether the claim is barred by tapplicablestatute of limitations.See, e.g.Drakev. McNair, 993 A.2d 607, 617
621 (D.C. 2010) (discussing statute of limitations in fraud casesggnin determining whether statute of
limitations barred fraudulent inducement claim).
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promptly and with reasonable diligento inquire further into the matterlih re Estate of
Delaney 819 A.2d 968, 982 (D.C. 2003).

Here, the plaintiffiled her complaint on October 14, 20@$d amended to include
claims of fraud and fraudulent inducement on October 23, 20@fbrtunately for the plaintiff,
the testimony necessary to establish her fraud claim also shows that th# pidracual
knowledge of the defendants’ fraudulent conduct beginning in October 2004, leading to the
conclusion that her claim is tirmarred. At trial, the plaintiff sought to prove that Capital City
never intended to perform its obligationglenthe agreememeiecuted by the parties by
showing that Capital City lacked sufficient funds to issue disbursements tochéeléberately
obstructed her efforts to obtain draws on her loan in the hope that she would eventually defaul
on her note so that it could obtain her property through forecloS&®lan. 9Trial Tr. at 4-7.
The plaintiff testified that éfendant Nash told her that $100,000.00 would be placed in an
escrow account, with draws available on request and completion of an inspection of work done
with previously-disbursed loan fundgl. at 54-55;see alsd’l.’'s Ex. D-16 at 2%ettlement
Statemeny, Def.’s Ex. | at 2 (same)Accordng tothe plaintiff's testimony, atefendant Nash’s
instruction, she contactédathaniel Fulfordepeatedly to arrange for an inspection of the
property in order to obtain a draw on the property, but Fulford did not return any of her calls.
Jan. 9Trial Tr. at 30-31. The plaintiff indicated that in Octob2004, she spoke withefendant
Nash regarding drawon her loan and was informed by him that Capital City was unable to
disburse the requested funds because Capital City “did not have any money.” 1dShe32.
testified that she realized that a construction escrow account did not exish@wgim she had
already paid fees on the $100,000.00 that she contended was to have been placed in the escrow
account.ld. at 38-40. The plaintiff also elicited testimony from her daughtdelissa Barnette,

who saidthat defendant Nash similarly tahérin November 2004hat Capital City could not
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disburse funds to the plaintiff because it did not have sufficient money to do so. Jaal T0.
Il at 28. To support this testimony, the plaintiff presented bank records talsaio@apital City
did not have sufficient deposits to fund her loan on the day of settlemeat]y Octobef004
when she spoke teeterdant Nash regding a draw, sePl.’s Ex. B-1 (Capital City bank
statement for October 2004), or in November 2004 when her daughter spofenttadeNash
regarding a drawseePl.’s Ex. B-4 (Capital City bank statement for November 2004).

If the Court credits thelaintiff's testimony as described above, however, it is apparent
that the plaintiff knew of the defendants’ fraudulent conduct and her alleged lyjting end of
November 2004 The plaintiff alschad knowledgef the purported wrongdoinfgom defendant
Nash’s statements to her aid. Barnette regarding Capital City’s lack of funds.the very
least, the discussion about receiving a draw on the plaintiff's loan would havedasospe&ions
that placed her on inquiry notice of the alleged fraudulent conduct. The plaintiff filed her
complaint on October 14, 2008, just over four years after the incident in October 2004, during
which the plaintiff learned that Capital City lacked sufficient funds to disboeseproceeds to
her and that the construction escrow account central to her fraud and breach of camact cl
did not exist. The plaintiff thus filed h&aud claim more than three years after her cause of
actionaccrued.

In her repy to the defendants’ proposed findings of fact and conclusioras\pfthe
plaintiff argues that she amended her complaint to add the claims awvissueshe
“discover[ed] that the [d]efendants . . . had intentionally committed predatory defndird”
uponthe receipt okarly discoveryrom thedefendants Pl.’s Reply at 27—32At trial, the
plaintiff testified that she “didn’t know that it was fraud until after receiving thkba
statements,Jan. 10Trial Tr. | at 83, which she testified that she received in April 201@&tid.

88. This argument is unavailing. As described above, the fid&ati notice of the facts
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underlying her fraud claim and evidence of the defendants’ wrongdoing in the fall of 2004, and
thus her claim accrued at that tim&n interpretation of the discovery rule that permitted the
start of the limitations period to lelayed until a plaintiff received discovery that conclusively

proved herclaim would eviscerate the statute of limitatio@eeCormier v. Dist. of Columbia

Water & Sewer Auth.959 A.2d 658, 669—70 (D.C. 2008gjecting argument that statute of

limitations did not begin to run until the plaintiff receivaaexpert opinion that injury was
caused by defendant’s conduct because “a plaintiff could defer the running otukelsya
simply failing to consult an expert’)Moreover, the plaintiff's own action in amending her
complaint inOctober 200%0 include a fraud claim based on the allegation that Capital City was
underfunded underminé®r argument thaghe did not discover her cause of action until she
received Capital City’s bank statements in 2010

In response to the defendants’ argument that her claims arbaimezl, the plaintiff also
points out that Capital City “continue[d] to [accept] interest payments fnen} inthe year
2008 by force of threat to foreclose on the [p]roperty.” Pl.’s Reply aD28ing trial, the
plaintiff also testified thatlefendant Nash repeatedly assured her that he would provide her with
additional renovation fundsSeeJan. 9Trial Tr. at 82 (stating that Nash would refer her to
various individuals to give ham estimate)id. at 9798 (stating that Nash told her that he would
disburse funds to her if she agreed that she owed 24% interest on her outstanding loan); Jan. 10
Trial Tr. | at 84 (stating that[Nash]kept promising me that he was going to, basically,
disburse”). The Court construdee plaintiff's response as an argument tthet secdled
“lulling doctrine” applies* Under the lulling doctrine, a defendant is estopped from asserting a

statute of limitations defense becausedfismative conduct las lulleda plaintiff into inaction,

1 Because the plaintiff is proceedipep se the Courmustcorstrueherargumentsiberally. SeeRichardson v.
United States193 F.3d 545, 548 (D.C. Cir. 199@jtation omitted)
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causing her to file her claim beyond the limitations period based on her reliariee on t
defendant’s conductEast 718 A.2dat 156-57. A plaintiff may invoke the doctrine based on
actions such as assurances thatfendant will begin or resume performing its obligations

under an agreemengeeProf’| Answering Serv., Inc. v. Chesapeake & Potomac Tel. Co., 565

A.2d 55, 67 (D.C. 1989).

The lulling doctrine is inapplicable under ttiecumstancesf this case Themere act of
continuing to accept payments on a loan that was not paid in full upontgnetmotaffirmative
conduct thatonceat the facts relevant to the plaintiff's claion forestals herfrom filing of a
claim. Furthermorethe plaintiff also testified thatefendant Nash repeatedgynored or denied
her requests for a disbursement of loan proceeds throughout the loan petioet@after Jan.

9 Trial Tr. at 80 (plaintiff testified that Nash would not respond when she sent him estimates for
renovation workthatstill needed to be completed); Jan. Tkl Tr. at 220—24 (questioning Nash

on statements he allegedly maethe plaintiff thashecharacterized as “other excuses why
[Nash]did not disburse” to haas set forth immended complaint). The defendants’ conduct,
when considered in its entirety, cannot be fairly characterizedeksng to conceal fraudulent
behavior or inducing the plaintiff's inaction based on assurances that the defenuladts w
remedy the problem. To the contrarythé Court credits the plaintiff's testimony, it wouldve

been apparentithin the limitations periodhat the defendants would not disburse loan funds to
her despite statements to the contrary based on the pattern of calleyer by the plaintiff.

The plaintiff is also unable to rely on the continuing tort doctrine to aheidtatute of
limitations bar. In order to establish a “continuing tort,” a plaintiff must show “(1) a continuous
and repetitious wrong, (2) with damages flowing from the act as a whole tfziherom each

individual act, and (3) at least one injurious act . . . within the limitation period."dBear

Edmondson & Galldawer, 790 A.2d 541, 547-48 (D.C. 2002) (citation omittedderation in
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original). The fraudulent conduct alleged by the plaintiff, howeigethat defendant Nash
misrepresentelis intent to perfornCapital City’sobligations under the contrackeeAm.
Compl. 11 213-16. Since the note matured on September 1 n20@5than three years before
the plaintifffiled her claim, the alleged conduct necessaldgs not include actions taken within
the limitations period The continuing tort doctrine thus is of assistancéo the plaintiff.
Accordingly, the Court must conclude tlla¢ plaintiff's claims of frad and fraudulent
inducementre barred by the staéuof limitations.

Moreover, even if the plaintiff's claim were not tirbarred, the evidence adduced at trial
is insufficient to support a fraud claim. In order to prevail on a fraud claim, aifblanoist
prove by clear and convincing evidertbat the defendant made “(1) a false representation (2) in
reference t¢a] material fact, (3) made with knowledge of its falsity, (4) with the intent to

deceive, and (5) action is taken in reliance upon theseptation.”_Va. Acad. of Clinical

Psychologists v. Grp. Hospitalization & Med. Servs., Inc., 878 A.2d 1226, 1233 (D.C. 2005)

(citation omitted) A traditional fraud clainms based on an intentional misrepresentation, and in
the context of the formatioof a contract, is characterized as fraud in the inducement. Hercules

& Co., Ltd. v. Shama Rest. Corp., 613 A.2d 916, 923 (D.C. 19Q)aintiff can also bring a

fraud claim based on the defendant’s breach of a contract between the partieainf gheve
thatat the time the parties entered into the contract, the defendant “had no preseahiofent

carrying it out.” Va. Acad. of Clinical Psychologists, 878 A.2d at 1234e claim must be

premised on the defendant’s misrepresentation ofgit@senhintent to perform an act in the

future,” not “an erroneou®recasbof an event's future occurrence.” Chedick v. Nddl F.3d

1077, 1081 (D.C. Cir. 1998) (emphasis in origing®eBennett v. Kiggins, 377 A.2d 57, 60-61

(D.C. 1977).If the fraud claim involves a commercial contract negotiated at arm’s length, the

plaintiff must also prove that her reliance on tbpresentation was reasonablrake 993 A.2d
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at 622, 625 (extendintpis requirement beyond corporate litigants to plaintiff negotiating
settlemenagreement). Reliance is unreasonaitena plaintiff fails to investigate her
suspicions about the veracity of the defendant’s representations before emegngement.
Id. at 624-25.

It is this final element that proves fatal to the plaintiff's claims here. Even if the Cou
were to credit the plaintiff's testimony in its entirety, the plaintiff has not presenfécient
evidence showing that her reliance on the defendant’s representations wasteasdmaoted
earlier, there we numerous peculiarities in the loan application process and in the settlement of
the loan. First, Capital City did not require an appraisal of the plaintiff's gxopefore
approving a $220,000.00 loan secured by the O Street property, relying instead on an appraisa
conducedfour years earlier and on the plaintiff's representations concerning theofahes
property. Jan. 1Trial Tr. at 114-16see als@an. 9Trial Tr. at 26. Second, Capital City did
not acquire the plaintiff's credit reportsany time during the loan application proceSgeJan.
11Trial Tr. at 113. Third, Capital City did not request any verification of incomasset$rom
the plaintiff, and relied wholly on the plaintiff's representatiando her income. Seéw at114;
Jan. 9Trial Tr. at 66-67. These actions were taken with the knowledge that the plaintiff had a
pending bankruptcy petition when she applied for financing with Capital G#gJan. 12Trial
Tr. at 5-6 (defendant Nash’s testimony that dismissal of the plaintiff's bankruptcy petitismwa
condition to closing on her loan with Capital City). Fouttlg plaintiff testified that eéfendant
Nash told her that she didn’t need to acquire insurance on the property securing the loan. Jan. 9
Trial Tr. at 57, 60-61.

These irregularities should have, and in fdad, alert the plaintiff to the possibility that
the defendants wergt entering into the transaction in good faifft.the time of the disputed

transaction, the plaintiff had nearly twenty yedrexperience in the real estate business,
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specializing in mortgages, JanT8al Tr. at 58-59, and had previously purchased and renovated
“two or three other properties” for investment purposes, JamriaDTr. | at 5152. The

plaintiff testified thatin her experiencé’ a lender generally obtains an appraisal of the property
before settlement. Ja@Trial Tr. at 26. The plaintiff indicated that she expected Capital City to
verify her income and assets and implied that it was unusual that it dieljetst

documentation supporting the representations she made in her loan applicht@bG5-66.

The plaintiff testified that to her knowledgebarrower is generally required to obtain insurance
on the property securing the note before settlemenait 6Q Finally, he plaintiff testified that

she actuallyjuestioned efendant Nash before settlemesgarding théender’s fees reflecteon

the HUD settlement statemdrgcause she believed it to be illegal to collect fees based on the
entire amout of the loan even though only a portion of the loan would be disbursed at
settlement SeeJan. 12Trial Tr. at 33-34, 36(testifying that “upon reviewing” the HUD
settement statement, she contactefeddant Nash and “told him . . . you know you're not
supposed to be collecting the eight percent off of the $100,000 since you[‘re] not disbursing that
money to me [at settlement]’Perhaps most importantly, the plaintiff now relies on these very
indicators to establish her fraud claim, arguing, in phat it is “factually evident” that Capital
City was not “operating as a legitimate mortgage company” based on tkeaddats’

intentional failure to acquire the customary lending documents (i.e., real prapprgjisal

report, verification of income, credit report, inspection reports, verification of iacom
construction draw schedule, interior and exterior photographs of the [p]roperty, diké)the

Pl.’s Proposed Findings at 80.

2 The plaintiff did not testify as an expert witness, but the Court ruled thvasipermissibléor the plaintiff to
testify concerning her prior experience regarding other real estate transactionsTalnT9 at 59.
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In light of this evidencehe plaintiff cannotclaim thd she reasably relied on the
defendants’ representation that Capital City was entering into the tiansacgood faith and
intended to fully perform its obligation3.he plaintiff testified at trial that she recognized that
the defendants’ conduct before setédeviated from what, in her experience, was normal
practice in theeal estate industryif shehad suspicions, she was not permitted to “close [her]
eyes and blindly rely upon the assurances of another” in entering into the agregm€apital
City. Drake 993 A.2d at 624-25 (citation omitted). Furthermore, she now relies on these very
circumstances as proof that the defendants engaged in fraud. If, as thd plgnés, the
irregularities of the transaction make it “evident” that Capital @#g not “operating as a
legitimate mortgage company,” the plaintiff's reliance cannot be condideasonable. See
Pl.’s Proposed Findings at 80. The Court thus finds in favor of the defendantsptaaritie’'s
claims of fraud and fraudulent inducement.

The Court’s disposition of the fraud and fraudulent inducement claims requires it to
conclude that the plaintiff’'s claims of civil conspiracy and unjust enrichmest also falil
Under District of Columbia law, a cause of action for civil congyiia not actionable as an
independent cause of action, but ratlsélai means for establishing vicarious liability for the

underlying tort.” Exec.Sandwich Shoppe, Inc. v. Carr Realty Corp., 749 A.2d 724, 738 (D.C.

2000)(citation omitted) Having failed to prevail on her underlying fraud claithe plaintiff's
civil conspiracyclaim cannotbe maintainedId. The plaintiff's claim of unjust enrichment is
similarly predicated on the success of fiaudulent inducememtiaim. A plaintiff cannot
maintain a claim for unjust enrichment if a valid contract exists between the patiegigton

v. Trotman, 983 A.2d 342, 346-47 (D.C. 200Becausehe Court finds that the contract
between the parties is natid due to fraud, the Coumust findin favor of the defendants on the

plaintiff's claim of unjust enrichment.
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D. The Plaintiff's Breach of Contract Claim
The defendants contend that the plaintiff's breach of contract claim isryniae-
barred. Def.’s Proposed Findings at 14-gee alsd\nswer at 2 (asserting statute of limitations
defensess toall of the plaintiff's claim$. Claims for breach of contract are also subject to a
threeyear statute of limitations. D.C. Co8el2-301. The limitations period begins to run at the

time of the defadant’s breachMurray v. Wells Fargo Home Mortg., 953 A.2d 308, 319-20

(D.C. 2008) (citation omitted)Like fraud, the statute of limitations forckim for breach of

contractmay be tolled pursuant to the “discovery rule” so that the limitationsgpbdaes not

begin to run until a plaintiff has actual or inquiry notice of her cause of adtarris v. Ladner
828 A.2d 203, 205-06 (D.C. 2003).

The evidence adduced at trial demonstrates that the plaintiff's claim for lmfeach
contract is timebarred. As discussed earlier, according to the plaintiff's testimohg,vgas first
denied a disbursement of loan proceeds in October 2004, when defendant Nash told her that
Capital City did not have sufficient funds to make a disbursement. Jaial 9r. at37-38, 54—
55. Duringtrial, the plaintiff admitted twice that she believed that Capital City had already
breached its agreement with her by the time the loan matured1QJemal Tr. | at 83, 91-92.

The plaintiff's testimony plainly establishes thia¢ facts underlying her claim for breach of
contract had oaared as early as October 2004. As discussed earlier, the Court finds that the
plaintiff believed that Capital City had breached the agreemeait least March 2005The
plaintiff's claim for lreach of contract had thasrtainlyaccrued by the time the loan matured on
September 1, 2005. The plaintiff's claim for breach of contract, which was filed on Ot&be
2008, more than three years after the maturation of the ntiteredorebarredby the statute of
limitations. Accordingly, the Court finds in favor of the defendants ompthmtiff's breach of

contractclaim.
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E. The Plaintiff's Claim for Intentional Infliction of Emotional D istress
In orde to prevail on aclaim of intentional infliction of emotional distress, a plaintiff
must show “(1) extreme and outrageous conduct on the part of the defendant which (2)
intentionally or recklessly (3) causes the plaintiff severe emotiorta¢sis Kitt v. Capital

Concerts, In¢.742 A.2d 856, 861 (D.C. 199@jitations and quotation marks omitted). Conduct

is actionablaunder this theory of liabilitpnly if it is “so outrageous in character, and so extreme
in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and

utterly intolerable in a civilized community.Wood v. Neuman, 979 A.2d 64, 77 (D.C. 2009)

(citation and quotation marks omit)edA plaintiff mustshow that the defendant harbofed
intent . . . to cause a disturbance in [thenpifi's] emotional tranquility so acute that harmful
physical consequences might resuld: (citation and quotation marks omittedixperiencing
general unhappiness and embarrassment does not constitute the “severe edisitiessil
required to receer for intentional infliction of emotional distreskl. at 78 (holding that
evidence that the plaintiff “was ‘horrifiedit [the defendant’s] destruction of her garden, was
constantly crying and almost sleepless, was shaken at her arrest, and waassetbahaving
been made out to be a ‘pariah’'the neighborhood” was not sufficient to support claim of
intentional infliction of emotional distress).

Even if the Court were to credit her testimony in its entirety, the plaintiff failed to
introduce suiftient evidence at trial to sustain a claim of intentional infliction of emotional
distress against the defendants. The plaiptégente@vidence regarding the emotional impact
of the defendants’ actions upon her through her @stimonyand that of br daughter.The
plaintiff testifiedthatshe was “really upset” upon learning that Capital City did not have
sufficient funds to disburse to her, JaTrial Tr. at 32 that she experienced financial difficulty

particularly in paying for her son’s edaton id. at 77 67—68, andhat her daughter “saw that it
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was making [herill,” id. at 77. Ms. Barnett, the plaintiff daughtertestified thathe plainiff
was “troubled and dismayed” at her experiences with Capital City, Jamialdr. Il at 27, 29—
30, and that the plaintiff's financial difficulties required her to providencial assistanc® her
mother,_id.at 30-31. Although the plaintiff indicated that she was ill in late 2004, J&nab
Tr. at 69, the plaintiff did not present any@nce at triabther than her brief statement that her
daughter “saw that it was making [hél] id . at 77, showinghat her medical issues were
caused or exacerbated by the defendants’ allegeduct,_seJan. 10Trial Tr. | at 91 (stating
that she wa hospitalized in late 2004 but declining to disclose the nature of her illness). Even
assuming that the defendant’s conduct was sufficiently “extreme and outrageeatsfy he
first element of the claim, the plaintiff's evidence shows only thapldetiff experienced
general distress, embarrassment, and unhappiness. The plaintiff did notgriesede that she
suffered emotional distress “so acute that harmfuslay consequences might resudind
therefore, the Court finds in favor of thefendants on the plaintiff's final claim.
[ll. CONCLUSION

For the reasons set forth above, the Court finds in favor of the defendants on all
remaining claims in the plaintiff's First Amended Complaint.

SO ORDERED this 4th day ofMarch 2013

REGGIE B. WALTON
United States District Judge

13 The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.
29



