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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM GREEN,
Plaintiff,
V. Civil Action No. 09ev-02272(ABJ)

JOHN McHUGH,
Secretary of the Army

N N N N N N N N N N N

Defendant

MEMORANDUM OPINION

Defendant has movetb dismissplaintiffs complaint under Federal Rules of Civil
Procedure 12(b)(1) and 12(b)(6)Defendant contends that the Court lacks subjectematt
jurisdictionover claimschallengingactionstaken by the Armyrior to November 2003, and that
plaintiff fails to state a claim upon which relief can be granted for actlwatsoccurredafter
November 2003. For the reasons stated below, defendant’s motion to dismiss will ke grante

BACKGROUND

Plaintiff William Green proceedingpro se is aformer soldier in the United Stat@smy,
who has sought for some time to upgrade the characterization of his discliirdéded this
actionon November 30, 2008eelkng judicial review of thedecisionby the Army Board for the
Correction of Military Records (“Correction Boardand the Detention Review Board
(“Detention Board”) Plaintiff's handwritten complaint is difficult to interpret, but the Court will

construe theomplaint to includea clam challengingthe nature of hislischarge from the Army

1 Pursuant to Fed. R. Civ. P. 25(d)(1), John McHugh is substituted for Peter Geren as
defendant in this action.
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in 1974. Compl. at 1. Plaintiff has filed numerous requestdischarge upgrade and requests

for reconsiderationwith the Correction Board and the Discharge Board over a periotbod

than 30 yearsseeking arupgrade fronthe category ofother than honorable” tthe category of

“general” discharge. It is unclear from the complaint which particular decision(s) from the

Correction Board or the Detention Board plaintiff challenges in this action. The @®@dlur

broadly construe thpro seplaintiff's pleading as raising claims regarding the original discharge

as well as all later requests for reconsideratidhe Court notes thdbllowing facts from the

Administrative Record (“AR), ? which plaintiff references in the complaint:

Plaintiff was discharged from the Arnon November 11, 1974SeeAR 53.

In 1978, plaintiff sought a discharge upgrade before the Discharge Boaftbr
reviewing his application and official fileshe Board determineth March 1979that
plaintiff had been properly dischargedhe Discharge Board stated “[a]fter a thorough
review of the file, the Board unanimously voted to deny relief of the applicant’'s teques
for upgrade. In 9 [months] of service on the enlistment the applicant had 1
[administrative punishment] for [absent without leavAWOL”)] and an additional
AWOL . . . No matters were submitted in mitigation or extenuation for his extended
period of AWOL . ...” SeeAR at 46-52.

In 1980, plaintiff reapplied for relief before the Discharge Board. The Board selealul
hearing regarding his requgebtit plaintiff failed to appedior the hearing SeeAR at 34,
37-38.

In December 1984plaintiff requested relief based on his claim that “[h]e requested a
separation from thservice of hardship” and since he did not receive it, “he absented
himself without authority, to alleviate the problem at home.he Torrection Board
reviewed his application and official files addniedthe request for a discharge upgrade.
SeeAR at29, 30-31

In June 2000, plaintiff filed a request for discharge upgrade with the DiscBaagd.
SeeAR at 25-26. The Discharge Board notified plaintiff that it would not process any
further requestbecause it was prohibited by statute from procesggests “past 15
years from the date of dischargeSeeAR 24-26.

2

A document outside the complaint may be considered on a motion to dismiss if it is

“referred to in the complaint” and is “integral to’etiplaintiff's claim. Kaempe v. Meyer867
F.3d 958, 965 (D.C. Cir. 2004).



= In December 2000, plaintiff sought a dischangegradefrom the Corrections Board
claiming that he did not have any disciplinary actions during his enlistmems iarmy.
This requestwas rejected because the Correction Board noted that his official file
contained evidence of disciplinary action for AWO&eeAR 17-19, 21.

= In April 2007, plaintiff asked the Correction Board to reconsider its December 2000
decision denying his discharge upgrade. In August 2007, the Correction Board notified
him that it would not reconsider his request because it was not received withirawne y
of the original decisionSeeAR 13-14.

= In November 2007, plaintiff requested reconsideration from the Correction Boas.
Correction Board informed plaintiff in March 2008 that it would not take action on his
request and that it would not consider any future requests for reconsideratios of t
matter. SeeAR 9-12.

= In June 2008, plaintiff requested that the Discharge Board grant his request for an
upgrade. The Discharge Board informed him that it would not process any further
requests because was prohibited by statute from processing requests “past 15 years
from the date of discharge3eeAR 3-8.

= In October 2008, plaintiff filed a request for reconsideration with the CtayreBoard.
In June 2009, the Correction Board returned his request for reconsideration without
action. SeeAR 1-2, 7-8.
STANDARD OF REVIEW

In evaluating a motion to dismiss under either Rule 12(b)(1) or 12(b)(6), the Court must
“treat the complaint’s factual allegations as true . . . and must grant plaimgifbénefit of all
inferences that can be derived from the facts allege8parrow v. United Air Lines, Inc216
F.3d 1111, 1113 (D.C. Cir. 2000) (quotiSghuler v. United State617 F.2d 605, 608 (D.C. Cir.
1979) (citations omitted) Nevertheless, the Court need not accept inferences drawn by the
plaintiff if those inferences are unsupported by facts alleged in the complaintusbttenCourt
accept plaintiff's legal conclusionsBrowning v. Clinton 292 F.3d 235, 242 (D.C. Cir. 2002).

In addition, wherghe action is brought by a plaintiff proceedipg se “the court must take

particular care to construe plaintiff's filings libdsal for such complaints are held “to less



stringent standards than formal pleadings drafted by lawy€iséekss Fort Myer Constr. 722
F. Supp. 2d 93, 107 (quotitpinesv. Kerner 404 U.S. 519, 520).
A. Rule12(b)(1) Motion to Dismiss

A plaintiff bearsthe burden of establishing jurisdiction by a preponderance of the
evidence. SeeLujan v. Defenders of Wildlif&04 U.S. 555, 561 (19923hekoyan v. Sibly Int'l
Corp, 217 F. Supp. 2d 59, 63 (D.D.C. 200Bederal courts are courts of limitgdisdiction
and the law presumes that “a cause lies outside this limited jurisdictkamkkonenv. Guardian
Life Ins. Co. of Am.511 U.S. 375, 377 (199 see alsaGen. Motors Corp. VEPA 363 F.3d
442, 448 (D.C. Cir. 2004) (“As a court with limited jurisdiction, we begin, and euriidh
examination of our jurisdiction.”).Because “subjeanatter jurisdiction is an ‘Aficle] Il as
well as a statutory requiremeft . ] no action of the parties can confer subjactiter
jurisdiction upon a federaloart.”” Akinseye vDistrict of Columbia 339 F.3d 970, 971 (D.C.
Cir. 2003) (quotingns. Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guit&U.S.
694, 702 (1982)).

Unlike when deciding a motion to dismiss under Rule 12(b)(6), the cgurbt limited
to the allegations of the complaint deciding a Rule 12(b)(1) motidn Hohri v. United States
782 F.2d 227, 241 (D.C. Cir. 1986)jcated on other groundgd82 U.S. 64 (1987)Rather, a
court “may consider such materials outside thadilggs as it deems appropriate to resolve the
guestion whether it has jurisdiction hearthe case.”Scolaro v. D.C. Bd. of Elections & Ethjcs
104 F. Supp. 2d 18, 22 (D.D.C. 2000) (citidgrbert v. Nat’'l Acad. of Scienced74 F.2d 192,
197 (D.C. Cir.1992; see alsalerome Stevens Pharms., Inc. v. F@82 F.3d 1249, 1253 (D.C.

Cir. 2005).



B. Rule 12(b)(6) Motion to Dismiss

“To survive a [Rule 12(b)(6)] motion to dismissa complaint must contain sufficient
factual matter, accepted as true, to statkimn to relief that is plausible on its faceXshcroft v.
Igbal, --- U.S.---, 129 S. Ct. 1937, 1949 (2009) (internal quotation marks omitted)also Bell
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007A claim is facially plausible when the pleade
factual content “allows the court to draw the reasonable inference that the deferiddni¢ ifor
the misconduct alleged.Igbal, 129 S. Ct. at 1949 The plausibility standard is not akin to a
‘probability requirement,’ but it asks for more thanh@er possibility that a defendant has acted
unlawfully.” Id. “[W]here the wellpleaded facts do not permit the court to infer more than the
mere possibility of miscaduct, the complaint has allegedut it has not ‘show[n]- ‘that the
pleader is entitie to relief.”” Id. at 1950 (quoting Fed. R. Civ.. B(a)(2)). A pleading must
offer more than “labels and conclusions” or a “formulaic recitation of the elenfeatsanise of
action,”id. at 1949, (quotingwombly 550 U.S. ab55), and “the tenet that a court must accept
as true all of the allegations contained in a complaint is inapplicable to legalstonsltild. In
ruling upon a motion to dismiss, a court may ordinarily consider only “the fdetgedlin the
complaint, douments attached as exhibits or incorporated by reference in the complaint, and
matters about which the Court may take judicial noticgustave-Schmidt v. Cha®26 F. Supp.
2d 191, 196 (D.D.C. 2002) (citations omitted).

C. Review of Military Correction Board Decisions

Military correction board decisions are reviewed “under an ‘unusuadierential
application of the arbitrary or capricious standard’ of the AdministrativeeBue Act.” Cone
v. Caldera 223 F.3d 789, 793 (D.C. Cir. 2000) (quotkugisv. Sec'’y of the Air Force366 F.2d

1508, 1514 (D.C. Cir. 1989)) (internal quotation marks omitted). The Court must defer to the



decision of the correction board “unless it is arbitrary and capricious, contragwioot
unsupported by substantial evbe.” Frizelle v. Slater 111 F.3d 172, 176 (D.C. Cir. 1997).
The correction board’s decision need only “minimally contain ‘a rational connectiwediethe
facts found and the choice madeDickson v. Sec'y of Defensg8 F.3d 1396, 1404 (D.C. Cir.
1995) (quotingMotor Vehicle Mfrs. Ass’'n v. State Farm Mut. Auto. Ins.,@63 U.S. 29, 43
(1983)).

ANALYSIS

Plaintiff's claims concerning Isi 1974 discharge aritie Correction Board’s decisions
prior to November 2003are barred by the statute of limitat® “If a service member brings
directchallenge to his or her discharge, theysar statute of limitations of [section] 2401(a) is
the period of limitations that applies.Nihiser v. White 211 F. Supp. 2d 125, 128 (D.D.C.
2002)® The same statute of limitations also applies to adverse decisions by thee’servi
administrative review board.ld. Since plaintiff filed this action in November 2009, his
challenges to the 1974 discharge atidCorrection Board’s decisions prior to November 2003
are time barredandthis Court lacks jurisdictiomo consider them Thus, those claims will be
dismissed on jurisdictional grounds.

As for plaintiff's claimsconcerning the denial dfis reconsideration requests from 2007
to 2009, the Gurt finds thatplaintiff hasfailed to state a clainupon which relief could be
granted. The complaint alleges no facts from which the Court could plausibly conclude that the
Corrections Board decisions were arbitrary and capricious, contrary to law, or unsdgport

evidence.Frizelle, 11 F.3d at 176. Pursuant to 10 U.S.C. § 136thy Regilation 15185 was

3 With certain exceptions, “every civil action commenced against the Unitest Stadll be
barred unless the complaint is filed within six years after the right ioinafotst accrues.” 28
U.S.C. § 2401(a).



implemented to govern the process for correcting military recorfdaragraph A5 of the
regulationgoverns the reconsideration of Correction Board decisamsit provides in pertinent
part “[i]f the [Correction Board] receives aqeest for reconsideration more than 1 year after the
[Correction Board]'s original decisioor after the [Correction Board] has already considered one
request for reconsideration the case will be returned without action . . . .” 32 C.F.R. § 581.3
(9)(4)(ii). TheCorrection Boaranade aecision in December 20@&&the result of a substantive
review of plaintiff's previous reconsideration request. Compl. at der&fore, theBoard’s
subsequentefusals to reconsiddris requestvere proper. Thus, plaintiff's allegations, even
construed as true, do fallow[] the court to draw the reasonable inference that the defendant is
liable for the misconduct allegedIgbal, 129 S. Ct. at 1949.

CONCLUSION

For the foregoing reasons, defendant’'s motmrmismiss is granted A separate raler

Ay B
v,

AMY BERMAN JACKSON
United States District Judge

will issue

DATE: June24, 2011



