ADAMS v. DEPARTMENT OF MENTAL HEALTH OF THE DISTRICT OF COLUMBIA et al

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALBERT ADAMS,
Plaintiff, . Civil Action No.: 09-2459 (RMU)
V. Re Document Ne.: 4, 11
DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART THE DEFENDANT’SMOTION TO DISMISS THE
SECOND AMENDED COMPLAINT ; DENYING AS MOOT THE DEFENDANT’S
MOTION TO DiIsMISS THE FIRST AMENDED COMPLAINT
I. INTRODUCTION
This matter comes before the court on the defendardtson to dismisshe secod

amended complaintThe plaintiff alleges that the defendanbjectechim to disparate treatment
on the basis of his disability and to a hostile work environment in violation of the Rehalilitat
Act of 1973 (‘Rehabilitation Act), 29 U.S.C. 88 70&t seq.the Americans with Disabilities Act
of 1990 (“ADA"), 42 U.S.C. 88 1210é&t seg.and the District of Columbia Human Rights Act
(“DCHRA"), D.C. CopE 88 2-1401.0%t seq For the reasons discusdsgtein the courgrants
the defendant’s motion to amss the plaintiff's DCHRA claims and hissparate treatnm
claimsunder the Rehabilitation Act. €rtourf howeverdenieshe defendant’'s motion to

dismissthe plaintiff's ADA claims and hiostile work environment claim brought under the

Rehabilitaion Act.
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Il. FACTUAL & PROCEDURAL BACKGROUND *

The plaintiff, a Technology Specialist fane District of Columbia Department of Mental
Health (the Departmeri}, suffered astroke on May 8, 2005. 2d Am. Comfif|9-10, 14. After
spending two monthis a rehabilitation center, he asked the Departrizgrgermission to work
from home.Id. 1 17-18. The plaintiff communicated this request to his supervisor and the
Deputy Director of Finance and Administratiorid. § 18-19.

In September 200%5he plaintiff's request to work from home had still not beganted
prompting theplaintiff's spouseéo contacthe defendant’s Equal Employment Opportunity
(“EEQ”) Manager Id. 1 25. The EEO Manager askédat the plaintiff initiate “the informal
stage ofan EEO complaint,” andxplained that “th@®istrict of Columbia ld never encountered
a requestor a reasonable accommodation” and that there was “no system in place for a person in
[the plaintiff's] situation.” Id. {1125-26. On February 5, 2006, thefehdants EEO Manager
issued the plaintiff a notice of right to file a discrimination complaint, stating that taedieft
was“unable to grant the accommodation [the plairtdfl] request[ed]. Id. §132-33.

On February 22, 2006, the plaintiff filedformaladministrative complaint with the
District of Columbia Office of Human Rights (@OHR’) and crosdgied it with the EEOC.Id.

1 34; Def.’s Mot. Ex. A.Pl's Oppn at 21. In September and October 2006, the parties engaged

! For the purposes of this Rule 12(b)(6) motion, the court treats all of the plaintiff's factual
allegations as trueSeeMacharia v. United States334 F.3d 61, 67 (D.C. Cir. 2003).

2 At the defendant’sequest, the plaintiff submitted a letter from his doctor to the Departmen
indicating that hevas physically disabled due to having suffered a massive stroke and that while
his recovenyperiod was unknowrhe“was unable to work in an office setting; . . . was able to
work from home; . . . was able to use his computer with his right hand; and . . .levas ab
understand all that was required to do his jobd’ Am. Comp {1 2324.



in mediation which resulted in a non-binding agreement that the plaintiff could work from home.
2d Am. Compl {135, 37, 38, 40. In February 200@etdefendant installed a computer at the
plaintiff's home id. 1 43, but did not put him on the payroll or give laotess to the

Department’s websiteld.  38. In April 2007, the plaintiff's supervisor tdlie plaintiff's

spousehat the plaintiff wagetting paid but was not performing his dutiés. § 22. During this

time the parties continued to discuss a formal settlement, bsucioagreement was ever

reached, and the plaintiff decided to move forward with the DCOHR complaint préde$%2.

On January 1, 2008, the DCOHR issued a determination that there was probable cause to
believe that the defendant had disgnated against the plaintiff by failing to provide him with a
reasonable accommodatiold. 152-53. The parties’ mediation efforts continued until August
15, 2008, when the DCOHR issued a notice that the parties had failed to reach an agreement.
Pl.’s Oppn at 8. Eventuallythe plaintiff requested that the DCOHRansfet the case to the
Superior Court for the District of Columbidd. § 7. The defendant took no position on the
plaintiff's requesto “transfer, but did “expressly reserve[] amynd all of its legal rights and
defenses under the law.” Pl.’'s Opp’n, EXO&f.’s NonOpposition to Pl.’s Mot. to Transfer).

In response, the DCOH&ministratively dismissetthe plaintiff's complaint with prejudice on
October 20, 2009PI.’s Oppn, Ex. 3.

On November 9, 2009, the plaintiff filedcomplaint in the Superior Couagainst the
Department, the mayor and the attorney general of the District of Coluidb&t.17 An
amended complaint was filed on December 21, 2@¥ENotice of Renoval, Ex. A. The case

was sibsequently removed to this court on December 31, 2@090n January 7, 2010, the



defendantsiled a motion to dismiss the plaintsfamended complainiSee generallppef.’s
Mot. to Dismiss Am. Compl On February 1, 201€hecourt granted the plaintiff lea to file a
second amended complatSee generallMinute Order (Feb. 1, 2010). In his second amended
complaint, he plaintiff alleges that the defendant discriminated againsbhithe basis of his
disability andsubjected him to a hostile work environment in violation of the Rehabilitation Act,
the ADA andthe DCHRA.* See2d Am. Compl {1 65-137.

On February 16, 2010, the defendant feéadotion to dismiss the second amended
complaint® SeeDef.'s Mot. to Dismiss 2d Am. Compl. Pef.’s Mot”). With this motion now

ripe for adjudication, the court turns to the applicable legal standards and the pegtiesénts.

3 In his second amended complaint, the plaintiff asserts claims against the Distritirabt2o
rather than the Department, the mayor and the attorney general of the District of ColBa®ia.
generally2d Am. Compl. The defendant, nonetheless, argues indgtion to dismiss the
plaintiff's second amended complaint that the Department lacks thetyapdme sued. Def.’s
Mot. to Dismiss 2d Am. Compl. at 20 (“Def.’s Mot.”). Because the Departmentlsnger a
named party in the second amended complsé® generalld Am. Compl., the court denies as
moot the defendant’s motion to dismiss the second amended complaint assibfeeeks the
dismissal of all claims against the DepartmesgeDef.’s Mot. at 20.

4 Plaintiff appears to assert aagh of disparate treatment under Title VIl based on his disability.
See generalllzd Am. Comp. Thelefendantmoves to dismisthe claim. Def’s Mot. at 19. The
plaintiff does not respond to the defendant’'s argumgee. generallyPl.'s Oppn. Becausditle
VII prohibits discrimination based on “race, color, religion, sex, or national drighl).S.C§
2000e2(a)(1), and because the plaintiff has failed to provide any opposition to the défendan
argument, the court grants the defendant’s motiahsimiss thoselaims. See Kissi v. Panzer
664 F. Supp. 2d 120, 123 (D.D.C. 2009) (stating that veimapposition fails to address the
argumentsnade in a motion, a court may treat the motion as conceded).

3 Because the plaintiff's filing of his seedamended complaint on February 1, 2010 rendered his
first amendedomplaint a nullityseeWultz v. Islamic Republic of Ira2009 WL 4981537, at *1
(D.D.C. Dec. 14, 2009iting 6 FED. PRAC. & PROC. § 1476) the court denies as moot the
defendant’'s maon to dismiss the plaintiff's first amended complaidt,(citing Myvett v.

Williams 638 F. Supp. 2d 59, 62 n.1 (D.D.C. 200@8})ating that [a] motion to dismiss a
complaint that bs been subsequently amended is . . . amtcord Mass. Mfg. Exteri P’ship
v. Locke 2010 WL 2679835, at *1 (D.D.C. July 7, 201Gyay v. D.C. Public Schs688 F. Supp.
2d 1, 6 (D.D.C. 2010).



[ll. ANALYSIS
A. Legal Standard for a Rule 12(b)(6) Motion to Dismiss

A Rule 12(b)(6) motion talismiss tests the legal sufficiency of a complaBtowning v.
Clinton, 292 F.3d 235, 242 (D.C. Cir. 2002). The complaint need only set forth a short and plain
statement of the claim, giving the defendant fair notice of the claim and the grounds ugon whi
it rests. Kingman Park Civic Asg’'v. Williams 348 F.3d 1033, 104.C. Cir. 2003) (citing
FeD. R.Civ. P.8(a)(2) andConley v. Gibson355 U.S. 41, 47 (1957)).Stich simplified notice
pleading is made possible by the liberal opportunity for discovery and the other pretrial
procedures established by the Rules to disclose more precisely the basis of ivotimalali
defense to define more narrowly the disputed facts and issGesley 355 U.S. at 47-48
(internal quotation marks omitted). It is not necessary for the plaintiff to pleddrakts of his
prima facie case in the complaiSuvierkiewicz v. Sorema N,A34 U.S. 506, 511-14 (2002), or
“plead law or match facts to every element of a legal tHekingger v. Fadely211 F.3d 134,
136 (D.C. Cir. 2000) (internal quotation marks and citation omitted).

Yet, “[tJo survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its fsslecroft v. Iqgbal129 S.
Ct. 1937, 1949 (2009) (internal quotation marks omittBd)t Atl. Corp. v. Twomb|y550 U.S.
544, 562 (2007) (abrogating the oft-quoted language €omiey 355 U.S. at 45-46, instructing
courts not to dismiss for failure to state a claim unleappears beyond doubt that “no set of
facts in support of his claim [] would entitle him to reljef A claim is facially plausible when

the pleaded factual contérallows the court to draw the reasonable inference that the defendant



is liable for the nsconduct alleged. Igbal, 129 S. Ct. at 1949 (citinpwombly 550 U.S. at
556). “The plausibility standard is not akin to a ‘probability requirement,” but it asksoi@ m
than a sheer possibility that a defendant has acted unlawfidly(titing Twambly, 550 U.S. at
556).

In resolving a Rule 12(b)(6) motion, the court must treat the comdautual
allegations- including mixed questions of law and facs-true and draw all reasonable
inferences therefrom in the plaint#fffavor. Holy Land Found. for Relief & Dev. v. Ashcroft
333 F.3d 156, 165 (D.C. Cir. 2008rowning v. Clinton292 F.3d 235, 242 (D.C. Cir. 2002).

While many welipleaded complaints are conclusory, the court need not accept as true inferences
unsupported by factstseut in the complaint or legal conclusions cast as factual allegations.
Warren v. Dist. of Columbja853 F.3d 36, 39 (D.C. Cir. 2008rowning 292 F.3d at 242.
“Threadbare recitals of the elements of a cause of action, supported by mere conclusory
staements, do not suffice.lgbal, 129 S. Ct. at 1949 (citinpwombly 550 U.S. at 555).

A defendant may raise the affirmative defense of statute of limitations via a Rj€5)2
motion when the facts that give rise to the defense are clear from tha# theecomplaint.
SmithHaynie v. Distof Columbia 155 F.3d 575, 578 (D.C. Cir. 1998). Because statute of
limitations issues often depend on contested questions of fact, however, the court shotdd hesita
to dismiss a complaint on statute of limitasagrounds based solely on the face of the complaint.

Firestone v. Firestoner6 F.3d 1205, 1209 (D.C. Cir. 1996). Rather, the court should grant a
motion to dismiss only if the complaint on its face is conclusively-tareed. Id.; Doe v. Dept

of Jusice, 753 F.2d 1092, 1115 (D.C. Cir. 1985). If “no reasonable person could disagree on the



daté on which the cause of action accrued, the court may dismiss a claim on statute of
limitations grounds.Smith v. Brown & Williamson Tobacco Carf.F. Supp. 2d 1473, 1475
(D.D.C. 1998) (citingkuwait Airways Corp. v. Am. Sec. Bank, N80 F.2d 456, 463 n.11
(D.C. Cir. 1989)).
B. ThePlaintiff's Rehabilitation Act Claims

The plaintiff alleges that the defendant violag@d94 of the Rehabilitation Act bgiling
to reasonably accommodate his disability fosderinga hostile working environmerft.2d Am.
Compl.q11, 65-97. The defendant moves to disnhese claims, arguing that they are barred
by the applicable statute of limitations. DeMot. at 9. More specifically, the defendant
contendghat because the plaintiff, as a Aeaderal employee, was not required to exhaust his
administrative remedies prior to filing suit, the statute of limitations was not tolled while his
claims were pending ba®the DCOHR and EEOC, and the applicable limitations period has
now expired.ld. at 1011.

The plaintiffdisagreesarguingthat the statute of limitations was tallbecause he was

required to exhaust his administrative remedies before bringing suit under theliReiloabAct,

6 The plaintiff also alleges that the defendant violated § 791 of the Rehabilitation Adt, avityc
appliesto claims brought by employees of a federal “department, agencinstndmentality.” 29
U.S.C. § 791see also Taylor v. SmaB50 F.3d 1286, 1291 (D.C. Cir. 2003) (holding that § 791
provides the exclusive avenue for relief under the Rehabilitation Act for fedephbyees). The
plaintiff does not allege that the defendant is a federal “department, agency, orénsadinyy’
nor does he explain how § 791 would apply to the defend&a®.generallzd Am. Compl.; Pl.’s
Opp’n. Accordingly, the court dismisses the plaintiff's claims brought under $or%dilure to
state a claim upon which relief can be grant8deStewart v. Dist. of Columbij2006 WL
626921, at *8 (D.D.C. Mar. 12, 2006) (stating that a mental health facility opesatkd District
of Colunbia Department of Mental Health is “subject to the strictures” of § 794, but not § 791);
cf. Freed v. Consol. Rail Corp201 F.3d 188, 192 (3d Cir. 2000) (stating that a recipient of
federal funding cannot be sued for a violation of § 791).



Pl.s Oppn at 12-13, and because he filedharge ofliscrimination with the DCOHRd. at

13-14. Additionally, the plaintiff contends thas hostile work environment claim is a
continuing violation and should not be dismissed basdtestatute of limitationsld. at 2021.
Finally, the plaintiff argues thaven ifhis Rehabilitation Act claims are untimely, the defendant
waived that defensehen it took no position on the plaintiff’'s motion to transfer the proogedi

to the Superior Courtld. at 16.

1. The Plaintiff Was Not Required to Exhaust His Administrative Remedies
Under 8§ 794 of the Rehabilitation Act

Section 794 of the Rehabilitation Act prohibits “discrimination under any program or
activity receiving Fedral financial assistance or under any program or activity conducted by any
executive agency.29 U.S.C. 8§ 794. Wethera plaintiff is required to exhaust his
administrative remedies prior to commencing suit ugdé@4remains arunsettled question in
this jurisdiction. SeeStewartv. Dist.of Columbia 2006 WL 626921, at *10 (D.D.C. Mar. 12,
2006). Pursuant to § 794a(a)(2), the “remedies, procedures, and rights set forth in titleeVI of t
Civil Rights Act of 1964"are available to any person aggriéwender 8 794. 29 U.S.C. §
794a(a)(2) (emphasis added). Interpreting this provighesm Circuit held thabecaus& 794 of
the Rehabilitation Acincorporateshe “proceduresfrom Title VI, a plaintiff proceeding under §
794 was not required to exhaasiministrative remediedMilbert v. Koop 830 F.2d 354, 356
(D.C. Cir. 1987). In 1992, however, Congress amended § 764 &ahabilitation AgtseePub.

L. No. 102-569, 106 Stat. 4344, state that[t]he standardsused to determine whether [§ 794]

has been violated in a complaint . . . shall bestaadardsapplied under title | of the [ADA] . . .



and the provisions of [§§ 12201 to 12204 and 12210], of the [ADA]9 U.S.C. § 794)
(emphasis added).

Sincethis amendment took effeotourts inthis districthave struggletb determire what
types of “standards” shoulee borronedfrom the ADAwhen evaluating a claitrought under 8
794 of theRehabilitation Act Some courts have interpreted thandards’of the ADA to

includethe “powers, remdies, and procedures” that the ADA incorporates from Title VII,

Turner v.Dist. of Columbia 383 F. Supp. 2d 157, 176 (D.D.C. 2005) (stating that becagise th
Rehabilitation Act incorporates thstandards” of the ADA, which incorporates the “powers,
remedies, and procedures set forth in [Title Viihé Rehabilitation Acalso incorporatethe
“powers, remedies, and procedure§Title VII); seealsoEllis v. Georgetown Univ. Hosp631

F. Supp. 2d 71, 75 (D.D.C. 2009) (noting that plaintiffs suing a non-federal employer under 8
794 of Rehabilitation Act, “like those under Title VII, must exhaust their admitigra
remedies”)Davis v. Dist. of ColumbiaCiv. No. 02-2260 (D.D.C. August 7, 2003) (Mem. Op.)
(explaining that the 1992 amendmetutshe Rehabilitation Aatequirethat a plaintiff exhaust
administrative remedies prior to filing an employment discrimination claim under.§794)

Meanwhile, othecouttsin this districthavelimited the“standards'that § 794

Thus 8 79(d) incorporates from the ADA provisions governing the general construction of the
ADA (812201), the state’s immunity under the ADA (8§12202), the prohibition dgaitadiation
against and coercion of an individual with disabilities enforcing his rigider the ADA

(812203), the promulgation of guidelines to ensure that architectural structures apdrtedion
are in compliance with the ADA (812204) and the application of the ADA to illegal derg us
(812210).



incorporategrom the ADA toinclude onlystandards of liability Stewartv. Dist of Columbia

2006 WL 626921, at *10 (D.D.C. Mar. 12, 2006) (stating that “by incorporating the ‘standards’
of Title | [of the ADA] into [8 794], Congress was simply ensuring that all employees governed
by federal disability antdliscrimination law were subjected to the same liability requirements”);
see alsdsordon v. Dist. of Columbj&05 F. Supp. 2d 239, 244-45 (D.D.C. 2009)
(acknowledging the “disagreement about the appropriate limitations period@rfspm tension
between two sections of the [Rehabilitation]JA@nd agreeing witlstewar}; Jones v. Univ. of

Dist. of Columbia505 F. Supp. 2d 78, 85 (D.D.C. 2007) (noting that 8§ 794 of the Rehabilitation
Act “provides remedies set forth in Title VI, which does not explicitly requirexaustion of
remedies”) The courts inltese cases reasortbdt hadCongress intended tonend the
Rehabilitation Act sosto incorporate the “powers, remedies, and procedaofdése ADA, it

would have done so expressigeege.g, Stewarf 2006 WL 626921, at *1(xplaining that the

use of the term “standards” instead of “powers, remediespaoedures” indicates Congee

intent to “circumscribe the incorporation of the ADA’Accordngly, these courts have
concludedhat theexhaustion of remedies is not required for claims arising under 8704 of the

Rehabilitation Act Sege.g, Stewarf 2006 WL 626921, at *11.

10



This court agrees with the conclusion of those courts in this district as well as othe
Circuit court$ thatheld that § 794 of the Rehabilitation Act incorpesitle VI's “remedies,
procedures, and rights,” including statute of limitations and exinstion requirementsThe
court is particularly persuaded by the fact that the Rehabilitation Act explicitlspmedes Title
VI's“remedies, procedures, and righiisto § 794, rather than those of Title VII. 29 U.S.C. §
794a(a)(2)see also Gordarb05 F. Supp. 2dt245 (noting that Tie VI is expressly
incorporated in the Rehabilitation Act).Accordingly, the ADA’s exhaustion requirement does
not apply to the Rehabilitation Act and the plaintiff was not required to exhaust his
administrative remedies for his Rehabilitation Act claims.

A limitations perioddoes not toll when a plaintiff is not required but chooses to exhaust
his administrative remedies before pursuing a claim in c@eeJohnsornv. Ry. Express
Agency, InG.421 U.S. 454, 461 (1975) (holding that the timely filing of an EEOC charge did not
toll the running of the statute of limitations for a claim brought pursuant to 42 U.S.C. § 1981

see alscCarter v. Dist.of Columbia 14 F. Supp. 2d 97, 102 (D.D.C. 1998) (holding that the

Although this Circuit hasot adiressed the issue, othercliits have held that a plaintiff pursuing
a claim under § 794 of the Rehabilitation Act need not show exhaustion of admir@strativ
remediesSee Freed v. ConsRail Corp, 201 F.3d 188, 194 (3d Cir. 2000) (noting that “[e]very
court of appeals to have addressed this question has already held théfispdainty private
recipients of federal funds under [§ 794 of the Rehabilitation Act] do not need to EXHizug|
administrative remedies” (citations omitted)).

Under Title VI, exhaustion is not requirégkeN.C. Dep’t of Transp. v. Crest St. Cmty. Council,
Inc., 479 U.S. 6, 21 (1986) (recognizing that plaintiffs pursuing claims under Title VI are
“unfettered by a requirement that they exhaust administrative remedi@sés v. Distof
Columbig 505 F. Supp. 2d 78, &5 (D.D.C. 2007) (noting “§ 794 of the Rehabilitation Act
proscribes discrimination by executive agencies and federally funtidgdseand provides
remedies set forth in Title VI, which does not explicitiguire the exhaustion of administrative
remedies”)

11



statute of limitations for the plaintiff's claithat did not require exhaustion did not toll during
the pendency of administrative action on anodt&@m); RusseLubrano v. Brooklyn Fed. Sav.
Bank 2007 WL 121431, at *6 & n.17 (E.D.N.Y. Jan. 12, 20@&clining to toll the statute of
limitations based on the plaintiff's EEOC filing because the plainstége law claim did not
require exhaustiongf. Intn’l Union of Electrical v. Robbins & Myers, Inel29 U.S. 229, 237
(1976) (noting that Supreme Court rulings have “virtually foreclosadjuments for tolling the
statutory period for filing a claim with the EEOC during the pendency of grievanckitvation
procedures’(citations omitted). Thus,the plaintiffs pursuit of administrative remedidgl not
toll the statute of limitation®r his Rehabilitation Act claims

2. ThePlaintiffs DCOHR Complaint Did Not Toll the Statute of Limitations

The plaintiff arguesalternatively, that the statue of limitations on his Rehabilitation Act
claims wa tolled by hisfiling of acharge of discrimination with the DCOHRmRI.'s Oppn at 13.
In support of this propositiotne plaintiff citeshe DCHRA, which states that “[t]he timely
filing of a complaint with [the DCOHR] . . . shall toll the running loé tstatute of limitations
while the complaint is pending.” D.CODE § 2-1403.16(a).

The plaintiff'sreliance on this provision of the DCHRA, howeusrmnisplaced.
Althoughthe DCHRA tollsthe “oneyear statute of limitations for filing a claionderthe
DCHRA” Ellis, 631 F. Supp. 2d at 78 (emphasis added), it doesxpoéssiytoll the statute of
limitations applicable to claimsnder the Rehabthtion Act,seeD.C. GoDE 8§ 2-1403.16(a).
Moreover, the Supreme Court has held that the statute of limitations continues to runimon a cla

that requires no administrative exhaustion while a plaintiff pursues administextieglies on a

12



separate clainthat does have such a requiremelthnson421 U.Sat461 (reasoninghat the
administrative and litigtoryremedies although related, and although directed to most of the
same ends, are septe, distinct, and independentsge also Carterl4 F. Supp. 2dt 102
(D.D.C. 1998).Accordingly, the statute of limitations for the plaingftlaims under the
Rehabilitation Act was not tolled during the pendency of the administrative proceeftirg be
the DCOHR.
3. The Defendant Did Not Waive Its Statute of Limitations Defense
The plaintiff also argues that the defendant waived its right to assert a statute o

limitations defense to his Rehabilitation Act claims by taking “no position” on the plantiff
request to transfer the administrative action to the Superior Coud.Cpign at 16. As the
defendant notes in its reply, however, the plaintiff provides no relevant support for his contenti
that a statute of limitationdefense is waived under such circumstan&ef.'s Reply at 1213.
The defendant, moreoveégxpressly reserve[d] any and all of its legal rights and defenses under
the law” in its concession to the plaintfimotion to transferPl.’s Oppn, Ex. 2 (Def.s Non
Oppn to Pl s Mot. to Transfer)see alsdef.’s Reply at 1213. Because the defendant reserved
all “rights and defenses” and did not delay in asserting the statute ofilbmstalefense, the court
rejects the plaintifs assertion that the defendant waived its statute of limitations defense prior to
the filing of this lawsuit.

4. The Plaintiff’'s Rehabilitation Act Claims for Disparate Treatment Are Time-Barred

Having detemined that the statute of limitations was not tolled and that it was not waived

as a defense, tlomurt turns to whether thgplicable statute of limitationsars the plaintiff's

13



Rehabilitation Act claims Although the Rehabilitation Act does not expressly include its own
statute of limitationssee generaly 29 U.S.C. 88 792t seq.the murt, as explained previously,
appliesTitle VI's proceduraliimitations seesupraPartlll.B.1. Title VI, however, does not have
a statute of limitationsand thus this coudrawsthe statute of limitationfom an analogous

state statuteSeeN. Star Steel Co. v. Thomd&sl5 U.S. 29, 34 (1995) (stating that it is settled
law that state statutes supply the periods of limitations “for federal causdésofvaleen he
federal legislation made no provision”). Courts in this district have appliddistct of
Columbia’s threggear limitatiors period, which igpplicable to personal injury claims, to claims
under 8§ 794.Stewart 2006 WL 626921, at *11 (applyirig.C. Cope 8§ 12-301);accordGordon
605 F. Supp. 2d at 245.

Here, the plaintiff's limitation period begat the latest on February 6, 20@0fhenhe
received noticdy the Departmens EEO Manager that the Department had denied his request to
work from home.See2d Am. Compl 11132-34 see alsaChardon v. Fernandez54 U.S. 6, 8
(1981) (stating thaih determininghe start of a limitations peripthe “proper focus is on the
time of the discriminatory act, not the point at which the consemseof the act become
painful”). Because thelaintiff commenced this lawsuit on November 9, 2009, outside the three-
year statute of limitationshe plaintiff s claims ofdisparate treatment under tRehabilitation

Act are timebarred

14



5. The Plaintiff's Claim for Hostile Work Environment Under the Rehabilitation Act Is
Not Time-Barred by the Statute of Limitations

The defendant argues that the plaintiff's hostile work environment claim under
Rehabilitation At was fled outside of the limitations periodef.’s Mot. at 9. he plaintiff
counterghat the statute of limitatiordoes not bar his hostile work environment cléecause
he was the victim of the defendant’s “continuing violationtreating a bstile work
environment, even while he was on leaf.’s Oppn at 20-21. The defendant doed address
this argument in itseply. See generallipef.’s Reply.

Hostile work environment claims differ from “discrete discriminatory acts,h sisc
terminations and failures to promote, because “[t]heir very nature involves repdatt”
Singletary v. Dist. of Columbj&51 F.3d 519, 526 (D.C. Cir. 2003) (quotiNgtl R.R.

Passenger Corp. v. Morgab36 U.S. 101, 115 (2002)). For that reason, “[p]rovided that an act
contributing to the claim occurs Wit the filing period, the entire time period of hostile
environment may be considered by a court for the purpose of determining liaMibygan,

536 U.S. at 117. Moreover, a contributing act can occur when the plaintiff is on &ese.

Greer v. Pailson, 505 F.3d 1306, 1314 (D.C. Cir. 2007) (stating that “harassment and hostile
incidents may occur by telephone or in person during an employee’s communication with her
employer while she is not working or away from the office”).

Here, the plaintifalleges thathe defendant subjected him to a hostile work environment
when the defendastemployeesold him that(1) the new supervisor “did not know if he needed

my positiori; (2) the Dstrict of Columbia tloes not have a setup for people to work from

15



home’, (3) he had been “taking a payakewithout having done any work”; and (4) he should
resign. Pl.’'s Opp’n at 19-21 (quoting Def.’s Mot., Ex A. (“Charge of Discrimination”)}.le@ast
one of these alleged incidemtscurred as recently as April 10, 20058ss than three years before
the plaintiff filed suit on November 19, 2008ee2d Am. Compl. 1 44 (describing that on April
10, 2007, the defendant falsely accused the plaintiff of “taking a paycheck without having done
any work”). Becauselte court nay only grant a motion to dismiss on statute of limitations
grounds if the complaint on its face is conclusively tinaered Firestone 76 F.3d at 1209, the
courtdeclinesat this juncture to dismigke plaintiff's hostile work environment claim undeeth
Rehabilitation Act.SeeBrady v. Livingood360 F. Supp. 2d 94, 102 n.6 (D.D.C. 2004) (stating
that“whether the alleged discriminatory acts pledolgthe plaintiff in support of this claim are
sufficiently related to be considered part of a continuing violation is a disputed iSsigé roft
appropriated decided upon a motion to dism)igdat’l Fair Hous. Alliance, Inc. v. Prudential
Ins. Co. of Am.219 F. Supp. 2d 104, 105 (D.D.C. 2002) (denying a motion to dismiss a hostile
work environment clainbefore”the development of a factual rectrd
C. The Plaintiff's ADA Claims

1. Legal Standard for a Motion to Dismiss for Failure to Exhaust Administrative Renedies

In actions brought under Title VII and the ADA, a court has authority over only those
claims (1) that are contained in the plaintiff's administrative complaint or claims “like or
reasonably related to” those claims in the administrative complaint and (2) fdr tbiplaintiff
has exhausted administrative remedieark v. Howard Unt., 71 F.3d 904, 907 (D.C. Cir.

1995);Caldwell v. Serv. Master Cor®66 F. Supp33, 49 (D.D.C. 1997). Itis the defendant’s
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burden to prove by a preponderance of the evidence that the plaintiff failed to exhaust
administrative remedieBrown v. Marsh777 F.2d 8, 13 (D.C. Cir. 1985) (stating that “because
untimely exhaustion of administrative remedies is an affirmative defersdetendant bears the
burden of pleading and proving it”). Meager, conclusory allegations that the plairfetif ta
exhaust his administrative remedies will not satisfy the defendant’s buldieat 12 (noting that

a mere assertion of failure to exhaust administrative remedies without more iy “clea
inadequate under prevailing regulations to establish a failure smsxddministrative

remedies”).

Dismissal results when a plaintiff fails to exhaust administrative remeldessen v.
Billington, 644 F. Supp. 2d 97, 105 (D.D.C. 2009) (dismissing an ADA claim because the
plaintiff failed to exhaust administrative renies) Gillet v. King 931 F. Supp. 9, 12-13 (D.D.C.
1996) (dismissing a Title VII claim when the plaintiff failed to exhaust administragimedies).

2. The Court Denies the Defendant’s Motion to Dismiss the Plaintiff’'s AR Claims

a. ThePlaintiff Exhausted His Administrative Remedies for HisADA Claims

The defendant argues that the plaintiff's ADA claims should be dismissed béwause
plaintiff failed to obtain a righto-sue notice from the EEOC, whidhasserts is acondition
precedent” towit. Def.’s Mot. at 11-12. The plaintiff counters that he did exhaust his
administrative remedies becalss DCOHR complaint, in whichealleged ADA violations,
was crosdiled with the EEOC, PIl.’s Opp’n at 21, abdcause his EEO Manager issued a
“Notice of Right to file a Discrimination Complaint,” on February 5, 2086,2d Am. Compl.

11 4, 32.
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A plaintiff asserting claims under the ADA must exhaust his administrative remgdies b
filing a complaint with the EEOC before bringing suit in coute42 U.S.C. § 12117
(incorporating the enforcement provisions of Title VII). Ordinarily, as proof of sucaustion
of administrative remedies, a plaintiff would receive a righgue letter from the EEOC,
indicating either the EEOC'’s dismissal of the case or its inability to bring a civil adtioin w
180 days of the plaintiffs EEOC charge. 42 U.S.C. § 2(5[0¢1); see also Park71 F.3d at
907 (stating that “[o]nly after the EEOC has notified the aggrieved person ofiggdeo
dismiss or itgnability to bring a civil action within the requisite time period can that person
bring a civil action herself’); 29 C.F.R. 8§ 1601.28(a)(1) (stating that the EEOC shelas
right-to-sue notice, upon request, “at any time after the expiration of [180] days from the date of
filing of the charge”).

In lieu of his EEOC righte-sue letter,te plaintiffrelies ona “Notice of Right to file a
Discrimination Complaint” that was issued by the plaintiffs EEO Manbhgésrethe plaintiff
filed his charge discrimination with DCOHR and EEOC. Def.’s Mot., Ex. Ahélplaintiff
did, however, receive a dismissatlerfrom the DCOHR, indicating that the plaintiff “must file
the case in a court of competent jurisdiction.” Pl.’s Opp’n, Ex. 3.

This Circuit has not addressed whether a DCOHR-issued dismissal order is the equivalent
of an EEOC righte-sue notice for purposes of procedural extianof administrative
remedies.Other courts have held, however, that a letter from a state or local agencicisrguff
to satisfy an exhaustion of administrative remedies requirement under feder8ideSurrell v.

Cal. Water Serv. Cp518 F.3d 1097, 1105 (9th Cir. 2008) (holding that if “a plaintiff is entitled
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to receive a righto-sue letter from the EEOC, a plaintiff may proceed absent such a letter,
provided she has received a rigbtsue letter from the appropriate state agen®fjiz v.
Prudential Ins. Cq.94 F. Supp. 2d 225, 231 (D. Conn. 2000) (determining that the omission of a
right-to-sue noticerom the EEOC was not grounds for dismissal when the plaintiff had pursued
administrative relief through a state agency that had a-sleaking agreement with the EEOC
and received a “releage-sue”letter from that state agencgge alsd®erdue v. Roy Stone
Transfer Corp.690 F.2d 1091, 1093 (4th Cir. 1982) (holding that the receipt of ataghte
notice is unnecessary, because “it is entitlement to a ‘right to sue’ notice trathés actual
issuance or receipt, which is a prerequisjt€leman-Adebayo v. Leavi&26 F. Supp. 2d 132,
139 (D.D.C. 2004jstating that the “plaintiff was free to come to Court once 180 days had
elapsed from the filing of her administrative complaint . . . [and] did not have to waithentil t
agency ‘officially’ decded or dismissedhe administrative complaint).

Allowing the plaintiff to effectively substitute an EEOC rigbtsue notice with a
DCOHR dismissabrder isalsoconsistent with this Circuit’'s cautionary advice not to altaw
overly technical approachii construing exhaustion requirements to “improperly impede the goal
of making federal employment free from proscribed discriminatioog’v. Heckler768 F.2d
409, 417 (D.C. Cir. 1985) (explaining that the administrative charge requirement shoutd not b
construed to place a heavy technical burden on “individuals untrained in negotiating procedural
labyrinths”); see alsdNilliams v. Wash. Metro Area Transit. Aythi21 F.2d 1412, 1418 (D.C.
Cir. 1982) (discussing this Circuit’s “general belief that the application & Vit's procedural

requirements be ‘animated by the broad humanitarian and remedial purposes underlying the
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federal proscription of employment discrimination™ (quoti@gles v. Pennys31 F.2d 609, 616
(D.C. Cir. 1976)))Lamont v. Forman Brothers, Inet10 F. Supp. 912, 916 (D.D.C. 1976)
(stating that “[c]ourts have liberally construed the filing requirements of Tltjee$pecially in
cases where filing irregularities arose in connection with defeyrddle EEOC to state
agencies”)see alsdPark, 71 F.3d at 907 (stating that the primary goal of the administrative
charge requirement was to give “the charged party notice of the claim [and to] ahew
issues for prompt adjudication and decision” (quotiadfey v. Nw. Airlines,fic., 567 F.2d 429,
472 n.325 (D.C. Cir. 1976))andthe general goal that the worksharing agreement between
DCOHR and EEOE should‘ease charges through the remedial system, [and] not [] erect
hurdles [that] claimants must decipher and overconsefiuler 514 F.3d at 1374 (discussing
worksharing ageement between DCOHR and EEOC)

Given the worksharing arrangement between the DCOHR and the EEOC and the
absence of any prejudice to the defendant, the court determines that requiring ttietplainti
receive a righto-sue notice from the EEOC, when he has otherwise exhausted all of his
administrative remediesnd received a dismissal notice from the DCOMRuIld serve no
purpose other than the creation of an additional procedural technicéldye v.Pullman Co,
404 U.S. 522, 526 (1972). Accordingly, the court denies the defendant’s motion to themiss

plaintiff's ADA claims for failure to exhaust administrative remedies.

10

Pursuant to a wosharing agreement, the DCOHR and EEOC “process all Title VII, ADA and
ADEA charges that they originally receiveSchuler v. PricewaterhouseCoopers, L1524 F.3d
1365, 1373 (D.C. Cir. 2008)The filing of a formal charge with the DCOHR satisfies any filing
requirement with the EEOC, and vieersa. CruzPacker v. Distof Columbia 539 F. Supp. 2d
181, 189 (D.D.C. 2008) (citinDCHRA and EEOGNorksharing Agreemejt
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b. The Court Denies the Defendant’s Motion to Dismiss the Plaintiff's Hstile Work
Environment Claim Under the ADA for Failure to Exhaust Administrative Remedies

The defendant argues that the plaintiff did not include an ADA hostile work environment
claim in hisDCOHR charge of discrimination, and that, therefore, that claim should be dismissed
for failure to exhaust. Def.’s Mot. at 12-13. The plaintiff asserts thadmsnistrative charge
containedacts that sufficiently allegka hostile work environment. Pl.’s Op@h1920.

A work environment is hostile when “offensive conduct ‘permeates [the workplade] wit
discriminatory intimidation, ridicule, and insult that][sufficiently severe or pervasive to alter
the conditions of the [plaintiff’'s] employment and create an abusive working enviroriment.’
Barbour v. Brower, 181 F.3d 1342, 1347-48 (D.C. Cir. 1999) (quotidnrale v. Sundowner
Offshore Servs., Inc523 U.S. 75, 78 (1998)). In the ADA context, the Circag tassume[d],”
but not held that

if working conditions inflict pain or hardship on a disabled ey, the employer

fails to modify he conditions upon the employselemand, and the employee simply

bears theconditions, this couldmount to a denial of reasonable accommodation,

despite there being no job loss, pay loss, transfer, demotion, desisdarfcement,

or other adverse personnel action. Such a scenario might be viewed as the ADA

equivalent of the hostile working environment claim cognizable under other

discrimination laws.
Marshall v. Federal Express Cord30 F.3d 1095, 1099 (D.C. Cir. 1997).
Furthermore, glaintiff may adequately exhaust administrative remedies without

specifically alleging a hostile work environment claim in his administrative complainhg@t

the hatile work environment claim “grow[s] out of” the allegatomsserted in the
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administrative complaint: Roberson v. Snqw04 F. Supp. 2d 79, 96 (D.D.C. 2005) (citing
Jones v. Billington12 F. Supp. 2d 1, 7 (D.D.C. 1997A.complaint mustcontain claims or
factual allegations that could reasonably be expagbed investigation to lead to a hostile work
environment claim.”Park, 71 F.3d at 908&ee alsd?ayne v. Salazak010 WL 3463394, at *7
(D.C. Cir. September 7, 2010) (holding that appellasgond retaliation clainvas barredor
failure to exhaudbecause it clearlgould not havarisen from the administrative investigation of
the appellans first retaliation claim)Roberson404 F. Supp. 2d at 95-96 (concluding that
although the plaintiff did not “specifically articulate” a hostile work environmitg the
plaintiff's administrative complaint adequately pleaded a potential hostile worloement

claim because the hostile work environment claim arose from the original allegztions
discrimination);Jones 12 F. Supp. 2d at 7 (determining thdttere the plaintiff's administrative
charge alleged sufficient facts for a discrimination claim, the same set of fafitseisty

alluded to a claim of hostile work environmemgll v. Gonzales398 F. Supp. 2d 78, 84-85
(D.D.C. 2005) (stating that exhaustion requirement was satisfied even though theteatmis
charge did not include a hostile work environment claim because it related to the cdededt al

in the charge).

1 The exhaution of administrative remedies requirement is less stringent for hostile work

environment claims than for discrete claims of discrimination or retaliaSee. Nat'l R.R.
Passenger Corp. v. Morgab36 U.S. 101, 122 (2002) (concluding that a hostile work
environment claim “will not be time barred so long as all acts which constitute the clgiarare
of the same unlawful employment practice and at least one act falls within the time)psged”
also Nurriddin v. Goldin382 F. Supp. 2d 79, 107 n.10 EDC. 2005) (recognizing that “[u]nlike
discrete claims of discrimination and retaliation, the exhaustion requirement on avowdtile
environment claim is less stringent . . . [and the p]laintiff need only have filed an E&QTamt
alleging some of thelaims that comprise the hostile work environment claim”).
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Here, the plaintiff alleged in hBCOHR charge of discrimination that the defendant
discriminated against him on the basis of his disability by failing to have a procedilaee to
reasonablyaccommodate his disabilityseeChargeof Discrimination The plaintiff alsoalleges
in his charge of discrimination that the defendant, through its empldgéehjm that (] the
new supervisor “did not know if he needed my positi¢f) if he could not drive or take public
transportation then he “needed to find another means of transportation to get tq3)dhe
District of Columbia “does not have a setup for people to work from ho@hehe had been
“taking a paycheck without having done any work;” and (5) he should relsigrsee alsd?l.’s
Opp’'n at 19-21.

Although the plaintiff did not specifically allege a héstivork environment claim in his
administrative charget cannot be said th#te plairiffs DCOHR charge “contain[s] no claims
or factual allegations that could reasonably be expected upon investigation to leadite a hos
work environment claim."Park, 71 F.3d at 908ee also Morganb36 U.S. at 115 (explaining
that a hostile work environment claim may composed of single acts of harassmarg tinatt
actionable on their own)Stated otherwise, the administrative charge arguably contains acts
which “contribute” to the hostile work environment claiflorgan 536 U.S. at 115 (holding
“the entire period of the hostile work environment may be considered by a court for the purposes
of determining liability” as long as “an act contributing to the claim occurs within thg filin
period”). Thus, the court holds ththe plaintiff has exhausted his administrative remedies
sufficiently to assert a hostile work environment claim under the ADAdangks the

defendant’s motion to dismiss the hostile work emwinent claim for failure toxnaust
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administrative remedies.
D. The Court Grants the Defendant’s Motion to Dismiss the Plaintiff's DEIRA Claims

The defendardrgues thathe plaintiff's DCHRA claimsshould be dismissed becauke t
plaintiff forfeited his right to commence a ciattion when he elected pursuean
administrativeremedy*? Def.’s Mot. at 15. The plaintiff counters that his election to file an
administrative complairdoes not foreclose his right to pursue a judicial remedy. Pl.’s Opp’'n at
27-28.

Pursuant to D.C. Code § 2-1403.16&, plaintiff is required “to choose between an
administrative or a judicial forum in which to pursue their claiffsCarter v. Dist of
Columbig 980 A.2d 1217, 1223 (D.C. 200®xplaining that “[t]re jurisdiction of the court and

OHR are mutually exclusive in the first instan¢qtiotingBrown v. Capitol Hill Club425 A.2d

12 The defendanalso argues that, prior to initiating his claim in court, the plaint#$ required but

failed to provide proper notice to the District of Columbi2ef.’s Mot at 14; Def.’s Reply at-8.

The court need not reach this argument because it dismisses the plai@HfRAclaims based

on other grounds as described herein.
13 Any person claiming to be aggrieved by an unlawful discriminatory practice shall
have a cause of actiamany court of competent jurisdiction . . . unless suchgpers
has filed a complaint hereunder; provided, that wher@dB®HR] has dismissed
such complaint on the grounds of administrative convenience, or where th
complainant has withdrawn a complasich person shall maintain all rights to bring
suit as if no complaint had been filed.

D.C. CODE § 2-1403.16(a).

14 When interpreting a District of Columbia statutds court defers to the D.C. Court of Appeals.

SeeUnited States v. Edmon#i24 F.2d 261, 264 (D.C. Cir. 1991) (stating that statutory
interpretations by the D.C. Court of Appeals are to be treated “as if they were rendtred b
highest court of a State on questions of state law, with the exception that the Court wilkmterp
its own judgment when it detects an egregious error”).

24



1309, 1311 (D.C. 1981))). A plaintiff, however, may commence an action in court,
notwithstanding his or her prior filing of @mplaint with the DCOHR, if either: (1) the plaintiff
withdraws the DCOHR complaint before the DCOHR renders a judgment on it; or (2) the
DCOHR dismisses the complaint for “administrative conveniefitéd: (citing D.C. GDE § 2-
1403.16(a)).

In order to successfully withdraw a complaint before the DCOHR, andgtasgrve the
right to bring the same claim in court, a complainant mecgest withdrawdiprior to the
completion of the [DCOHR’s] investigation and findings.” D.@0OE § 2-1403.04.More
specifically a plaintiff is required to withdraw his request prior to the DCOH&R$sermination
of that probable cause existSee Anderson v. U.S. Safe Deposit 662 A.2d 859, 863 (D.C.
1989) (affirmingthedismissal of a claim under the DCHR®&causehe plaintiff failed to
withdraw a complaint prior to the DCOHRSsuance of a probable cause determingtion)
Brown 425 A.2d at 1312 (dismissing a DCHRRiIm asserted by a plaintiff whad already
received notice that the DCOH#fd found no probableause) The plaintiffacknowledges that
he leceived a probable cause determination from the DCOHR prior to withdrawing his icdmpla
with the DCOHR 2d Am. Compl. 11 6-7, and thus did not successfully withdraw his

DCHRA complaint

15 TheCircuit has stated that the “key element’ of a dismissal for administrativeeoggnce is the
agency’s exercise of prosecutorial discretion not to commit resourcesdlaitm, for example
beause the EEOC will handle it, or because [DC]JOHR concludes that ‘theaioam can be
made whole’ without the need for formal proceedingsdrter, 980 A.2d at 1224 (quotingimus
v. Dist.of Columbia Dep’t of Human Right§33 A.2d 751, 760 (D.C. 1993)Here, heevidence
does not suggest thAtCOHR dismissed the complaint based on “prosecutorial discretion,” nor
does the plaintiff argue that the DCOHR dismissedafiministrative convenience.
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The plaintiff argueshat his failure to withdraw his DCOHR complasttould be
equitably excused because the defendant appeared to act in bad faith during mediation. Pl.’s
Opp’n at 30. “lederal courts have typically extended equitable relief gpdyingly; Irwin v.
Dep't of Veterans Affairs498 U.S. 89, 96 (19903ee also Mondy v. Sec'y of the Arr@4g5 F.2d
1051, 1057 (D.C. Cir. 1988) (stating that equitable excuse “will be exercised only in
extraordinary and carefully circumscribed instances”), and such relief 4gisé@uld not apply
“where the claimant failed to exercise due diligeimcpreserving his legal rights,Irwin, 498
U.S.at96. For instancen the statute of limitations conteXfe]quitableestoppel . . ‘comes
into play if the defendant takes et steps to prevent the plaintiff from suing in time, as by
promising not to plead the statute of limitationsSiithHaynie 155 F.3d at 580 (quotingada
v. Baxter Healthcare Corp920 F.2d 446, 450-51 (7th 1990)).

The plaintiffheredoes not allgethat the defendant took afgctive stepsto prevent
him from withdrawing is DCOHR complaint. See generallgd Am. Compl.; PI's Opp’n.
Instead the record supports that thintiff voluntarily withdrew his administrative charge with
the DCOHR. 2dAm. Compl. § 7; PI's Opp’n at 9. In short, there is nothing extraordinary about
the plaintiff's cirmamstanceshat would merit equitable lief. Thus,thecourt grants the
defendant’s motion to dismiss the plaintiff's claims under the DCHRA.

E. TheCourt Grants the Defendant’s Motion to Dismiss the Plaintiff's Request$or
Punitive Damages

The defendardrgueghat, as a matter of law, the plaintiff cannot recover punitive

damages from the District of Columbia or its ageatsl asks that the cowlismissany claims
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against the defendant insofar as they request punitive damages. Def.’s Mot. at 21-22. The
plaintiff does not provide any arguments in opposition to this argunsad.generallf?l.’s
Opp'n.

Absent “extraordinary circumstances,étbistrict of Columbia is immune to punitive
damages claimsHunter v. Dist. of Columbie&384 F. Supp. 2d 257, 262 n.4 (D.D.C. 2005)
(citing Smithv. Dist.of Columbia 336 A.2d 831, 832 (D.C. 19758mith 336 A.2dat 832
(adopting inthe District of Céumbia the “general rule [that] there can be no recovery of punitive
damages against a municipality absent a statute authorizinjE]xtraordinary circumstances”
may exist for example;where a jurisdiction’s taxpayers are directly responsible for perpetrating
the policies that caused the plaintiff's injurjes] where a municipality or its policymakers have
intentionally adopted the unconstitutional policy that caused the damages in queltshkdlea
v. Dist of Columbia227 F.3d 433, 447 (D.D.C. 2000).

Here, the plaintiff makes rallegationthat “extraordinary circumstancesxist; see
generally2d Am. Compl., indeed, the plaintiff makes no argument at all concerning this issue.
See generall?l.’s Opp’n. Furthanore none of the plaintiff's allegations in the second
amended complaint approach such “extraordinary circumstanct#sissesdescribed by the
Circuit. See generallgd Am. Compl.;see also Butera v. Dist. of Colump285 F.3d 637, 658
(D.C. Cir. 2001) (concluding that even waehe plaintiffs may have shown official acceptance
of wrongdoing, the plaintiffs failed to establish extraordinary circumstancasige they did not
show that the District of Columbia policymakers “intentionally adopted an uncorestauti

policy”). Accordingly, the court grants the defendant’s motion to dismiss the plaintiff's claims
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for punitive damages against the defend&we Kissi v. Panze664 F. Supp. 2d 120, 123
(D.D.C. 2009) (stating that when the opposition fails to address the deferatgntisents, a

court may treat the motion as conceded).

V. CONCLUSION
For the foregoing reasons, the court grants in part and denies in part the defendant’s
motion to dismiss. An Order consistent with this Memorandum Opinion is separately and

contemporaneously issued this 28th dageptember2010.

RICARDO M. URBINA
United States District Judge
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