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MEMORANDUM OPINION

This case is before the Court on remand from the Court of Appeals. The Court is tasked
with deciding, consistent with the guidance from the D.C. Circuit, whetheircddeuments
created by Boehringer Ingelheim Pharmaceuticals, Inc. and subpoenaeddeylénal Trade
Commission are protected by either the work-product doctrine, the attdreetyprivilege, or

both. The Court has reviewadcameraall the documents at issué&Jpon review, the Court

concludes that most of the documeartsmere fact work product and are therefore not protected
from disclosure. However, Boehringer has asserted the attolieayprivilege in addition to
work-product protection for almost dhlesedocuments. That privilege, and not the work-

product doctrine, supplies a proper basis on which to withhold the doculments.

1 The relevant documents for purposes of this Memorandum Opinion arecagsfall) Petition of the Federal
Trade Commission for an Order Enforcing Subpd@neesTecumissued in Furtherance of a Law Enforcement
Investigation (“Pet.”) [Dkt. 1]; (2) Statudemorandum of the Federal Trade Commission Advising the Court of
New Developments (“June 2010 Status Memo.”) [Dkt. 32]; (3) Boghr Ingelheim Pharmaceuticals, Inc.’s
Response to Federal Trade Commission Status Memorandum (“*June 2010 tatusRdsp."]Dkt. 37]; (4)

Reply of the Federal Trade Commission in Support of Its Status Memorahtlume 010 Status Memo. Reply”)
[Dkt. 33]; (5) Boehringer Ingelheim Pharmaceuticals, Inc.’s Sapphtal Response to Federal Trade Commission
Status Memorandum (“June 2010 Status Memo. Suppl. Resp.”) [Dkt. 38]; i6Slaius Report Regarding
Remand from the United States Court of Appeals for the Districohfibia (“J. Rep.”) [Dkt. 88]; (7) Order of
December 2, 2015 (“Dec. 2, 2015 Order”) [Dkt];§8) Boehringe Ingelheim Pharmaceuticals, Inc.’s
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BACKGROUND
The relevant facts underlying these proceedings were ably described in ttie ronr

opinion and in the decision of the Court of Appe&&eFTC v. Boehringer Ingelheim

Pharmaceuticals, Inc286 F.R.D. 101, 104-06 (D.D.C. 2012B@ehringer ), aff'd in part

rev'd in part andremanded778 F.3d 142 (D.C. Cir. 2033 TC v. Boehringer Ingelheim

Pharmaceuticals, Inc/78 F.3d 142, 146-48 (D.C. Cir. 2015) (“Boehrinig®: The Court will

summarize only the important background information here. It will then descri®tités
prior ruling, the appeal to the D.C. Circuit, and the posture of the case on remand.

A. The Boehringer-Barr Litigation and the FTC Subpoena

TheFTCfiled an action tenforcea subpoena ducéscumdirected at BoehringelSee
Petition to Enforce Subpoena [Dkt. 1]. The FTC is investigatiagttlement agreement in a
prior patent lawsuit betwedBoehringerand a generic drug manufacturer, Barr Laboratories.
Memorandum in Support of Petition to Enforce Subpoena [DKf 4+1-2. The FTC wants to
learnwhether Boehringer and Barr engaged in unfair trade practiogslated antitrust laws
Id. In the subpoena that is the subject of the instant suit, the FTC seeks documents from
Boehringer relating to the patent litigation, the settlement of that litigation, and gteerneents
between Boehringer and Barr entered mitthe time of settlementld. at 5-6.

The patent litigation and settlement underlying the FTC’s investigation camelig b

summarized. Boehringer manufactures the drugs Aggrenox and Mirapex, ofBanich

Supplemental Briefing Regarding Remaining Privilege Disputes (“Ragppl. Br.”) [Dkt. 90]; (9) Boehringer
Ingelheim Pharmaceuticals, Inc.’s Motion to Fir ParteSupplemental Declaration of Marla Persky (“Decl. Mpt.”
[Dkt. 91]; (10) Opposition ofhe Federal Trade CommissionBoehringer Ingelheim Pharmaceuticals, Inc.’s
Motion to FileEx ParteSupplemental Declaration of Marla Perky (“Decl. Mot. Opp.”) [Dkt. 92]) Reply in
Support of Boehringer’s Motion to EiEx ParteSupplemental Declaration of Marla Persky (“Decl. Mot. Reply”)
[Dkt. 93]; (12) Supplemental Brief of the Federal Trade Commissiétemand Proceedings (“Pet. Suppl. Br.”)
[Dkt. 94]; (13) Boehringer Ingelheim Pharmaceuticals, Inc.’s Mot _gave to File a Short Reply Brief (“Mot. to
File Reply”) [Dkt. 95];and(14) Opposition oftie Federal Trade CommissionBoehringer Ingelheim
Pharmaceuticals, Inc.’s Motion for Leave to File a Short Reply Brief {'¢Md-ile Reply Opp.”) [Dkt. 96].



developed generic versionBoehringer sueBarr for patent infringemenn what is termed the

“Mirapex litigation.” SeeBoehringer Ingelheinint’l GmbH v. Barr Labs., 562 F. Supp. 2d 619,

622 (D.Del. 2008),revd 592 F.3d 1340 (Fedir. 2010). After Boehringer lost at trial but won
a reversal from the Federal Circuit on appeal, the parties agreed to settle tHgeease.
Boehringer ) 286 F.R.D. at 105. During the course of the lawsdgirla S. Persky was the
Senior Vice President, General Counsel, and Secretary of Boehringer Ingel§ai
Corporation, Boehringer Ingelheim Corporation, &uwehringer Ingelheim Pharmaceuticals,
Inc. Id. She helped advise her client on the settlertentisand surrounding agreementsl.

As will be seen, shsits at the center of this subpoena enforcement action.

After the setitment, the FTC opened a formal investigation to determine whether
Boehringer and Barr had engaged in unfair methods of competition through their setdache
other agreementdd. Of particular concern to the FTC were the following terms of their
settlement: (1Barrwould not market its generics for Aggrenox and Mirapex until shortly
before Boehringer’s patents expireshd (2)in exchange for fees and royalti&srr would help
promote Aggrenoxintil Barr’'s generientered the markeBoehringe Il, 778 F.3d at 146To
the FTC, these terms made it appear as th8aghagreed to delay marketing its generics,
giving Boelringera monopoly on profits for a timend in exchangeBoehringer would pay off
Barr from those saleBoehringer | 286 F.R.D. at 105.

During the investigation, the FTC served on Boehringer a subpoena for docuidents.
Boehringer did not comply with itld. The FTCfiled this petition seekig enforcement of the
subpoenald. Specifically, the FTC requested that the Court oBtexhringerto comply with
the subpoena and turn over all relevant documents concerning the following topite (1)

patent litigation; (2pales, profits, and marketing of the braradne drugs(3) thesettlement



agreement; (4) emarketing with Barr and other firm&) Barr'smarketng of the generics; and
(6) analyst reports on the drudgsl. For severamonths, the Court oversaw the production
documents responsive to the subpoebeeid. at 106.

B. Boehringer |

After Boehringer reported to the Court that it had fully complied with the subpoena, the
FTC objected, noting that Boehringer had withheld many documents under clainmneof eit
work-product protection or the attornelient privilege. Id. The FTC identifiecseveral
categories of documentghich Boehringer withheld under privilege claims, includirid) the
financial analyses of a ggromotion agreement between Boehringer and Egarding
Aggrenox; @) forecating analyses of possiblenelines for Barr'sgeneric drug to enter the
market;(3) financial analyses of the business terms of the settlement agreemen); raotes
taken by business executivdg. at 108. The FTCargued that it hatin overriding and
compelling neetfor disclosure of these documentsl. Further, the FTC assertéuhtthe
attorneyelient privilegedid not apply because the documents were “business documents that had
no attorney as an author or recipient, or included an attorney only as part abattstto
business executivesd.

Boehringer, at the Court’s direction, provided a sample set of documents for the Court to
reviewin camera Id. at 106. That sample of 105 documents, winalssubmitted incamera
andex parte, is representativa# the total number of documents over which Boehringer claims
privilege. Id. Boehringer also submitteh cameraandex parte affidavitsfrom attorney Persky
and from attorng Pamela Taylor, who represeieehringer in the FTC investigatiofd. at

109. The Court examined those documents and issued a memorandum opinion sustaining in part



and overruling in part Boehringer’s assertions of privilelge at 1082

The Court addressed the relevant documents by catelgbrgt 108—-12. First, the Court
examinedhe financial analyses of the-ppomotion agreement, tlierecasting analyses
regardingBarr’'s generic, anfinancial analyseased to evaluate trsettlement agreementd. at
108. Boehringer contended that these sorts of documents, while often prepared in the ordinary
course of business (and not under threat of impending litigation), were “specegired at the
request of [Boehringer’s] counsel in response to litigatidd."at 108—09.In Boehringer’s
view, then, the documents constituted work prodiattat 109. Morever, Boehringer claimed
that the analyses at issue were “premised on frameworks provided by aiskere prepared
for her use” and were therefasabject to the attorneghent privilege. Id.

The FTC rejoined that the gwomotion agreement regarding Aggrenox was distinct
from thesettlement in the Boehring&arr litigation and was therefore not work produlict.
Boehringer replied that the g@omotion agreement, while “freestanding,” was negotiated during
settlement anthathaggling over the terms of the co-promotamreemeninformed the
development of the settlement agreeméai. Because the epromotion agreement arose during
settlement negotiations, it was, in Boehringer’s opinion, part of the settleident.

The Court concluded that the co-promotion agreement was “an integral part of the
litgation” and that “disclosure of tretorneys’ and their agents’ mental processes qualify for
[work-product]protection since the process of deciding whether to settle a case is necessarily

created because of the prospect of litigatiolal.” The Court relied heavily on thex parte

2 Initially, the Court determined that the common law and Federal Rule ¢ffCodedure 26 should govern
Boehringer’s claims of attornegfient privilege and worproduct protectionld. at 106-07 (“The nature of a
subpoena enforcement proceeding, under common sense and precedentsrouihand elsewhere, thus rests
soundly in federal law, and federal law of privilege governs anyictsirs on the subpoena’s scope.”) (quoting
Linde Thomson Langworthy Kohn & Van Dyke, P.C. v. Resolution Trust C6f3d 1508, 1513 (D.C. Cir.
1993)). No party challenged that conclusion, and the Court of Appéatsuledisturbed.




affidavits Boehringer submitted, in which the attorneys averred that the finanaigkas were
prepared during settlement discussianthe request of Boehringattorneys who were
negotiatinghe settlementld. Further, the Court reasoned that the docus#mremselves
confirmed attorney Persky’s claims that the analyses were created at herrdirgctiohe

Court found that “[t]his was information she needed in order to provide her client . . . waith leg
advice regarding the potential settlement]d. The Court held that “[ijnformation used to
assess settlement option [sic] clearly falls within the ambit of the work prodcitcing.” Id.

(citing Willingham v. Ashcroft, 228 F.R.D. 1, 4 (D.D.C. 20D5)

The Court rejected the FTC’s contention ttiet analyses were separate and apart from
the settlement negotiations, finding that the specific reports at issue “wpegguteising
information and frameworks provided by [Boehringer] attorneys and constitute work produc
intended to aid these attornegghe settlement processld. Moreover, because Boehringer
represented to the Court that any freestanding Jitigation-based financial analyses were
previously disclosed to the FTC, “the only additional information the documents at igglae w
yield is the mental thought processes of [Boehringer’s] attorneys apriqeared for settlement
negotiations.”ld. Accordingly, the Court concluded that these documents were work product
because they were “prepared for counsel and were not businesstfoneads in the ordinary
course of business.Id.

Having found that the analyses qualified as work product, the Court next adidhess
FTC’'sclaim that they should nevertheless be disclosed because the FTC had an “overriding and
compelling need for them to complete the administrative investigatidn.The FTC argued
that it had no other way to obtain the information in the docunagmtslaimedhat Boehringer

should not be able to use them “both as a sword (to claim their business deal was a fair



transaction) and a shield (using claims of privilege to prevent anyone from lootarthe
validity of such a claim).”ld. at 109-10.
The Court rejected this argument for two reasddsat 110. First, the Court found that
the work product at issue was opinion work product, which, unlike factual work product, cannot

be discoveredherelyon a showing of substantial nedd.; seealsoUpjohn Co. v. United

States449 U.S. 383, 400 (1981); Dir., Office of Thrift Supervision v. Vinson & EIkins, LLP,

124 F.3d 1304, 1307 (D.Cir. 1997) (“Opinion work product . . . is virtually undiscoverable.”).
The Court further found that “the factual inputs” in the documents “cannot be reasonably
segregated from the analytical output86ehringer | 286 F.R.D. at 110In other words,
disclosing which data the Boehringer attorneys requested to be analyzed irtioanmigia
settlement would “necessarily reveal the attorneys’ mental impressionglimgglat a bare
minimum, that the attorneys believed such analyses of that data was [s&gangas important
to determining an appropriate settlemerid”

Second, the Court disagreed that the FTC had an overriding need for the docudhents.
The Court, after reviewing all the documents in the sample, reasoned that féheoesanoking
guns contained in these documents; rather, they are the sort of financiatsuoalysvould
expect a company exercising due diligence to prepare when contemplating setigioent
Id. To the Court, the documents “yield[ed] nothing more than the arithmetical calcudat
various potential scenarios and are not in any way evidence of any conspinateniadd violate
the law.” Id. The Court observed that

No one is pretending that the FTC is not fully aware of the deal that was made or

of the economic benefits the deal makers were trying to achighearithmet

of various potential scenarios adds nothing to what is already known about what

the involved companies intended in settling their séilthough | am sympathetic

to the FTC5s argument that these financial analyses are the only documents that
could demostrate whether or ngBoehringer] was using the co-promotion



agreement to pay Barr not to compete, | am afraid that they cast no light of
whether that intendment existed.

Id. Because the FTC could not demonstrate the especially compelling need remdisedver
opinion work product, the Court upheld Boehringer’s claim of work-product protedtiorin
closing the analysis, the Court noted that emails transmitting the analyticas repdd be
disclosed if fact work product in them could be excised from the opinion work prdduct.

After considering Boehringer’s financial analyses, the Court next exanaircategorpf
documents comprising emails, notes, and correspondence regarding stratsgosieci
settlement possibilities, and settlement options, including correspondeweeh&oehringer
executives.ld. For the same reasons marshalled to uphold Boehringer’'s work-pobainct
with respect to financial analyses, the Court found that this categoryre§pondence should be
protected as opinion work produdd. Additionally, the Courtejectedthe FTC’s contention
that the attorneglient privilege should not cover some of the correspondence, which was
“circulated principally between executives, rather than between attorneysexudiess.” 1d. at
111. The FTC claimed that the privilege cannot exist between non-attotdeyghe Court
disagreed, finding that “[tlhe documents themselves indicate . . . that theynteseeid to be
confidential communication between the client, [Boehringer], and its attornklysThus, the
Court found that this category of correspondence was protected not only as work product but
also by the attorneghent privilege. Id.

The final category of documents the Court addressed consisted of emaitseflec
requests for legal advice or conveying requests from attorneys for infomtatbe used in
settlement negotiationdd. Forthese documents, the Court found that, while the work-product
doctrine did not apply, the communications were protected by the attdraeiprivilege. Id.

Again, the FTC objected that a communication between twdawyers cannot qualify as an



attomey-<lient privileged communicationld. Once again, the Court disagreed, concluding that
“‘communications among employees of a client are still afforded the protectios @ivilege,
so long as the communications concern legal advice sought or received that maeditbdebe

confidentid” 1d. (citing Long v. Anderson Univ., 204 F.R.D. 129, 1(®!D. Ind. 2001);

Johnson v. Sedand Serg. Inc., No. 99€iv—9161, 2001 WL 897185, at *2 (S.D.N.Y. Aug. 9,

2011)). Thus, the Court founldat emails conveying a request for legal advice were protected by
the attorney-client privilege even though neither the autiarshe recipiersgwereattorne.
Id. Nevertheless, the Court ordered that if a long email chain contained sorpeuileged
emails which could be excised from the remainder, those emails should be distdosed.

C. Boehringer 11

The FTC appealedBoehringer I) 778 F.3d at 148.The FTC challenged the Court’s
ruling only as to one category of documents identified beltle-financial analyses te co
promotion agreement, thierecasting analysesgardingBarr’'s generic, antinancial analyses
used to evaluate theettlement agreemenid. at 147 (nang that theCourt’s rulings on émails,
notes, and reports on strategic decisions and other issras|i/f containing legal advice or
requests for legal advicefjansmittalemails[,] and duplicate documents” were not challenged in

the appeal); sealsoBrief of Appellant Federal Trade Commission, FTC v. Boehringer

Ingelheim Pharmaceuticals, In@78 F.3d 142 (D.C. Cir. 2015) (No. 12-5393), 2013 WL

3271346, at *13-1@imiting appeal to financial documents analyzing settlement and co
promotion agreement

The D.C. Circuit affirmed the Court’s finding that the co-promotion agreewast

3The Court issued another opinion soon after the one discussed above whiclseditiie adequacy of
Boehringer’s search for documengdevant to the FTC’s subpoena, beither partyappealed that decisiorsee
generallyFTC v. Boehringer Ingelheim Pharmaceuticals,,|I808 F. Supp. 2d 171 (D.D.C. 2012).




prepared “in anticipation of litigatioriecause it was incorporated into the settlement agreement,
notwithstanding the fact that it hatlependenbusiness significargcapart from the settlement.
Boehringer 1) 778 F.3d at 146. The Court of Appealsoaffirmed the Court’s conclusion that
the vast majority of the epromotion materials were protectable as work prodlect.However,
the D.C. Circuit remanded with respect to small body of co-promotion documents prdfared a
the settlement agreement was executed, a temporal distinction which the Couffiletbto
address.ld. Finally,the Court of Appeals reversed the Court and remanded on theofssue
whether these documents were fact or opinion work product, which the D.C. Circuit found the
Court to have misapprehended.

In reaching this conclusion, the Court of Appeals canvassed the history of the work-

product actrine from its genesis idickman v. Taylor, 329 U.S. 495 (19419),its codification

in Federal Rule of Civil Procedure 26(®)(A) anddiscussed the relevant standard employed in
this Circuit for determining whether a document has been created ‘@©ipatibn of litigation”

as required bYRule 26(b)(3)(A). Boehringer 1) 778 F.3d at 148-49. The Court of Appeals
reiterated the longtanding‘because of” test, which askswhether, in light of the nature of the
document and the factual situation in gaticular case, the document can fairly be said to have
been prepared or obtained because of the prospect of litigatidnat 149 (quoting United

States v. Deloitte LLP610 F.3d 129, 137 (D.@ir. 2010) (internal quotation marks omittgd)

The Caurt of Appeals noted that “[w]here a document would have been creagedbstantially
similar form’ regardless of the litigation, work product protection is not availalite (quoting
Deloitte, 610 F.3cat 138).

The D.C. Circuit found that the co-promotion agreement, although it had “independent

economic value apart from the litigation settlement,” was still properigidered work product.

10



Id. at 150. The Circuit court rejected the notion that every business transacticemtat
severed from gettlement cannot be protected as work prodigct.In the court’s view,
“[clommon sense and practical experience teach that settlement deals routinely includ
arrangements that could be isolated from the overall agreement and stand on theirnogm but
nonetheless crafted for the purpose of settling litigdtidgd. Thus, the Court of Appeals
affirmed the Court’s finding below that the poemotion agreement was “integral” to settlement
of the BoehringeBarr suit and was therefore created in anticipation of that klit.

The D.C. Circuit remanded, however, as to several documents prefiartie
settlement agreement was executied.at 151. This Court lumped these documents in with the
pre-settlement analyses, reasoning that all were created in anticipation of thanGexdBarr
litigation and settlementld. The D.C. Circuit observettis discrepancy but nevertheless
instructedthatthesedocuments may constitute work product or be protected as attcliaryy-
communications because they “contain informationahytiprepared in anticgtion of the
settlement, relat[eo other pending litigation, or involve[edquests for othe provision of legal
advice.” Id. The Court of Appealeemanded fothis Court to consider those grounds in the first
instance sincéney were notthe reasonthis Court articulated in its opiniorid.

TheD.C. Circuitnext analyzedhis Court’s conclusion thabanyof the analyses were
opinion work product, not fact work produdd. In laying out the principles to be applied, the
Court of Appeals noted that “[Wgn a factual document selected or requested by counsel
exposes the attornesythought processes and theories, it may be appropriate to treat the
document as opinion work product, even though the document on its face contains only facts

Id. (citing Dir., Office of Thrift Supervision, 124 F.3d at 1308). However, the Court of Appeals

cautioned that not every item which may reveal some inkling of a lawgenental impressions

11



. . . Is protected as opinion work prodtictld. (quoting_In re San Juan Dupont Plaza Hotel Fire

Litig., 859 F.2d 1007, 1015 (1st Cir. 1988)). Instead, “[o]pinion work product protection is
warranted only if the selection or request reflects the attorney’s focus@amngful way' Id.
Additionally, a court reviewing a claim of work product protection must discerthwhéactual
material in a document can be disclosed without revealing an attorney’s megredsions.ld.
at 152.

The Court of Appeals found that the analyses akei$®re were pervaded by factual
information that did not give insight into Boehringer’s counsel’s legal impmessr views of

the case.ld. The court contrasted the instant situation witine Sealed Cas&46 F.3d 881

(D.C. Cir. 1998), in which the Circuit court held that facts recorded in an attorneyssaifote
preliminary interviews with a witness were not protectable merely becaus¢otimewatchose to
write down those factsld. at 236—37. Rather, to rise to the level of opinion work produet,
document must reflect that the attorrisgarply focused or weeded the materialkl’ at 236.

Unlike In re Sealed Caséhe D.C. Circuit found that the Court’s opinion below

incorrectly “implied that an attornéymere request for a document was sufficient to warrant
opinion work product protectioh Boehringer 1) 778 F.3d at 152. In the Court of Appeals’

view, “counsels requests were often general and routine” &émel 6nly mental impression that

can be discered is coundes general interest in the financials of the ded&d. The D.C. Circuit
found these were not the sort of mental impressions or opinions the work-product doctrine was
meant to protect, observing thatuith nterest reveals nothing at all: anyone familiar with such
settlements would expect a competent negotiator to request financial anélyslesde

performed here, and Boehringer does not attempt to hide this interest in &5 HdefBecause

Boehringer’s counsel’'s thoughts were &ady wellknown,” then, there existed no danger of

12



revealing those attorneys’ mental impressiolas.

Furthermore, the Court of Appeals found that attorney Persky conceded irobgstim
before the FTC that her requests for financial information weretddeat answeringthether
the agreements made financial sensedashtter of business judgment,” not as a foundation for
providinglegal counsel Id. In other words, merely because an attorney, Ms. Persky, led the
settlement negotiatiordid not mean that her “thoughts relating to financial and business
decisions are opinion work product when glas] simply parroting the thoughts of the business
managers.”ld. at 153.

Finally, the Court of Appealdisagreed withhis Court'semphasighat the analyses were
prepared using “information and frameworks” providing by couniskl. The D.C. Circuit found
that the “information and frameworks” relied by thisCourt “had no legal significanceld.
Instead, most were innocuous indicatiohthe time frames for requested financial ddth. In
the D.C. Circuit’s view, Boehringer had not articulated a viable explanation for wtipslire
of a time frame for data would reveal their attorneys’ mental impressidnghe Court of
Appealsheld that “[w]hereit appears that the focus or framework provided by counsel is obvious
or non-legal in nature, it is incumbent upon the party claiming opinion work product protection
to explain specifically how disclosure would reveal the attomkgalimpressions and thought
processes.ld. “Wherean attorneys mental impressions are those tlaalayman would have as
well as a lawyer in these particular circumstances, and in no way reveal grwtnthy of the
description ‘legal theory,’those impressions are not opinion work produdd.”(quotingin re

HealthSouth Corp. Sec. Litig., 250 F.R.D. 8, 11 (D.D.C. 2008)). The Court of Appeals found

that the Court below erred when it “failed to demand such a showing from Boehringer and

instead conclded categorically that the contested documents were highly protected opinion

13



work product. Id.

The D.C. Circuit then proceeded to explain why the distinction between fact and opinion
work product in this case was criticdl. Whereas opinion work product can only be
discovered omn “extraordinary showing of necessityfact work product requires the party
seeking discovery to propound “adequate reasons’ why those facts should be disidosed.

(quotingIn re Sealed Casé76 F.2d at 809 ); seealsoFed. R. Civ. P. 26(b)(3)(A)(ii)

(requiring a party seeking to discover factual work product to demonstrate tiest substantial
need for the materials to prepare its case and cannot, without undue hardship, obtain thei
substatial equivalent byther means”). This Court, finding that the analyses represented
opinion work product, had only considered whether the FTC had met the virtually unreachable
standardor suchmaterials. Id.

The Court of Appeals found that this Court did not propeiylifitls duty to determine
whether some of the work product in the analyses was merely factual and, in tuhenihese
factscould be segregated from any opinion work prodigttat 154. In so doing, rejected
Boehringer’s contention that the Faust demonstrate that the facts sought Werngcal to, or
dispositive of, a key issue at trialld. According to the D.C. Circuit, “although some courts
have demanded a heightened showing of a docushei¢vance or probative value for
discovery of fact work product, we have never characterized Rule 26gb¥3)'stantial need
requirement in this mannérld. (internal citations omitted)Thus, the Court of Appeals
concluded that the lack of “smoking guns” in the documents was not fatal td @& ¢taim of
need. Id. at 154-56.

TheD.C. Circuitalso explained that a heightened relevance standard was especially

inappropriate in the instant enforcement proceedidgat 157. The court reasoned that “in the

14



investigatory context herel[,]” the FTC was entitled to learn facts on adreeale than
available to a typical civil litigantld. Specifically, in assessing relevance, a couarnn
administrative sbpoena enforcement proceedinig fiot free to speculate about the possible
charges that might be included in a future complaint, and then to determine theaelel/tre

subpoena requests by reference to those hypothetical charigegduoting FTC v. Texaco,

Inc., 555 F.2d 862, 87¢D.C. Cir. 1977) (en banc))Because the KT is“merely exercising its
legitimate right to determine the facts” and to decitietiver a complaint should issu&gxacq
555 F.2d at 874he fact that the analyséseveal an akence of conspiratorial intent .may be
helpful to the FTC in determing whether to issue a complaint in the first pfad@oehringer I}
778 F.3d at 157%eealsoid. at 147 (noting that the Boehringgair settlement, while “not
necessarily unlawful, . .may be subject to antitrust scrutiny if it appears thap#tentholding
firm —here, Boehringer was using the cpromotion agreement as a vehideavoid legitimate
competition”).

Having disposed of Boehringer’s argument for a heightened relevandarsktatine
Circuit court articulated a lower thresholdnctuding that thatd moving party’s burden is
generally met if it demonstrates that the materials are relevant to the case, trsates a
unique value apart from those already in the movant’s possessiolspactl circumstances
excuse the movars failure to obtain the requested materials itsdll. at 155. Bcause the
Court below found that the analysesé€ relevant to the FT€investigation and would provide
unique information that the FTC cannot reasonably obtain elseyvtierd=TC had satisfied the
requirements for discoverirapyfact work product contained the financial and forecasting
analyses Id. Accordingly, the Court of Appeals remanded the matter to thist @ouurther

consideration of how much of the dosentsconstitutedfact work product that should be

15



produced to the FTCSeeid. at 158. The D.C. Circuit also observed thab“ftje extent that
any such documents were withheld in whole or in part on the alternative basisreyattmmt
privilege,the District Court will have to determine whether this privilege independensy bar
discovery’ Id.

D. Remand

Following remand, the Court convened a status hearing so that the parties and the Court
could discuss the issues remaining to be deci&eggenerallyTranscript of Sept. 17, 2015
Status Hearing [Dkt. 87]. Consistent with the Court’s instructions at the etimenparties
thereafter submitted a joint status report which relayed the parties’ positiaeyveral topics,
the most important oihich were: (1) which documents needed to be reanalyzed on remand; (2)
whether additional briefing would be required on the issues to be decided on remand and, if so,
the nature of the briefing; and (3) whether the Court should take additional evidant&to
assessment of Boehringer’s privilege claims, including whether it showrtdtplee submission

of newin cameraex parteaffidavits. J. Rep. at £23. As before, the parti@greed that the

Court’s rulings on documents within the representative sample previously edanaokl be
applied to the body of disputed documents as a wittdeid. at 23-24.

On the basis of the joint status report, the Court issued an order identifying the documents
it planned to review during these remand proceedings. Dec. 2, 2015 Order at 1-2. Those
documents include(1l) documents that were prepared after the BoehrBgearsettlement
agreements were executeahd (2) non-duplicative documents identified in Categories A, B, and
E of the appendix to thaistrict court’sprior order,seeBoehringer ) 286 F.R.D. at 112
(Appendix A), to the extent such documecasnewithin the scope ahe FTC’sappeal as

defined inits opening brief on appealesBrief of Appellant Federal Trade Commission, 2013
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WL 3271346, at *12—-16 (June 28, 201Ppecifically, the Courstated that it wouldeview non-
duplicative documents within Categories A, B, and E that caeddir) financial analyses of the
co-promotion agreement, (2) financial forecasts of alternative timelinesrierigeentry into the
market, or (3) financial analyses of settlement options or tebBes. 2, 2015 Order at 2.

The Court also set a briefing schedul@. at 2-3. While the Court did not forbid
Boehringer from submitting additional or revisedparteaffidavits,its Orderwarned that
Boehringer would face a heavy burden in convincing the Court that such submissions should be
allowed and consideredseeid. at2. The Court ordered Boehringer to file on the public docket
redacted copies of any affidavits submitéagparte Id.

The partiediled supplemental briefing pursuant to the Court’s schedule. As expasted,
part of its supplemental bridBoehringerasked leave of the Court to file a supplemeexalarte
affidavit from attorneyPersky seeDecl. Mot.at 1, which the FTC opposezkeDecl. Mot. Opp.
at 1. Additionally, after the FTC filed its supplemental brief, which was supposedtte heal
brief submitted under the Court’s schedule, Boehringer soughttedile “a short reply brief,”

which the Court will deny.

4 As this Court has saidirelation to motions for leawe file surreplies inthe summary judgment context:

In general, sureplies are “disfavored.Glass v. Lahood786 F. Supp. 2d 189, 231 (D.D.C.

2011). A court should only permit leave to file a-seply if the moving party is otherwise unable

to address matters raised fbe first time in the nomovant’s reply brief.SeeBen-Kotel v.

Howard Univ, 319 F.3d 532, 536 (D.C. Cir. 2003). But the matter covered in threglyr‘must

truly be new.” Pogue v. Diabetes Treatment Cent@@8 F. Supp. 2d 270, 277 (D.D.C. 2002).
“Simply put, a suireply is not a vehicle for rehashing arguments that have already been raised and
briefed by the parties. Were that not true, briefing would become an epdiss#.” Crummey

v. Social Secuty Admin., 794 F. Supp. 2d 46, 63 (D.D.C. 2014ff,d, 2012 WL 556317 (D.C.

Cir. Feb. 6, 2012).

Bigwood v. U.S. Dep't of Def., 132 F. Supp. 3d 124, 154 (D.D.C. 2015). The Courtlieidthe arguments raised
by the FTC in its supplemental brief weredseeable and cite to evidence already in the record. Thus, there is no
basis on which to conclude that Boehringer needs additional space to cewnsegonments. In any event, the

reply brief and its opposition dispute minutiae not helpful to the Gouittmate analysis. Accordingly,

Boehringer’s motion for leave to file its reply brief will be denied.
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LEGAL STANDARDS
Boehringer bears the burden, as the party resisting the FTC’s subpoena on the basis of

privilege, to show that the privileges invoked apply here. United States v. LegalfServs

N.Y.C., 249 F.3d 1077, 1081 (D.C. Cir. 2001 re Lindsey 158 F.3d 1263, 1270 (D.C. Cir.
1998). “The basis of [a] privilege must be adequately established in the recoudhtlevidence

sufficient. . .to establish the privilege. . with reasonable certainty.lh re Subpoena Duces

Tecum Issued to Commodity Futures Trag®ommh, 439 F.3d 740, 750 (D.Cir. 2006)

(alterations in original) (quotation marks omittedhis requires the party asserting privilege to
“adduce competent edence in support of its claims,” something beyond “conclusory
statements, generalized assertions, and unsworn averments of its cokmseMeiga 746 F.
Supp. 2d 27, 33-34 (D.D.C. 2010). The contours of the two privileges at issue — the attorney-
client privilege and the work-product doctrin@re detailed below.

A. Attorney-Client Privilege

The attorne\client privilege protects confidential communicatidretweerclientsand

their attorneys made for the purpose of securing legal advice or serviceAndlgsis v. IRS,

117 F.3d 607, 618 (D.C. Cir. 1997). Itis not sufficient to show merely that the communication

was betweeglientandattorney. Banks v. Office of Senate SergeattArms, 222 F.R.D. 1, 3

(D.D.C.2004). Instead, courts in this Circuit apply the “primary purpose test,” \ablch
whether‘one of the significant purposes” of the communication was to obtain or give legal

advice In re Kellogg Brown & Root, Inc., 756 F.3d 754, 757-60 (D.C. Cir. 20idarriving

at this formulation of the test, o@ourt of Appeals rejectedsdrict “but for” requirementunder
which a communication could nbe privileged if there was any purpose behind it other than

seeking or providing legal advicéd.
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Normally, only attorneyelient communicationthemselvesnot the underlying facts, er

privileged. _Upjohn Co. v. Unite8tates449 U.S. 383, 395-96 (1981). But attormégnt

communications can be “shielded if they rest on confidential information obtainednfeom t
client” Id. Further, purely factual exchanges between attorney and client merit moteten
those facts are provided to the attorney at his request for the purpose of enabling bindéo pr

legal advice.Seeln re Kellogg, 756 F.3d at 76Banks v. Office of Senate SergeatdArms,

228 F.R.D. 24, 27 (D.D.C. 2005However “when an attorney conveys to his client facts

acquired from other persons or sources, those facts are not privileged.” BriDepitwof State

636 F.2d 600, 604 (D.Cir. 1980).
The matter is a little more complicated when, as here, a claim of privilege is made by
corporation based on communications it had with its in-house counsel. Thaot¢hat a
lawyer may be irhouse counsel for a corporation “alone does not dilute the privildde As
the Supreme Court has observed, “[i]n light of the vast and complicated arraylatogeg
legislation confronting the modern corporation, corporations, unlike most individuals,
‘constantly go to lawyers to find out how to obey the[l]” Upjohn, 449 U.Sat 393 (quoting
Burnham, The Attorney—Client Privilege in the Corporate Arena, 24 Bus. Law. 901, 913 (1969)).
The Court has instructed that the privilege covers not only communications betwétemray a
and highlevel corporatefficers, known as the “control group,” but also between the attorney
and any corporate employee acting at the direction of corporate superiorsrito@eeure legal
advice for the corporationd. at 394. This is particularly true when corporate officers and
directors simply do not have the information counsel requires to prosgentlegal advice.ld.
Yet in-house counsel may haveertain responsibilities outside the lawgesphere,”

and, as a result, the corporatiarat sheltefthe attorney’s] advice only upon a clear showing
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that[the attorneygave it in a professional legal capacityti re Saled Caser37 F.2d at 9%ee

alsoNeuder v. Battelle Pacific Nw. Nat'l Lahl94 F.R.D. 289, 292 (D.D.C. 2000) (finding that

communications are not privileged wherehimase counsel “is acting solely in his capacity as a
business advisor” and “the legal advice,” if any, “is merely incidental tméssiadvice:
Moreover,“a corporate clienshould not be allowed to conceal a fact by disclosing it to the
corporate attorney.’Neuder 194 F.R.D. at 293 (quotation marks omitted). Thus, “documents
prepared by non-attorneys and addressed to non-attorneys with copies routed to counsel are
generdly not privileged since they are not communications made primarily for lelgadea” Id.
at 295.

This Court and the D.C. Circuit have consistently emphasized thatdtieney<client
privilege must be strictly confined within the narrowest possible limits consisiénthe logic

of its principle.” In re Lindsey 258 F.3d at 1272 (quotirig re Sealed Casé76 F.2d at 807 n.

44 (nternal quotation omitted))This privilege ‘carries cost$ including the withholding of
potentiallycritical evidence from the factfindetn re Kellogg 756 F.3d at 764. Courts tolerate
the privilege only to the extent necessdoyencourage ‘full and frank communication between
attorneys and their clients and thereby promote broader public interests in thvanbsef law

andthe administration of justicé.’ Swidler & Berlin v. United State$24 U.S. 399, 403 (1998)

(quoting_ Upjohn, 449 U.S. at 3gWestern Trails, Inc. v. Camp Coast to Coast, Inc., 139 F.R.D.

4,8 (D.D.C. 1991) (“The privilege is an exception ta the fundamental principle that
discovery should be liberal and broad in furtherance of the search fof)truth.

B. Work-Product Doctrine

The Court of Appeals gave a thorough overview of the work-product doctrine in

Boehringer Il The Court pauses here to highlight only a few other basic principles underlying
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the doctrine. The work product doctrine is codified in Federal Rule of Civil Proc2a(b}3)
which provides, in relevant part:

(A) Documents and Tangible Things. Ordinarily, a party may not discover
documents and tangible things that are prepared in anticipation of litigation or for
trial by or for another party or its representative (including the othey part
attorney, consultant, surety, indemnitor, insurer, or agent). But, subject to Rule
26(b)(4), those materials may be discovered if:

(i) they are otherwise discoverable under Rule 26(b)(1); and
(if) the party shows that it has substantial need for the materials togrepa
its case and cannot, without undue hardship, obtain their substantial
equivalent by other means.
(B) Protection Against Disclosure. If the court orders discovery of those
materials, it must protect against disclosure of the mental impressions,
conclsions, opinions, or legal theories of a party’s attorney or other
representative concerning the litigation.
Fed. R. Civ. P. 26(b)(3)(AJB). The Supreme Court initially developed the work product

doctrine in_Hickman v. Taylor, 329 U.S. 495, 510-11 (19éXplaining that

[1]t is essential that a lawyer work with a certain degree of privacy, foee fr

unnecessary intrusion by opposing parties and their couRsgber preparation

of a clients case demands that he assemble information, sift what he considers to

be the relevant from the irrelevant facts, prepare his legal theorigdaamiais

strategy without undue and needless interference.
UnderHickman aparty seeking such materials mastablish “adequate reasons to justify
production through subpoena or court order,” and even then, discovery is limited to “relevant and
non-privileged facts.”ld. at 511-12. The Supreme Court has observed that the work product

doctrine is “an intenselgractical one, grounded in the realities of litigation in our adversary

system.” United States v. Nobles, 422 U.S. 225, 238 (1975).
Under Rule 26, the Court must engage muti-step inquiry. First, the party asserting
work-product protection must demonstrate that the document in questiqgrepasedin

anticipation of litigation.” Fed. R. Civ. P. 26(b)(3). To answer this question, the D.C. Circuit
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has directed the Court to use thecause of” tesiexplained aboveBoehringer 1) 778 F.3d at
149 (quotingDeloitte, 610 F.3d at 137 If the party asserting work-production protectabears
that hurdle, the burden shifts to his opportersiatisfy the Court that the matesaought are
relevant under the standard articulated in Rule 26(b)(1). Fed. R. Civ. P. 26(b)(3)(AHt). T
standard, which recently changed with amendments to the Rules in December 20158te®w st

(1) Scope in GeneralUnless otherwise limited by court order, the scope of

discovery is as follows: Parties may obtain discovery regarding any

nonprivileged matter that is relevant to any partjaim or defense and

proportional to the needs of the case, considering theriemue of the issues at

stake in the action, the amount in controversy, the parakdive access to

relevant information, the parties’ resources, the importance of the discovery in

resolving the issues, and whether the burden or expense of the proposed discovery

outweighs its likely benefitinformation within this scope of discovery need not

be admissible in evidence to be discoverable.
1d. 26(b)(1).

Next, the Court must examine whether the materials sought constitute fact or opinion
work product. Seeid. 26(b)(3);Boehringer 1) 778 F.3d at 1510nce the materials at issue are
properly categorized, the party seeking them must then show sufficient needrf@ntheindue
hardship in obtaining them by other means. Fed. R. Civ. P. 26(b)(3)(A)(i)). Algain, t

distinction between fact and opinion work prodisatritical at this juncturbecaus@pinion

work product is “virtually undiscoverableDir., Office of Thrift Supervision124 F.3d at 1307,

while fact work product can be obtained merelyshpwing “adequate reasonsfor disclosure,

Boehringer 1) 778 F.3d at 153 (quotirlg re Sealed Casé76 F.3d at 809).

The work-product doctrine often walks sidg-side with the attorneglient privilege, so
it is important to note how they differ. Work product protection is usually broaderitdan t
attorneyelient privilegebecausét is not restricted solely to confidentiattorneyelient

communicationsn re Sealed Casé76 F.2cat 808-09. Yet the workproduct doctrine protects
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only work performed in anticipation of litigationBoehringer 1] 778 F.3d at 149. Notably, a
document that qualifies as work product in casewill retain thatstatus even in subsequent,
unrelated litigation.ld.
DISCUSSION

Before the Court reaches the merits of Boehringer’s privilege claims, itreamdve
several preliminaries. First, the Court sets forth the documents that aretivlsicope of the
Court of Appeals’ remand, thus defining the set of documents affegtidn Inerits decisions
made today. Second, the CodeniesBoehringer'amotionto submit a supplementek parte
affidavit from attorney Persky. The Court finds that Boehringer has not showhehatdrests
at stake in this litigation are on par witilose interests normally warrantiagpartetreatment.

Third, the Court concludes tha¢arlyall the documents at issue here constitute fact work
product, not opinion work product. This is because the docunienmtselvesonvey no legal
impressions or opinions; instead, they contain facts which Persky and her evanséaito form
legal opinions. Finally, the Court finddl documents for which the attornelrent privilege is
claimed should be privileged from disclosure. As noted above, the work-product doctrine and
the attorneyelient privilege can protect the same docunimritfor different reasons. The
discussion below demonstrates that, in this case at least, documents cofdatnadg/ork
product, whercompiled at the request of an attey for thepurpose of renderinggal advice,
fall under the protections of the attorngient privilege and therefore are not subject to
disclosure.

A. The Scope of Remand

The first question the Court must consider is what documents it needs to review. The

parties disagree as to scope of the remand. And the Court left this question somewlmait®pe
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scheduling order, finding that

the documents to be reviewed upon remarttiis matter will be those documents
that were prepared after the Boehringer/Barr settlement agreements were executed
(i.e,, 1947, 2331, 2333, and 2387), and those non-duplicative documents
identified in Categories A, B, and E of Judge Facciola’s Memorandum Opinion
and Order [Dkt. 69] to the extent such documents come within the scope of
petitioner’s appeal as defined in petitioner’s opening brief on apgeaBrief of
Appellant Federal Trade Commission, 2013 WL 3271346, at *12-16 (June 28,
2013). Secifically, with regard to the latter, the Court will review non

duplicative documents within Categories A, B, and E that contain (1) financial
analyses of the epromotion agreement, (2) financial forecasts of alternative
timelines for generic entry intthe market, or (3) financial analyses of settlement
options or terms. Such documents will include, at a minimum, those documents
identified by respondent in its portion of the Joint Status Report [Dkt. 88]delate
to the scope of review upon remand.( 810, 811, 832, 833, 901, 973, 992, 1057,
1058, 1290, 1291, 1344, 1396, 1397, 2578, 2580, 2983, 2984, and 3058).

Dec. 2, 2015 Order at 1-2. Havireyiewedthe parties’ briefs and the entire sample of
documents transmitted on appeal to the D.C. Circuit, the Court is now prepared to define
precisely the documents within the scope of the appellate court’s remand. Thoserde@ns

as follows: 617, 791, 810, 811, 815, 819, 832, 833, 858, 861, 901, 902, 908, 973, 992, 1008,
1040, 1057, 1058, 1290, 1291, 1333, 1341, 1344, 1365, 1381, 1396, 1397, 1947, 2331, 2333,
2364, 2387, 2550, 2578, 2580, 2918, 2980, 2983, 2984, 3058, and 3328.

The total body of documents is compiled from several sources. First, the Court has of
course included those documents it identified in its December 2, 2015 Order. Second, the Court
has reviewed several documents which Boehringer addressed in its post-remamgl Wwhiein
were not on the Court’s list from December 2. After reviewing those documentxuha<C
satisfied that they also fall within the categories it set forth in the Decembeef, &d
Boehringer appears to concedehose documents are: 617, 815, 819, 858, 861, 908, 1008,

1333, 1341, 2550, and 2980.

5To be clear, if a documetiansmitted on appetd the Court of Appeals does not appear on this list, then it is not
within the scope of the remaiathd Boehringer is under no obligation to produce it.
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Finally, there are additional documents which ther€did not identify in its December
2 Order and neither party addressed in their supplemental briefing. In revieeiregord in
this case, the Court reviewed each and every document transmitted on appeal to GiechitC
Although this Court in its prior opinion defined several categories for the documéesaeat
here seeBoehringer ) 286 F.R.D. at 112, the Court took a fresh look at all the documents on
appeal to determine whether they fairly concerned the subject matter of Hredrexs defied in
the December 2 OrdeF-rom that comprehensive review, the Court finds that these additional
documents fall within the scope of the remané1, B02, 1040, 1365, 1381, 2364, 2918, and
3328. From those three sources — the December 2, 2015 Order, Boehringer’s briefing, and this
Court’'s own second look at the appeal — the Court compiled the full list above.

B. Motion for Leaveto File Supplemental Ex Parte Affidavit of Marla Persky

An important part of this proceeding concerns the propriety of the Court considering

cameraex parteaffidavits submitted by Boehringer to support its privilege claims. As tletCo

has already found, the FTC has waived its complaints about the eisparteaffidavits prior to
the appeal.SeeDec. 2, 2015 Ordeat 3. In its supplemental briefirigllowing remand,
Boehringer again asks the Court to revewh araffidavit from Persky.Decl. Mot. at 1. With
its motion, Boehringesubmitted Persky’s supplemental declaration to the Cogenreraand
exparte Seeid. As instructed by the Court, Boehringdso filed a redacted version of her
affidavit on the public docketSeeid.

In its scheduling order, the Court left open to Boehringer the option to requesbleave t
file ex parteaffidavits in connection with its supplemental briefing. Dec. 2, 2015 Order at 2.
Nevertheless, the Court gave clear warning that, under the lavg @ithuit, “the use ofex parte

affidavitsis disfavored].]” Id. (citing Armstrong v. Exec. Office of the Preside@¥ F.3d 575,
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580 (D.C. Cir. 1996); Lykins, 725 F.2d at 1465). Cases warranting the esg@ateaffidavits
are usually limited to those implicating national security matters or grand jwgqatimgs.See

In re Miller, 438 F.3d 1141, 1151 (D.C. Cir. 2006); Am. Immigration Council v. U.S. Dep’t of

Homeland Se¢950 F. Supp. 2d 221, 244 (D.D.C. 2p13dditionally,even when eyarte

affidavits are permittedhe D.C. Circuit requires the Court to fititht the interests of the
adversary process are outweighed by other crucial intesgstsstrong 97 F.3d at 580As the
Court reasoned in its prior order, “[ijn cases involving the assertion of attolieayprivilege
and work-product protection, this showing may be difficult to make since the facig thg
foundation for an assertion of privilege generally are not themselves gedife Dec. 2, 2015
Order at 2.

Boehringer contends thBersky’sdeclaration is important because it will explain why
the documents at issue reflect her mental impressions, thus raising those dec¢ortientevel

of opinion work product.Id. at 1. Boehringer asserts tlatcameraex parteaffidavits are

permissible in privilege disputes like this orld. at 2. Moreover, Boehringer complains that
failure to consider Persky’s affidavit will “creat[e] a double bind for Bogjar,” reasomg that
[e]ither [Boehringer] would be required to submit no testimony regarding why the
documents assue reveal Ms. Persky’'s mental immiess — which would subject
it to criticism that it did noadequately support its claim that the documents are
protectable opinion work produch@ increasehe risk that it would be ordered to
produce the documents toet FTC- or it would be forced teeveal to the FTC
the very mental impressions it is attempting to shield through this litigation.
Id. In Boehringer’s view, the Court “has an affirmative obligation to avoid that dxugg
unfair result.” Id. Furthermore, Boehringer argues, the fact that it has filed a redactexhvarsi
the affidavit on the public docket gives the FTC a sufficient basis on which tzarzadg

contest the assertions in the affidavd. at 3. Thus, Boehringéelieves ithas allayed the

Court’s concern with harming the open adversary process through theexgeakeaffidavits.
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The FTC rejoins that the use®f{ parteaffidavits is disfavored. Decl. Mot. Opp. at 1. In
this case in particular, the FTC argues thagp@axedeclarations are unnecessary because a
sufficient evidentiary record exists on which the Court can revievwptivilege claims.ld.
According to the FTCex parteaffidavits should only be used wh&absolutely necessaty and
when*other crucialinterests outweighthe general interest in the adversary procéssat 2

(quoting_Lykins v. Dep't of Justice, 725 F.2d 1455, 1465 (D.C. Cir. 1984)). The FTC argues that

ex partesubmissions are not “absolutely necessary” in this case because “the fagghayin
foundation for an assertion of privilege generally are not themselves gedile 1d. (quoting
Dec. 2, 2015 Order at 2). Thus, the FTC reasons, Boehnmggrbe able to articulate why the
documents constitute opinion work product using non-privileged, foundational Fcts.
“Indeed, by insisting that it must identify for the Court ireaiparteaffidavit the attorney
mental impressions the documents purportedly reveal, Boehringer impliétigwaiedges that
the documents themselves do not actually reveal any opinion work prodtiict.

Additionally, the FTC claims that there are no otlegucial interests” at issue here
which support the use ek partesubmissionsid. at 3. In this Circuit, the FTC contends, such
interests are normally limited to matters of national security and grand yastigations.ld. In
a “routine privilege dispute” like this onex parteaffidavits are inappropriatdd. In the FTC’s
view, Boehringer’'s commercial and litigation interests fall well short of the stctuial
interests’needed to outweigh the interest in full disclosure inherentrimadwersary systemd.
Finally, the FTC contends that there are no new facts or legal standartuks @ourt to apply on
remand.Id. Because of this, the FTC argues, there is no need for “new evidencdeétide/’'s

supplemental affidavitld. at 3-4. In closing, the FTC requests that the Court order Boehringer
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to produce an unredacted copy of Persky’s affidavit or, in the alternativdidaviafvith as few
redactions as are absolutely necessary, as approved by the IGoatt.

In reply, Boehringer argues that Persky’s supplemental affidawicisssary to clarify
the circumstances surrounding the creation of the documents at issue, enog@ssthich “had
been misapprehended by the D.C. Circuit.” Decl. Mot. Reply &utther, Boehringer claims,
the FTC is wrong that Boehringer may only rely on non-privileged facts in order to sitppor
privilege claims.ld. at 2. Instead, Boehringer contenidlss entitled to reveal the specific
mental impressions underlying its claitesthe Court without also revealing them publiclg.
Moreover Boehringer reasorikat Persky’s sworn statements are important to explain the
mental impressions that would be revealed by disclosure of the documents, sinad thany
“might not be apparent from the face of the document” given the Court’s lack ofisgpeithe
commercial and patent matters underlying this cédeat 1-2. By contrastBoehringer asserts
thatthe FTC, with its deep understanding of the industry an8dedringerBarr litigation
would be able to discern the basis for the privilege assertions from the privilegedétersky’s
redacted affidavitld. Boehringemlso reiteratethat a privilege dispute like this one can raise
the need for eparteaffidavits without implicatinghational security or grand jusecrecy Id. at
3. In Boehringer’s estimation, this case is not a “garden variety” privilespeite given the
complexity of the underlying deald. at 4.

Having considered the parties’ arguments, the Court will deny Boehrimgetisn for
leave to file Persky’s egarteaffidavit because it has not met itigh burden to showhat the
affidavit is necessary or appropriate in these circumstances. It ihatube complexities of the
pharmaceuticahdustry and patent litigation are daunting. It is also true that Persky’a\affid

gives some context to those complexities. Nevertheless, the businesssimeoésated in the
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instantdispute fall well short of the types of interegtat appropately deserve egarte
treatment-i.e., national security and grand jury mattegeeln re Miller, 438 F.3d at 1151,

Am. Immigration Council, 950 F. Supp. 2d at 244. Boehrimgeght thatin Lykins, the Court

of Appeals observed thatve have never limited the useinfcameraaffidavits to national
security casesyet Boehringer fails to quote the whole sentence, which clobaswe have
expressed reservations about such use in cases which do not involve national’ségitsg,
725 F.2d at 1465The Court finds that Boehringer has failed to identify a crucial interest, on par
with national security or grand jury secrecy, that outweighs the strong putiliest in open,
adversarial proceedingg&armstrong 97 F.3d at 580.

Boehringer’s cited cases involving the submissioexgiarteaffidavits are inaptin

several of themthe court permittech camerasubmission of an affidavit without comment or

analysis.SeeFPL Grp., Inc. v. IRG, 698 F. Supp. 2d 66, 84 (D.D.C. 2010); Alexander v. FBI,

192 F.R.D. 12,16 n.3 (D.D.C. 200Mtelsat USA Sales LLC v. Ju€hech, Inc, 305 F.R.D. 3,

10 n.3 (D.D.C. 2014). Moreover, most of them do not involve the kind of business interests at
issue in this case. SE®L Grp, 698 F. Supp. 2d at 69 (FOIA request for disclosure of IRS
internal decisional memorand®&lexander 192 F.R.D. at 16 (assertion of attorradignt

privilege over communications between the President and his attqrody$£xtension

Foundation, Inc. v. IRS, 915 F. Supp. 2d 174, 185-86 (D.D.C. 2013) (assertion of privilege over

IRS documents under FOIA Exemption 7(D), which protects information that, if revealeld w
“seriously impair federal tax administration”)

Furthermore, Boehringer misses the mark whelaitns that the complexity of the issues
underlying this case suppoRersky’sex partesubmission.The Court, with its legal expertise,

is well-equippedo assess assertions of privilege. Whether the matters underlying ilegpriv
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dispute are complicated should hditee impact on the legal questions this Court must answer.
The Court has located no authority, and Boehringer has cited none, for the propositioe that
complexity of issues underlying a privilege assertion alea@ants expartetreatment.No one
disputes thatheseissues are complicated. But if complexalpne was the appropriate standard,
there would be no rational limit to the useeafparteaffidavits in privilege disputes relag to
commercial litigation. And moreoveas explained further below, even if the Court accepted
Persky'’s affidavit, none of its substantive rulings would char@gzinfra Part C.2 Thus,
Boehringer suffers from no double-bind here since the testimony it hoped to submit would not
persuade th€ourt to do anything differently.

Accordingly, the Court will deny Boehringer’s motion for leave to fileameraandex
partethe supplemental affidavit of attorney Persky.

C. Work-Product Protection

All the documents on remand from the D.C. Circuit, listed in PabeAr claims of work
product protection. As set forth above, examining claims of wookkict protection normally
involvesa multistep analysis. But here, ordpe questiomemairs for the Court to decide —
whetherthe documents at issue constitute fact or opinion work prodaghringer |] 778 F.3d
at 153. As to the other parts of the analysis, this Court has already concludkd twtuments
sought are relevant to the FTC’s investigation, and the Court of Appeals affirméddirs.
Id. at 154. Similarly, the D.C. Circuit affirmed this Court’s implicit findithgit the FTC
satisfiedthe substantial neednd undue hardship requirements to obtain any fact work product
within these materialdd. at 157-58. Finally, although the Court of Appeals did not
conclusively determine that the pastittiement documents were created in anticipation of

litigation, the FTCconceded as much in its supplemental brief. Pet. Suppl. Br. at 3 n.4 (“[T]he
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FTC does not dispute that the post-settlement documents, nos. 1947, 2331, 2333, and 2387, are
work product. ... The FTC does, however, disagree that Boehringer has proven that these post-
settlement documents qualify as opinion work product.”).

1. PostSettlement Documents

Boehringer first defends the documents it created after the Bagnsextth, Resp. Suppl.
Br.at 5. These documents are 1947, 2331, 2333, and 288Boehringer argues that these
documents constitute opinion work product because they analyze a potential settiement
another case between Boehringer and another a pharmaceutical company,|t¥ylEmse
analyses, according to Boehringer, are opinion work product for two redsloas 6. First,
they reveal its attorneys’ mental impressions with respect to the Mylan litigadiozt 6-8.
Second, they incorporate the opinion work product developed for use in the BoeBanger-
settlement negotins. 1d. Boehringer contends that Persky’s assessment of the Mylan
settlement options required her to consider whether any of those options would impact
Boehringer’s obligations under the Barr settlement agreeni@niThese possettlement
analyseslso consideredarious ways to minimiz#itigation uncertainties” that might result
from potential outcomem the Mylan litigation and howhose uncertainties might affect the Barr
settlement.ld. In Boehringer’s view, “analysis of the Mylan litigation is inextricably
intertwined with Ms. Persky’s impressions regarding the Barr settlemightat 6 Thus,
Boehringer argues that all the p&srr-settlement, préylan-settlement documents are
protectable as opinion work product.

The FTC does not devote argument to the petttement documents specifically.
Instead, it argues generally that any financial analysis prepared in conneittidhe

Boehringer-Barr settlement or, apparently, the Biogjer-Mylan settlementconstitutes
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discoverable fact work producthe Court likewise sees no needandyze these documents
separately. The analysis belapplies with equal force to the pasttiement documents.

2. Financial Analyses of thEo-Promotion Agreement and the Boehringer-
Barr Settlement

All the documentst issue on remandavethe four possettlement documents listed
above andive email chains identified belgvarefinancial analyses of th&ggrenox co-
promotion agreemenpossible litigation outcomeand the terms of Boehring8arr settlement
generally Seeid. at 11-16. For these documents, Boehringer argues that disclosing them would
reveal Persky’'s mental impressiorid. at 8. Boehringer, fighting an uphill battle against the
Court of Appeals’ opinion, now stresses that Persky requested these analysesspadifibe
variables analyzed therein, in her capacity as Boehringer’s lawyer, adiuassnesspersond.
Boehinger’s arguments focus on several key themes. First, the analyses meffgtPmental
impressions because shdéntified particular economic parameters thatengarticularly
important to hesettlement strategy for the litigation matters and agkedbusinespeople at
Boehringer to gathenformation regarding those economic parameteld.’at 9. Second, the
analyses represent opinion work product because she used them to provide adviceetat her cli
regarding which litigation outcomes or sattient options would be economically feasible and
commercially reasonabldd. Third, she used the analyses to provide legal advice to Boehringer
regarding potential antitrust scrutiny from the FTC over thpromotion agreement or the
settlement.|d.

Boehringer contends that although its business executives made the finalesgttle
decisions, they did not make those decisions until Persky presented them Jétiahadvice
based on the financial analyses she requesteat 9. In this way, Pelg/’s mental impressions,

embodied in the analyses she requested based on the economic variables she sethwere not
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mental impressions of a mere layperstmh.at 11. In Boehringer’s view, the Court of Appeals

was wrong to say that Persky “parroted® thews of business managetd. at 10. Indeed, to
Boehringer, the Court of Appeals had it backwards: it was Persky, not any basieestive

who initially determined which factors were important to her in renderingd delyéce to her

client about economic desirability and antitrust exposure of settlerftenthat the business
managers later used her analyses and advice to choose settlement options deas thattrshe

was simply their mouthpiecdd. In other words, the analyses she requested represent more than
a “general interest in the financials of the dealdther, they were integral to Persky’s
development of litigation strategyd. (quotingBoehringer 1) 778 F.3d at 152).

The FTC disagrees, relying heavily on favorable language from the D.C.tGircui
opinion, which suggesthat Boehringer’s privilege clainegeoverblown. Pet. Suppl. Br. at 1.
First, theFTC contends that a document cannot be considered opinion work product unless it
actually reveals an attorney’s mental impressiddsat 3. In a case like this one, where
Boehringer seeks to protect factual analyses requested by an attor€yCtargues that
Boehringer must show that Persky’s request for information or selection alblesri“reflects
the attorney’s focus in a meaningful wayld. (quotingBoehringer |} 778 F.3d at 151). Merely
asking for information is, in the FTC’s view, insufficient. at 6-8. Second, the FTC claims
that Boehringer busess executives, not Persky, selected the variables used in the financial
analyses.ld. at 9. Because Persky did not define what data to analyze, the “frameworks”
argument on which Boehringer so heavily relies is fundamentally flawdeet 11. Thirdeven
assuming Persky was involved in formulating the assumpéindgarameters for these financial
analyses, the FTC contends that she acted not as a lawyer but as a bdgisesdd at 11-13.

Thus, her input, if it can be gleaned from the analyses themselves, was not legakinlda
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Finally, the FTC requests that the Court order Boehringer to redact &eysky’s legal mental
impressions from the documents and order the rest prodiceat 14.

The Court holds that theast majority of thelocuments at issue on remand constitute fact
work product.Many of the log entries aftowerPoint presentations, charts, graphs, and tables
analyzing possible factual scenarios affecting the BoehriBgarsettlement and the-co
promdion agreement. These chadsen assuminthey were created at Persky’s behest and
analyze variables she identified, do not sufficiently reflect her mental $sipres regarding
which scenarios were legally feasible or desirable. Instead, they refl@adrdnging factual
analysis of many possible litigation and settlement outcomes. Rmrskg/that sheok these
analyses and then presented the ones she thought best to her client in order toiframe the
settlement strategySeeg e.g, Decl. Mot.,Ex. Bat 511 (“I used this and othé&nancial
analyses of proposesttiement terms that were prepared at my request as settlescessbns
progressed to assist me in providing legal advice to my cligntdut the charts themselves do
not reflectthis analysis. Instead, as explained below, if legal analysis is to be found anywhere in
these documents, it is in the emails transmitting theghgraphs, and spreadsheets.

Moreover,Persky’smere selection ofariablesfor Boehringer staff to analyze does not
rise to the level of reflecting her mental impressions regarding the cstssdnthose variables
are ones which any reasonable businessperson in her position would analyzeturatios si
For factwork product to rise to the level of opinion work product, the attorney must have
meaningful involvement in the selection of the data that goes into the work pr&deatiringer
II, 778 F.3d at 151And, even if this is true, there must also be a risk that revealing the data will
reveal the attorney’s mental impressiod. There is nothing in the documents themselves that

reveals Persky’s analigsof the legal issues at haredien if she used those documents in her
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ultimate analysisPersky’s due diligence as a data analyst for her client does not mean that every
piece of data she touched becomes opinion work-product.

The parties dispute whether it was Persky or “business people” at Boehvinge
provided the parameters, assumptions, and variables to an8kgeBet. Suppl. Br. at 9The
Court need not wade into that dispberehowever, since the analyses would not qualify as
opinion work product even if Persky herself chose all relevaébles. Put simply, the
instructions to compile data omade number of possible factual scenarassinsufficiently
specific to reveal anyone’s legal mental impressions about the lcatbe Court of Appeals’
words, Persky’snental impressions, if any, in themealysesvere no more than a layman would
have in these circumstances and do not reveal “something of legal significkha.152-53.
Because of this, it does not matter whether Persky was “simply parrotirigtights of the
business managers,” an assertion Boehringer strenuously dehias153; Resp. Suppl. Br. at
8. Whether or not the thoughts were her own, the mental impressions revealed by these
documents are, at best, those that a businesspersonhaseld the same situationThey do
not reflect Persky’s impressions as a legal advisor.

Although the Court declines to admit Persky’s supplemesngarteaffidavit as
evidence to support Boehringer’s claims of work-product protection, the Court hasedvt,
and the context Persky providixerein actuallyundermines rather than strengthens Boehringer’s
arguments. In her affidavit, Persky explains why she chose certancifah variables over
others thaBoehringer employeeshould analyze. In this way, Persky gives away that her
involvement in the creation of these documents was merely directory. She did not daththe
she received, at least not in the documents now before the Gaagtvillingham, 228 F.R.Dat

6 (ob®rving that courts sometimes protect factual documents where the factsebave b
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“distilled” by the attorney for use in providing legal opinions or services). Nbtie
documents reveal how she analyzed the data she requested or what data or scenarios sh
presented to her client. In other words, she did not “sharply focu[s] or wee[d]” the fact
contained in these documents such that revealing these facts would reveall veplegsions
of the caseBoehringer I} 778 F.3d at 152.
For example, with respect to log entry 9@®,owerPoint presentati@ontaining charts
analyzingvarious litigation and settlement scenarios on Mirapex sakrskyavers thashe
used the data in the chart “to assist [memproviding legal advice” concerning those potential
outcomes.SeeDecl. Mot., Ex. B at 9 § 18But the actual advice she gave is nowhere to be
found in that document. That she used fact work product to assist her in giving advice to her
client is unsurprising. That data is not transformed into opinion work product merely because
she lateused it. SeeWillingham, 228 F.R.D. at 6—7 (finding that documents reviewed by
counsel to prepare a legal memorandum were not protected as work product simpg ieea
were attached to the resulting memorandum). The story might be diffeBa@hfinger
presented charts or graphs prepareedited by Persky after they were created. In that case,
Persky would have had a direct hand in deciding which data and which scenarios toharesent
client. Her sortingof theinformationmight meaningfullyprobeher mental impressions. The
Court has no occasion to decide that closer question, however, because there is norsuggesti
the briefs or the documents themselves that Persky actually created or editcdrialyses
Additionally, Boehringer’s cited cases miss the mark. Boehringer @hémited States
v. Adiman, 134 F.3d 1194, 1202 (2d Cir. 1998), for the proposition that assessment of a party’s
prospects in litigation qualifies as opinion work product. Resp. Suppl. Br. at 6. But this is

simply an incorrect reading of the case. Th#re Second Circuit determined that a document
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with both legal and business purposeseligible for work-product protection Adlman, 134

F.3d at 1202—-03. That is not in dispute here, as the parties agree that all the documaats at iss
meet the thresiid requirements for work-product protection. Because the coAdliman

made no determination as to whether the documents it reviewed contained fact or opikion wor
product,seeid., its analysis does not help the Court vitistpresent task. The same goes for

Nicholas v. Bituminous Casilty Corp., 235 F.R.D. 325, 332-33 (N.D. W. Va. 2006), and

Kellogg USA, Inc. v. B. Fernandez Hermanos, Inc., 269 F.R.D. 95, 100 (D.P.R. 2009), since the

courts in those cases decided only whether the documents at issue had been prepared in

anticipation of litigation. Similarly, the Tenth Circuit Hrontier Refining, Inc. v. Gorman-Rupp

Co., 136 F.3d 695, 702—-04 (10th Cir. 1998), only touched on the issue of whether work product
from one litigation retains ptection in later, unrelated litigation, not whether the documents at
issue contained fact or opinion work product.

Boehringer’s other cited casestherunderscore why its work-product claims in this

case should fail For instance, itn re ImperialCorp. of America, 167 F.R.D. 447, 454 (S.D.

Cal. 1995), the court concluded that letters from attorney to client constituted opinlon wor
product. The letters revealed counsel’s “candid analysis of the factuahsitances and legal

issues” arising inrlte case.ld. Thus,_In re Imperial Corpepresents a cle&ut casenvolving

opinion work product. By contrast, as explained above, Persky’s use of factual indormati
forming legal opinions and advice does not warrant protection of that factoahatfon at the
same level as the opinions or advice later formaklewise, this case is very different from

Bush Developmentorp. v. Harbour PlacéAssociation 632 F. Supp. 1359, 1363 (E.D. Va.

1986), in which the court found that an attorney’s handwritten notes on a draft complaint, which

reflected the attorney’s assessment of the likelihood of success on the clanstituted opinion
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work product. Unlikehat case, here Boehringer’s charts, graphs, and spreadsheets do not reflect
Persky’'s assessments of thability of success of Boehringefitigation or settlement strategy
Indeed, the facts contained in these documents did no more than equip Perakg those

assessmentsSeealsoUnited States v. NatAss’'n of Realtors 242 F.R.D. 491, 496 (N.D. Ill.

2007) (protecting as opinion work product two draft articles for defendant’s indusggzima
regarding how to comply with antitrust laws which @aned irhouse counsel’s notes and

edits).

Similarly, Concord Boat Corp. v. Brunswick Corplg. LR-C-95-781, 1997 WL
34854479, at *2 (E.D. Ark. June 13, 1997), is distinguishable. There, the defendant’s counsel
sent several letters to the FTC which discussed facts and legal issueg teldtsnFTC'’s
antitrust investigation against tdefendant.Id. at *1. The court found that these documents
were “opinion work product in the classic sense,” even whereditignaents revealed only facts,
because they conveyed counsel’s impressions regarding the legal issueandplag facts
relevant to those issuefd. at *2. But here, Boehringer's documents themselves give no
indication that they were prepared for us@ discussion of antitrust liability. If they were used
for that purpose later, it does not affect their classification under the work-pamiiicne.
Moreover, whereas in Concoitdvas apparent from the face of the documents that they reflected
counsel’s selection of particular facts for use in providing antitrust analysesthreecharts and
spreadsheets reflect a huge number of scenarios basiteoentlitigation and settlement
outcomes. Persky’s sortirng the relevant facts froraut ofthese analyseis order to form her

opinionscame only later SeealsoWillingham, 228 F.R.D. at 6 (protecting documents created

by counsel during EEO administrative proceedings because they refleatedéts analysis of

the merits of the agensyimposition of indefinite suspension, their assessment of the importance
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of the case from an agenuyde point of view, or their thoughts regarding possible settléinent

Five documents before the Court on remand — 810, 832, 1057, 2578, and &@88t—
spreadsheets or charts but are instead email chBosuments 810 and 832 are merely
transmittal emails, which the Court would not otherwise have considered to be withaofige
of the remand absent the parties’ suggestion that they were in their Joirit FSsgmir. Rep. at
1-12. Those documents reveal no attorney’s mental impressavrearyyone else’s, for that
matter— and so they are merely fact work product.

Documents 1057, 2578, and 2288 email chains including Boehringer executianed
in-house counsel. The Court finds thiase emailseflect the analysis of both Boehringer staff
and attorneys regardirtge financial analyses attachedthe emails. Revealing thetbeee
email strings, unlike revealing the documents attachduketo twould exposthe mental
impressions of Boehringer’s counsel regarding the case. Discoveringhfuechation is nearly
impossible Boehringerl, 778 F.3d at 153, and the FTC nowhere argues that it is entitled to
discover Boehringer’s opinion work product. The Court need not give these documents thorough
treatment, however, because eachlse protected bBoehringer’s alternative assertion of the
attorney-client privilege, as explained below.

Accordingly, the Court holddhat all but three of thdocuments within the scope of the
remand qualify only as fact work produdio be clearthe Court concludes thaach document
listed in Part A above i&ct work product except documents 1057, 2578, and 28BRwy of
these documents containing factual work product, however, also bear an assertion of the
attorney-client privilege. Those documents are not subject to disclosure foagbagetated in
Part D below The documents that are fact work product and dalsotbear a clairof

attorneyelient privilege are afllows: 810, 832, 861, 901, 992, 1344, 1396, 1397, 1947, and
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2333. Because the Court of Appeals has already concluded that the FTC has showmt sufficie
need for these documents if they are fact work product, and because theattasnadive
assertion of the attorney-client privilege as to these docuntieat€ourt will direct Boehringer
to produce these documents.

D. Attorney-Client Privilege

The Court mushextconsider Boehringer’s alternative assertion of the attectiegt
privilege with respedo several of the documents at issue on remaihe. parties were ordered
not to rebrief the attorneyclientissue in their postemand supplemental briefinDec. 2, 2015
Order at 23, so the Court will refer instead to the parties’ arguments as they apgear pre-
appeal briefs and memorantidhe documents for which Boehringer has claimed the attorney-
client privilegein addition to asserting work-product protectare as follows:617, 791, 811,
815, 819, 833, 858, 902, 908, 973, 1008, 1040, 1057, 1058, 1290, 1291, 1333, 1341, 1365, 1381,

2331, 2364, 2387, 2550, 2578, 2580, 2918, 2980, 2983, 2984, 3058, and 3328.

6 The Court discusses the arguments on attectiet privilege presented in the parties’ briefing surrounding the
FTC’s June 2010 status memorandum. The parties engaged in a new rouniihgfibniesponse to the FTC’s
October 2010 status memorandum. Those briefs largely restate the asgyoadatin June, so the Court will refer
to the October briefing only as the need aris@seOctober 201(btatus Report of the Federal Trade Commission
[Dkt. 41]; Boehringer Ingelheim Pharmaceuticals, Inc.’'s Response to the FedetalGommission’®ctober 2010
Status Report [Dkt. 44]; Federal Trade Commission’s Reply Status RBjoré7].

"In reviewing the record, the Court observed that Boehringerstamss of the attorneglient privilege appeadto

be inconsistent. The documents for which Boehringer eldattorneyclient privilegein its postremand briefing
werenot the same as in its premand privilege logCompareResp. Suppl. Br. at 8vith June 2010 Status Memo.,
Ex. B, Exs. 1£16 (containing the original and subsequent revisions of Boehringer'ssgevibg). Theost

remand briefingassers$ the attorneyclient privilege forcertaindocuments although the privilege is not asserted for
those same documents in the-pgenand privilege logThose documentre 811, 815, 833, 973, 1057, 1058,
1290, 1291, 1341, 2331, 2387, 2550, 2580, and 2984.

The Court ordered the parties to address this discrepancy beciégsmoéern thaBoehringeray have
beenattempting teexpand its claims of attorneglient privilege following the remandSeeJuly 12, 2016 Order
[Dkt. 97]. But Boehringer’s response the Court’s Ordedlemonstratethatthe Court simply misunderstood the
matter. In their originalh camerasubmissions to Magistrate Judge Facciola, the parties identifiedftletsen
documents as subject to attorredient privilege claims even though they were not included in Boehringer’s
privilege log. SeeBoehringer IngelheirPharmaceuticals, Inc.’s Resp. to July 12, 2016 Order [Dkt. 99j3atThe
FTC did not object at that time to the Court considering those privilege claitheg#ther does it do so novgee
id. at 34 (“[T]he FTC has authorized Boehringer to reprededat it does not oppose the Court’s consideration of
attorneyclient ckims as to these documents “)

40



The FTC raises two primary argumeirtpposition to Boehringer’s attornelient
privilege claims First, itcontends that many of the documents constitute no more than non-
legal, business-oriented communications regarding the Boehringer-Benmeeitt June 2010
Status Memo. at 21. dieed, as the FTC asserts, the basBoahringer'sprivilege claims
appears to be merely that an attorney was copied on the communi¢dti®econd, the FTC
complains that Boehringer’s “cryptic” and “conclusory” log entries fail twvjole the detailed
explanation necessary to show that the privilege appliesit 21-22.

Boehringer responds that it is the FTC’s challenge to its privilege claims, atieeno
claims themselves, which are conclusory. June 2010 Status Memo. Resp. at 29. Boehringer
defends its privilege log as sufficient to describe and explain the basisgorilsge assertions.
Id. at 30. Furthermore, Boehringer points to the more thorough account of the basis of its
privilege claims it gave in a letter to the FTC prior toH#7&€C’s June 2010 status repo8eeid.,
Ex. 3 at 8-10. Boehringer concedes that “simply routing a document through an attorney does
not make it privileged” but argues that such is not the case lierénstead, Boehringer claims
that its privilege asertions are appropriate because the communications at issue represent (1) its
counsel requesting information for the purpose of rendering legal advice or (2) itgyee®pl
providing information to counsel for the purpose of providing legal advice for the comigany.
at 30-31. Moreover, Boehringer argues that it is immaterial whether an attornelyendiseict
recipient of an email rather than simply copied ordt.at 31. The crucial fact, in Boehringer’s

view, is that the context of the communiocat and their content, apart from their senders and
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recipients, reveal that they are fairly aimed at giving or requestiajaegice. Id. at 31-328

The FTC replies that the communications at issue do not constitute attbemsy-
communications becae “they involve financial spreadsheets, forecasts, and related
communications.” June 2010 Status Memo. Reply at 15. Like Boehringer’s work-product
claims, the FTC sees Boehringer’s attorebgnt privilege claims as an impermissible attempt
to protect ordinary businesand financialrelated discussions merely because an attorney
happened to be involvedd. And, the FTC asserts, even if the lawyer was engaged in a legal
capacity, Boehringer has failed to show that the communication waspmacily for the
purpose of requesting or rendering legal advideat 16. Merely copying in-house counsel on
an email to keep them abreast of a situation does not, the FTC contends, rise to diafevel
attorney-client communicationd. at 17.

Boehringer filed a supplemental response to the FTC’s status memoraSdadune
2010 Status Memo. Suppl. Resp. In it, Boehringer again asserts that the fastybes lwere
only copied on emails, or that no lawyers were included at all, is not disposithargbrivilege
claims. Id. at 8-9. Rather, those communications should still be protected because they were
prepared at the direction of counsel and contain information requested by counsel fopdlse pur
of rendering legal adviceld. at 9-10.

For the most part, for the reasons stated below, the Court will uBbelitinger’'s
assertion of the attorneglient privilege. Only a few documents reflect express requests for or

provision of legal adviceRather, asnight be surmised from the discussiabove, most of the

81n an October 2010 brief, Boehringer continued to defend these documentsilfar reiasons. Seesupranote 6
Additionally, in that brief, Boehringenentioned that several of the documents were marked or stamped as
“privileged” or “confidential.” SeeBoehringer Ingelheim Pharmaceuticals, Inc.’s Response to the Federal Trade
Commission’dOctober 2010 Status Report [Dkt. 44]9. The Court pauses avhis argument only briefly to
emphasize that “[Wlatever other propertiéAttorney-client privilegé stamps may have, they certainly do not carry
the talismanic power to relieve a party of its obligatmprove each of the privilegeelements in ordeo take

shelter under its protectidnUnited States v. Singha800 F. Supp. 2d 1, 10 (D.D.C. 2011).
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documents are mere compilations of facts. Yet factual material compiled dwargoration’s
internal investigationss analyzed differently under the work-product doctrine and the attorney-
client privilege For the attorneglient privilege, unlike the work-product doctrine, facts
collected at counsel’s request for later use in providing legal advice agetptbt Moreover, the
Court of Appeals has endorsed a liberal standard for finding that a communiedsiavithin

the atorney-client privilege, finding that a communication should be protected if “olgpani
providing legal advice was one of the significant purposes of the attolieay-

communicatioti’ In re Kellogg, 756 F.3d at 756. While Boehringer's documents raag had
some business purposes, it is equally clear that one of their significant pusjassesenable
Persky and her ecounsel to give Boehringer legal advice.

In the Court’s view, it is helpful to break down the documents under consideration into
two categories by typeFirst areemails whether between Boehringer employees and counsel or
between employees alon8econd, the Court will examine attachments to those emiadls
spreadsheetgharts, graphs, and PowerPoint presentations. Both categories will be discussed
separatelyn turn.

1.  Emails

The smaller and easier category to deal with are the en@iisof the documents for
which attorneyelient privilege walaimed, onlythreeare emails- 1057, 2578, and 2983.he
Court’s rulingsas tothose documentrebelow.

1057. This is an email from one Boehringer business executive to another. In it, the
author reports certain information that the recipient had requested. The autfoonstion was
apparently glaned from two financial analyses attached to the email. There is no request for or

provision of legal advice in this email. Nevertheless, Boehringer represantiis document
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“[was] prepared to inform [its] attorneys, including the general counsetkhss other attorneys
representing [Boehringer], of facts relevant to the analysis of theidsgas involved in the
litigation or the settlements SeeBoehringer’sResp. to July 12, 2016 Order [Dkt. 99], Ex. A at
5. The Court finds that this docuemtshould be protected becaussctbsure would reveal the
facts transmitted to the attorneys from the Boehringer businesspeople whidédecounsel to
give the corporation legal advic&eeinfra Part D.2. Accordingly, the email is privileged in its
entirety.

2578. This is an email from Persky herself to Boehringer directors. To the email ar
attached several documents, which Persky describes in the email as analysesitef théhe
Mirapex and Aggrenox litigation and of various settlement options. Persky also grbeide
advice to the directors, based on the analyses in the attachments, regardirguitsawould
likely obtain in litigation if settlement was unsuccessfaérsky’sadvice to her clienbased on
data compiled by Boehringer employees easilg faithin the attorney-client wheelhouse. This
document is protected by the privilege.

2983. This document is another email shahis time involving Perskgnd Boehringer
executives Persky opes the conversation by relaying a settlement offer from Barr and her
reactions to it.Boehringer executives then relay their assessments of the settlement proposal
This document, like 2578, is the kind of document the attochemt privilege was mearto
protect— a communication between attorney and client regarding litigation stiaasgd on
information kept confidential between them. This document is therefore privileged.

2. Email Attachments- PowerPoints, Graphs, Charts, &mteadsheets

The rest of the documents bearing an attocleyt privilege claim are attachments to

emails. Those log entries, for purposes of clarity,.a647, 791, 811, 815, 819, 833, 858, 902,
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908, 973, 1008, 1040, 1058, 1290, 1291, 1333, 1341, 1365, 1381, 2331, 2364, 2387, 2550, 2580,
2918, 2980, 2984, 3058, and 3328. As noted above, dtteshimentsre PowerPoint
presentatiog, charts, graphs, and tabtkat summarizeertain facts regarding the state of the
patent litigationand describe how different settlement and litigation outcomes would affect
Boehringer financially

As an initial matter, the Court notes that attachments to privileged communications are

not thereby automatically privileged’Connor v. Boeing N.A.,ric., 185 F.R.D. 272, 280 (C.D.

Cal. 1999); Pacamor Bearings, Inc. v. Minebea Co., Ltd., 918 F. Supp. 491, 511 (D.N.H. 1996)

(** Attachments which do not, by their content, fall within the realm of the [attaiieyt]
privilege cannot become privileged merely attaching them to a communicatwith the

attorney.”) (quoting Sneider v. Kimberl@lark Corp, 91 F.R.D. 1, 4 (N.DIll. 1980));_ Leonen

v. JohnsManville, 135 F.R.D. 94, 98 (D.N.J. 1990) (“Where a privileged document has

attachments, each attachment must individually satisfy the criteria for fallinign With
[attorneyelient] privilege. Merely attaching something to a privileged document will not, by
itself, m&e the attachment privileged.”)nstead, the attachments must independently satisfy the

requirements for the application of the attorreégnt privilege. Leonen 135 F.R.Dat 98. Of

course, themail to which a document is attached necessarily provides some contézt for
assessment.

The Court finds that these documents, although they are mere factual work jaogluct
nevertheless subject to the attorney-client privilege. A straightforwadthgeaf In re Kellogg,
the Court of Appeals’ most recent expositiontle@privilege, compels this result. In that case,
defense contractor conducted an internal investigation into claims thaadiedrthe

government.In re Kellogg 756 F.3d at 756. The investigation was conducted by contractor
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employees, but was undertaken at the behest of its in-house cddndstigation arose when a
former employee filed a False Claims Act suit against the contrddtoDuring discovery, the
employee sought documents created during the contractor’s internalgatiesti which

occurred prior to the lawsuild. The employee contended that the investigation documents
were created to comply with Department of Defense regulati@nisusiness purpose — and not
to obtain legal adviceld. The trial @urt agreed with the employee and ordered production of
the documentsi|d.

The Court of Appeals reversettl. at 757. The D.C. Circuit concluded that the case was
indistinguishable from Upjohrthe seminal case in the application of the privilege to
corporations.Id. In both cases, the corporatidanitiated an internal investigation to gather facts
and ensure compliance with the law after being informed of potential miscdndict-urther,
in each casthe investigation “was conducted under the auspicfbelfin-house legal
department, acting in its legal capacityd.

And it did not change the result that the investigation was conducted by the contractor’s
employees rather than its lawyers, sibiggohncontemplates that the-lmouse counsel may use
non-attorney agents to assist in conducting investigatichst 758. The D.C. Circuit required
merely that the noattorney employees understand that their investigation was requestexrl by
company’s lgal department and that the information found would be kept confideldial.

Finally, and most importantly, the Court of Appeals held that the “primary purpeste”
for the attorneyclient privilegeis not a bufor test,in contrast tdhe work-product contextd.
at 759. Instead, the tegor attorneyelient communicationasks whethefobtaining or providing
legal advice was one of the significant purposes of the attaireeyt-communicatiori Id. The

D.C. Circuit rested its conclusion on twalated principlesld. First, contemporary corporate
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life means that many ihouse investigations serve both business and legal purddses.
Second, given that these purposes may overlap, it does not make sense for colwatsltdraw

a bright line between the twdd. All that is required is that obtaining or providing legal advice
bea primary purpose of the communication, not the primary purgdse.

This case is on all fours with re Kellogg Non-attorney Boehringeemployees
preparedhe PowverPoints and spreadsheatsssueat Persky’slirection to assist in negotiating
the settlement with BarrSeeBoehringer 1) 778 F.3d at 152 (noting that the analyses were
requested by Persky and other Boehringer courBedéhringer | 286 F.R.D. at 109 The
documents themselves establish the truth of Pessitgims in her affidavit that the documents
were created bjBoehinger] employees in response to her personal requests for financial and
other informatior). And although the documents speak to both business and legal matters, the
Court cannot say that legal advice, whether related to the propriety of varitermeettoptions
or antitrust issues, was not “one of the significant purposes” of these comnunscati

Context matterbere While the documents do not reflect express requests for or
provision of legal advice, theyere created during the Boehringgarr settlement talks in the
context of their ongoing lawsuit. As such, one of their primary purposes was to enable
Boehringer’s counsel to advise it on how to settle the complex, interloekusgits pending at
the time. SeeBanks, 228 F.R.Dat 27(finding that documents which did not on their face
contain requests for legal advice were nevertheless protected because they \piat @masrof

facts for use by counsel in providing legal advi&gnks v. Office of Senate SergeatArms,

236 F.R.D. 16, 20 (D.D.C. 2006) (finding that notes from interviews of agency employees were
privileged because they were “an integral part of the process of providimmatfon to counsel

so that counsel could provide the sought after legal representatidré)prevalenlegal
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overtones in these documents, combined with the fact that Boehringer attomneysted these
analyses, satisfies the Court that these were not mere business documenBoetiiciger

attempted to protect by providing a copy to counSs&eSimon v. G.D. Searle & Co., 816 F.2d

397, 403 (8th Cir. 1987Neuder 194 F.R.D. at 293Indeed, this case is even clearer thare

Kellogg or Upjohn, where the investigations at issue were undertaken prior to any lawsuit being

filed. Inre Kellogg, 756 F.3d at 756; Upjohn, 449 U.S. at 394. Unlike those cases, here
Boehringer’s counsel ordered the creation of these factual analysestaassgoing litigation.

SeealsoMaki v. United States, Civil Action No. 7:07cv443, 2008 WL 1756330, at *4 (W.D. Va.

Apr. 16, 2008) (rejecting privilege claim for hospital’'s pesriew where attorney made only a

vague claim thashe requested the documents be created for use “in the performance of her

duties” but did not suggest that they were created for the@pemf seeking legal advice).
Further, under the standard enunciated in In re Kellogg, it is not enough, as the FTC

asserts, that these documents were @sated for business purposeshaff addressing whether

the copromotion agreement was createdanticipation of litigation” for workproduct

purposes, the Court of Appealsidh:
[w]e find no merit in the proposition that any settlement term that has some
independent economic value to both parties must always be treated as an ordinary
(nonditigation) business transaction for purposes of work product protection.
Common sense and practical experience teach that settlement deals routinely
include arrangements that could be isolated from the overall agreement and stand
on their own but were nonethedesrafted for the purpose of settling litigation

Boehringer 1) 778 F.3d at 150. Thus, the D.C. Cir@anctionedhe notion that Boehringer’s

withheld documents coulgear orbusiness and legal matters simultaneouSly.too, heret

does not matter that tlanalyses embodied in these documents reflect business advice about the

financialeffect of various litigation outcomes and settlement options. What mattersas¢hat

of the significant purposes of these communications was to report on factedathtre request
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of Persky and other Boehringer counsel for the purpose of providing legal advicé;,name
whether settlement or some other strategy was the appropriate couhrseBoehringeBarr
suit, what settlement terms might be most advantageous for Boehringer, and how the
BoehringerBarr litigation might impact other cases in which Boehringer had an interest.

The FTC’s focus on the sender and recipient of thesendlenats isalsomisguided. It is
true that‘documents prepared by non-attorneys and addressed to non-attorneys with copies
routed to counsel are generally not privileged since they are not communicatasgnnaarily
for legal advice.”Neuder, 194 F.R.D. at 295. But the principle is more nuanced than the FTC
admits. The same protections afforded to communications between counsel andteliehtae
communications between corporate employees who are working together toeciacigiffor in
house counsel to use in rendering legal advice to the comf@a®d. That is precisely what
happened here, and it is not surprising thatdb@urredgiven the complexity of the factual

analyses Persky requestesleealsoAT&T Corp. v. Microsoft Corp., No. 02-0164 MHP (JL),

2003 WL 21212614at *3 (N.D. Cal.Apr. 18, 2003 (“Communications between ndawyer
employees about matters which the parties intend to seek legal advice argeli@oaked by

attorneyelient privilege”); Santrade, LTDs. General Electric Cp150 F.R.D. 539, 543

(E.D.N.C. 1993) (“A document need not be authored or addressed to an attorney in order to be
properly withheld on attorney-client privilege grounds.”).

Because the protective spheres of the waydduct doctrine and the athey-client

9Documents 973, 1290, 1291, 1341, 2331, 2364, 2387, and 2560cinaulated draft versi@of financial
analyseBoehringer staff developed. Although “[d]rafts, standing alone, @r&eammunications’ and hence
normally are not within the attorneyjient privilege,” they can be protected “if the draft itself contains protected
confidential communications from the client or the attorndyoftin v. Bande 258 F.R.D. 31, 35 (D.D.C. 2009)

(citing Ideal Elec. Co. v. Flowserve Cor230 F.R.D. 603, 66®7 (D. Nev. 2005)).In other words, the same basic
principles apply to draft documents as to documents finally coriwated to someone else. Here, the Court sees no
difference between the contents of these docunagrtshe other financial analyses, and finds tiatdraftsshould

be protected for the same reasons as the circudamdnents.
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privilege are different, this result is not inconsistent with the Court'sgw@bove that the
documents contain only fact work product. The strong protection afforded to opinion work
product exists to protect an attorney’s mental impressatout her client's case. Those mental
impressions are not reflected, expressly or otherwise, in the charts, aablegaphs that make
up these documents. The documents contain only factual compilations and analysed, not lega
judgments.Nevertheles, the attorney-client privilege protects eypemely factual
communication®etween attorney and client when those facts are gathered at the request of in
house counsel for the purposer-at leastvith asignificant purpose — of providing legal advice
to the corporation. The Court finds that was the case here with regard to the Powenibint
spreadsheets at issue.

The Court recognizes, as did the Court of Appeals ne Kellogg that “the attorney
client privilege ‘only protects disclosure of communications; it does not protetisiise of the
underlying facts by those who communicated with the attorhdg.re Kellogg, 756 F.3d at 764
(quoting_Upjohn, 449 U.S. at 395). There, the D.C. Circuit concluded that the employee “was
able to pursue the facts underlying [the contractor’s] investigation. But heotvastitled to
[the contractor’s] own investigation filesld. Although it imposes costs on the investigative
power of the FTC, the Court is bound to hold the FTC to the same principles. The FTC is
perfecty capable of analyzing the same litigation and settlement outcomes Boehringer
considered. Itis not entitled to Boehringer’s analysis of those facts wherathadgses were, in
significant part, created at the request of counsel for the purpose of providing legal advice
regarding settlement strategy. This comports with the purposes of tmegttlent privilege,
which the Supreme Court long ago said “exists to protect not only the giving ofspoofds

adviceto those who can act on it but also the giving of information to the lawyer to enable him to
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give sound and informed advice.” Upjohn, 449 U.S. at 394. Accordingly, the Courttetids
all documents for which Boehringer claim$orneyclient privilege are protected
CONCLUSION

For the reasons stated above, the Court will uphold in part and overrule in part
Boehringer’s objections to producing documents pursuant to the FTC’s subpoena. Out of the
documents the Court reviewed on remand, Boehringer shall produce the following: 810, 832,
861, 901, 992, 1344, 1396, 1397, 1947, and 2333. Those documents are, of course, only part of a
sample presented to the Court from the entire body of documents atBsmleinger is directed
to apply the Court’s rulings t@all documents outside the sample which it continues to withhold.
Specificaly, Boehringer should produce any previously unproduced documents similar to those
identified in Part A above for which work-product protection and not attochewyt privilege
was claimed.

An appropriate Order will accompany this Memorandum Opinion.

M/%@M/

G. MICHAEL HARVEY
UNITED STATES MAGISTRATE JUDGE

Date: Septembet7, 2016
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