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MEMORANDUM OPINION

INTRODUCTION

This case concerns whether the United States InterabtBoundary and Water
Commission (“Commission”) followed its statutory responsibilities in responidireg Freedom
of Information Act request. Before the Court atefendant's Renewed Motion [15] for
Summary Judgment and plaintiffs Renewed Motion [16] 8ummary Judgment. Upon
consideration of the motions, oppositions, replies, the entire record in this case, and the
applicable law, the Court will grant plaintiff's Renewed Motion [16] for SumnJadgment and
deny defendant’s Renewed Motion [15] for Summary Judgment.
. BACKGROUND

This case has its origina the Commission’s removal of its former General Counsel,
Robert McCarthy, from his position in July 2009. McCarthy Decl-JL§24, July 28, 2011.
After the Commission removed hjilcCarthyappealedhe Commission’s decision to the Merit
Systems Protection Boardd. at 6. To represent it in that litigation, the Commisshired the

law firm of Jackson Lewisld. at 7.
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The plaintiff in this case-Public Employees for Environmental Responsibility
(“PEER”), a nonprofit organizatior—somehow learned about Mr. McCarthy’s case and the
Commission’shiring of Jackson Lewis, and became concerned that the Commission’s payments
to that law firmmight constitute misuse of government funds. Compl. [1] 2, Jan. 6, 2010.
Accordingly,in October 2009, PEER filed a request with the Commission under the Freedom of
Information Act (“FOIA”), 5 U.S.C. 8§ 552t seq, seeking:

(1) A copy of the retainer agreement between [the Commission] and the law firm

of Jackson Lewis in the matter concerning McCarthy v. IBWC, Docket # DA
1221-09-0725-S-1 and

(2) All documents that evidence the source of the funds used to pay for
representation by Jacksdrewis in the matter concerning McCarthy v.
USIBWC.

Pl.’s SMF [16] 1 11, July 29, 2011.

The Commission received PEER’s FOIA request and responded sometime in November
2009 although the parties disagree about exactly wheéamparePl.’s SMF [16] 2 12 & n.1
with Def.’s Mem. Opp’n [21] 23, Aug. 22, 2011. In its responte PEER the Commission
refused to produce its retainer agreement with Jackson | esas®erting the attorneglient
privilege and claiming that release of the agreement could harm JacksonsLietégsts via
vis its competitors. Def.’s SMF [15] 1 12, July 1, 2011. As to PEE&cond request.e., for
“all documents evidencing the source of the funds used to pay Jackson Lév&syommission
conducted no search and produced no documentsefented PER to a website showing the
Commission’s 2009 Congressional appropriation, since (the Commission cldDoed)ress’s

general appropriation for the agency for that year was the source of the fundsid. 2 3.

Unhappy with the Commission’s responseits FOIA request, PEER filed an administrative

! PEER describes itself as a group “dedicated to research and public edwmtaerning the activities and
operations of the federal government.” Compl. [1] 4.
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appeal with the Commission in December 2009, which the Commission denied. Pl.’s SMF [16]
2 13.

In January 201CPEER filed suit in this Qart’ to compel the Commission to digse the
requested recordsPEER’s Complaint brought two counts, the first for violation of FOIA, and
the second for violation of the Administrative Procedure Act (“APA"Compl. [1] 124-27.

PEER sought an order declaring that the Commission was wrongfully withhthgingquested
records, an injunction directing it to disclose these records, and an awattdroéy’sfeesand
costs pursuant to 5 U.S.&€552(a)(4)(E).Id. at 7.

The next month, PEER filed a motion for summary judgment, arguing that the
Commission had improperly inked FOIA exemptions 4, 5 U.S.C. § 552(b)(4), andicb,§
552(b)(5), had failed teegregateon-exempt portions of material pursuant to 8 522(b), and had
provided norresponsive documents. Pl’s Mot. Summ. 32210, Feb. 9, 2010. he
Commission filed its own motion for summary judgment in M&6t0. Def.’s Mot. Summ. J.

[6] Mar. 19, 2010. In that motion, the Commission announced that it would produce a redacted
version of the retainer agreement to PEHR.at 3. Italsoconceded that its response to PEER'’s
request forall records concerning the source of the funds used to pay Jackson Lewis was
inadequate, and stated that it would release to PEER records relating issukatvhich were
obtained from the Commission’s “Aatgitions Department.”ld. at 3, 4. In the Commission’s
view, PEER’s arguments and motitor summary judgmenivere now moot because it was

that pointfully in compliance with FOIA.Id. at 4.

2 The case was reassigned by consent from the Honorable Emmet G. Sullivas @uht in October 2011.
Reassignment [25] 1, Oct. 11, 2011.

% Neither party has addressed Count 2 of PEER’s complaint, which bririgadalene claim for violation of the
APA. SeeCompl. [1] 12627. The Court has found nothing in the docket indicating whétheis still a live
claim. Howeverjn any eventthe Court will dismiss the claimua spontesince it arises from the Commission’s
response to the FOIA request and seeks the same relief as can be obtainedhbrB@A claim itself. Muttitt v.
U.S. Cent. Commandlo. 1000202, 2011 WL 4478320, at *4 (D.D.C. Sept. 28, 2011).
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However, in December 2010, Judge Sullivan denied botliepa motions without
prejudice. Order [10] 1, Dec. 8, 2010. Judge Sullivan determined that he cowtdpwmisibly
address PEER’s FOlalaim absent additional action from the Commissidd. at 3. First, he
ordered the Commission to submit an unotel copy of the retainer agreement ifoicamera
inspection, in order to determine whether the Commissimvacationof the attorneyclient
privilege exemption was properld. Second, Judge Sullivan found that the Commission’s
declaration in support of its motion was inadequate to support its contention that it had
performed an adequate search, hagrovided the Commission with an opportunity to submit a
supplemental declaiah correcting this deficiency.Id. at 4. Following his review of the
unredacted retainer agreemejudge Sullivan ruled, in a minute order dated January 4, 2011,
thatthe Commission’s redactions were proper. Therefore, the only remaining issuetainehe
was whethethe Commission’s search was adequate under FOMnew round of summary
judgment briefing was orderethe partiediled these crossotions, andhey arenow ripe for
decisionin this Court.

1. LEGAL STANDARD

Summary judgment should be granted when the “materials in the record, including
depositions, documents, electronically stored information, affidavits or dimtes,astipulations,

. . . admissions, interrogatory answers, or other materials” show “thatisheyegenuine dispute
as toany material fact and the movant is entitled to judgment as a matter of law.R.Féw. P.
56(a)«c). This standard requires more than the mere existersmrafactual dispute between
the parties; “the requirement is that there begenuineissueof material fact.” Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 2448 (1986). “A fact is ‘material’ if a dispute over it might
affect the outcome of a suit under the governing laldlcomb v. Powell433 F.3d 889, 895

(D.C. Cir. 2006). “An issue igyenuine’ if the evidence is such that a reasonable jury could
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return a verdict for the nemoving party.” Doe v. IRS706 F. Supp. 2d 1, 5 (D.D.C. 2009)
(citing Anderson477 U.S. at 248).

This Court reviews a motion for summary judgment arising from an agencysatetn
withhold or disclose documents under FOd& novo Mead Data Ctr., Inc. v. Dep’'t of Air
Force 566 F.2d 242, 251 (D.C. Cir. 1977). In responding to a FOIA requesgeaicyamust
conduct a reasonable search for responsive rec@gkesby v. U.S. Dep’'t of Arm920 F.2d 57,

68 (D.C. Cir. 1990)Weisberg v. U.S. Dep’t of Justjce05 F.2d 1344, 1352 (D.C. Cir. 1983).
An agency is not required to search every record system, but need only searclhsienss is
which it believes responsive records are likely locat@gjlesby 920 F.2d at 68. “An agency
fulfills its obligations under FOIA if it can demonstrate beyond material doubt tregatsh was
‘reasonably calcutad to uncover all relevant documents.¥alenciaLucena v. U.S. Coast
Guard, 180 F.3d 321, 325 (D.C. Cir. 1999) (quotifigiitt v. U.S. Dep’t of State897 F.2d 540,
542 (D.C. Cir. 1990)). The agency carries the burden of demonstrating that it “made aitjood f
effort to conduct a search for the requested records, using methods which casdmabky
expected to produce the information requesteddlesby 920 F.2d at 68. To meet this burden,
the agency may submit nonconclusory affidavits or declarations that explain in Hastetalil

the scope and method of the agency’s seafteinberg v. U.S. Dep’t of Justjc23 F.3d 548,
551 (D.C. Cir. 1994). Such affidavits or declarations “are accorded a presumption ofitgod fa
which cannot be rebuttday ‘purely speculative claims about the existence and discoverability of
other documents.”SafeCard Servs., Inc. v. SE®26 F.2d 1197, 1200 (D.C. Cir. 1991) (quoting
Ground Saucer Watch, Inc. v. ClA&92 F.2d 770, 771 (D.C. Cir. 1981)). Failure toalec
specific documents does not render the agency’s search inadequate or demtredtrtite
search was conducted in bad faitBee Twist v. Gonzale$71 F. Appx. 855, 855 (D.C. Cir.

2005). The inquiry is “whether the search was reasonably calculated to discover tlséeceque
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documents, not whether it actually uncovered every document extdatéCard 926 F.2d at
1201.
V. THE PARTIES’ MOTIONS FOR SUMMARY JUDGMENT

The only question before this Court is whether the Commissiommieasts burden to
demonstratethat it conducted a search reasonably calculated to uncover *“all” relevant
documents.See WeisbergrO5 F.2d at 1351. Sadly, the answer to this question is no. PEER
presented two, very straightforward, FOIA requests to the Commission.evdownsteadf
receiving that agency’s professional attention, PEER'’s requests wenedsltiberately ignored
for reasons the Court can only speculate abauat a minimum)sloppily handled, with the
unfortunate resudtthat a matter that ought to have taken very little time and effort to resolve has
been unnecessarily protractadd PEER’s entitlement to the disclosure of a narrow band of
agency records has been obstructed.

PEER’s FOIA request called for “[a]ll documents that evidence the sofithe tunds

used to pay for representation by Jackson Lewis in the matter concerningtihjc@a
USIBWC.” Pl.’'s SMF [16] 1 11. In response to this requestitmumentsthe Commission at
first performed no seardnd produced no documenthatsoever, providing PEER with only a
link to a websiteahat the Commission apparently believed would answer whatever quastions
imagined thaPEER hadn making its FOIA request Def.’s SMF [15] 2 {3 It was not until
PEER was forced to file suit in this Couhat the Commission apparently realiziiht its
response to PEER’s document request was inadegDafeés Mot. Summ. J. [6] 34. It was at
this moment of realization that the Commission had an opportunifynatly perform an
adequate searclBut that did not happen.

The Commissiois support for its argumenhat it performd an adequate search is

represented btwo declarations.The first is from Eric Meza, who serves as the Commission’s
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FOIA officer. Meza Decl. [241 1, Sept. 8, 2011. Mr. Meza’s efforts to respond to PEER'’s
FOIA request involved approachirggsingle employeezlena Martinez a “Purchasing Agent”
within the Commission’s “Acquisitions Division.”ld. 4. Ms. Martinez was apparently the
person who actually handled the paymeithe Commission’s legal billsMr. Meza asked her
what documents she had that “explained the source of the funds” used to pay the fitstl legal
from Jackson Lewisld. At this point Mr. Meza’s declaration refers only to what Ms. Martinez
told him or explained to him concerning her search, with the result that Mr. Meraiments
would only be admissible to corrobordis. Martinez’s statementsand would otherwise be
inadmissible hearsay Therefore the Court will turn to Ms. Martinez’'s comments on their. own
Shestates in her declaration that she located ¢ategories ofecordsrelated to PEER’s FOIA
request an “Order For Supplies Or Services” and a “Requisittan Supplies © Services.”
Martinez Decl. [242] 112, Sept. 8, 2011. She further states that she located documents reflecting
four payments made by the Commission to Jackson Lewis, dated November 30, 2009y Februa
19, 2010, November 16, 2010, and July 27, 2081 3. Mr. Meza, in his declaration, goes on
to explairf that thes orders, in combination with another document provided to PEER, reveal
the source of the funds used to pay Jackson LeBeeMeza Decl. [241] 4-8. Apart from this
information, rothing in thesaleclarationgrovides any information about whether other offices
within the Commission might contain responsive records or why these officesatesearched.
These declarations fail tsupport the Commission’s contention that it has met its
obligationunder FOIAto perform an adequate search for responsive recdfidst, as PEER

notes, Pl.’s Reply [23] 2, it is clear from Mr. Meza's declaration and the Coionigss

* It is not clear from Mr. Meza’s declaration whether he is merely reportirag Ms. Martinez told him-therefore
presenting an obvious hearsay problear stating his own personal knowledge concerning what the documents
provided to EER reflect. However, the Court finds that even if it resolved this evidenigaye in favor of the
Commission, the declarations would still fail to adequately supisoclaim that it performed an adequate search in
this case.
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summaryjudgment sbmissions that the agenoyly responded to guestionthat PEER did not
ask—that is,“Where did the funds come from that were used to pay Jackson LeWiEER
didn’t askthe agencyhat, or any othemuestion. Rather,PEER made a@outine FOIArecords
request, calling for “[a]ll documents that evidence the source of the funds used to pay for
representation by Jackson Lewis in the matter concerning McCarthy v. USIBWI.'s SMF

[16] 1 1. The Commission’s obligation, under FOIA, was not to construk BEEquest
narrowly as a call for the agency’s opinion on a questiort@pdoducesomerecords supporting
thatunsolicitedopinion; the agency’s obligatiomas to begin a search for “alfie documentg

had on the topic, and to set the stage doremonablesearch byidentifying the agency
components and personnel that might heasponsiverecords This was not, contrary to the
Commission’s view, Def.’s Opp’n [21] 9, Aug. 22, 2011, a “reasonabl[e] interpret[ation]” of
PEER’s requestThe most charitable reading of the Commission’s interpretation was that it was
reasonably calculated to provide PEER with as few documents as po®ybimpermissibly
interpreting PEER'’s records request so narrowly, the Commission could notdmaiteced an
adequate search.

The secongroblemin this case is that the Commission has the burden to prové that
conducted an adequate search, yesuggportingdeclarationgail to showthatsuch a search was
performed. An adequate search under F@iést encompass all locations at the Commission
that are reasonably likely to contain records responsive to PEER’s re@essteople for the
Amer. WayFound. v. DOJ451 F. Supp. 2d 6, 15 (D.D.C. 2006jet nowherein its supporting
declarationgloes the Comiasion explain how it keeps its documents; which offices, and which
personnel, might reasonably be expected to have responsive records; and howdtaariis
decision to searchnly the records of one employee in one offi&ee Defenders of Wildlife

U.S. Border Patrqgl623 F. Supp. 2d 83, 91 (D.D.C. 2009). Furthermore, PEERI&asfied a
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number of other offices within the Commission where records responsive to Asréqlest
could possibly be locatedseg e.g, Pl.’s Renewed Mot. Summ. [16] 4. Yet nowhere does the
Commission, even outside its supporting declarations, refutaddressPEER’s reasonable
contention that responsive records may exist outside of the Acquisitions Division.

The Commission’s failure to adequately support its motion even with declarati@ms of
least the bare minimum of detasg particularly telling and inexcusable given that Judge
Sullivan specificallyinstructedthe Commission, in his order denyingthout prejudicethe
parties’ motions for summary judgment in December 2010, thdedkration wasnsufficient
to support its claim that it had met its obligations under FO&&eOrder [10] 4. At this point,
after the Commission has been given multiple opportunities to get it itighpatently obvious
to the Courtthat the Commissignfor reasons unknowns simply persistingn blowing-off
PEER’s FOIA request. This ia sad state of affairs that this Memorandum Opinion and
accompanying Order will begin to rectify.

There is no genuine dispute hénat the Commissiohasfailed to conduct an adequate
search in this case, in violation of FOIA. Therefdlee Court wil grant PEERs motion for
summary judgment and deny the Commissioffse Courtfurtherfinds that declaratory relief is
proper in tis case, because the Commission’s intransigence regarding PEER’sréqidst
continuesand there exists a cognizable danger that the Commission’s behavior will continue
See Pub. Employees for Evntl. Responsibility v. U.S. Dep't of Inté&ttr06182, 2006WL
3422484, at *9 (D.D.C. Nov. 28, 2006).Accordingly, the Court willdeclare that the
Commission is in violation of FOIAy failing to perform an adequate search for records
responsive to PEER’s FOIA requesihe Courtwill remand this matter to the Commission, so
that it can finally perform an adedeasearch in conformity with thiglemorandum Opinioand

accompanying OrderThis search sl include a search of other offices at the Commission
9



such as the Legal Adviser’'s Office, the Mmissiones Office, the Office of the Chief
Administrative Officer, the Budget Office, the Information Managem@mntision, and the
Records Management Offieeor, at a minimum, explaim detail in nonconclusoryaffidavits
(that do not contain patent hearsayhy a search of those offices would not produce records
responsiveéo PEER’s FOIA request. In additiomjg search shall embrace records created up to
and including the date of the search. Finally, the Court will order the Commissiobnat $0
PEERand fie with this Court alongside any responsive documentsletailedVaughnindex
describing documents redacted or withheld and the Commission’s grounds for doifgiso.
further search must be performed and Waighnindex must be filed within sixty (60) days
following the date of this Memorandum Opinionfhe adequacy of thafaughnindex will
determine whethan camerainspection of any such documents is ultimately necessary.
V. CONCLUSION

For the reasons stated abotiee Court will grant plaintiffs Renewed Motion [16] for
Summary Judgment and deny defendant’s Renewed Motion [15] for Summary Judgment.

A separate Order consistent with this Memorandum Opinion shall issue this date.

Signed by Royce C. Lamberth, Chief Judge, on February 7, 2012.
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