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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WINSTON D. WILLIAMS,
Plaintiff,

Civil Action No. 10-0070 (CKK)

V.

ERIC K. SHINSEKI,

Defendant.

MEMORANDUM OPINION
(September 7, 2013)

Plaintiff Winston Williams, proceedingro se filed suit againstDefendant Eric K.
Shinseki in his official capacity as the Secrgtaf the Department of \ferans Affairs, alleging
the Defendant failed to select Mr. Williams fam Electrical Enginegvosition on account of the
Plaintiff's national origin and age, in violatioof Title VII of the Civil Rights Act of 1964, 42
U.S.C. 88 2000et seq. and the Age Discrimination in Eptoyment Act of 1967 (the “ADEA”),
29 U.S.C. 88 62%t seq After the completion of discoveryhe Defendant filed a [71] Motion
for Summary Judgment. Upoprsideration of the pleadingshe relevant legal authorities, and
the summary judgment record, the Court findsRtantiff failed to praluce sufficient evidence
from which a reasonable jury could conclude that Defendant’s stated reason for not selecting
the Plaintiff was a pretext for discrimination. Accordingly, the Defendant is entitled to summary

judgment on the Plaintiff's national onigand age discrimination claims.

! Def.’s Mot. for Summ. J. (“Def.'s Mot.”)ECF No. [71]; Pl.'s Opp’n, ECF Nos. [78,
79]; Def.’s Reply, ECF No. [80].
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I. BACKGROUND

A. Plaintiff's Background

Plaintiff Winston Williams is a sixty-severegr-old American male of Sri Lankan origin.
Def’s Stmt. T £ Mr. Williams was sixty years-old atehtime the events at issue in this case
took place. See id. Plaintiff graduated from Wayne Stdtmiversity in 1980 with a Bachelor of
Science degree in Electrical and Compukengineering and a grade point average of
approximately 2.5.1d. I 2. The Plaintiff worked as a designer for Smith and McGrills during
summer breaks while he was attending WayraeStniversity. Williams Dep. 33:12-37:20.
The Plaintiff testified at his deposition that Wwas not employed in theelids of electrical or
computer engineering between 1980 and 1984f.’D&tmt. § 3. From 1984 through 1988 the
Plaintiff was hired as an Electrical Engineer the General Service&dministration. Def.’s
Stmt. § 4. In 1988 the Plaintiff resigned his positwith the General Services Administration to
accept a position as an Electrical Engineer with the Department of Veterans Affairs (“MA”).
1 5. The Plaintiff remained with the VA until Felary 2001, at which time he resigned from the
VA to accept a position as an Electrical Enginegh the Architect of the Capitol, where he is
currently employed.d. 11 6-7. The Plaintiff obtained a licenas a Professional Engineer from

the District of Columbia inuhe 2006. Def.'s Ex. 3 at 8.

2 As indicated in the June 18, 2012, OrdeGF No. [76], the Courstrictly adheres to
the requirements of Local Civil Rule 7(h)(1As the Court previously advised the parties the
Court may assume facts identified by the Defemda his statement of material facts are
admitted unless such facts are comérted in the Plaintiff's igponsive statement. 6/18/2012
Order, ECF No. [76] at 2. Thus, the Court slt@tk to the Defendant’'s Statement of Material
Facts as to which There is No Genuine fDie (“Def.’s Stmt.”) unless a statement is
contradicted with evidence, in which case the Cauay cite to the Plaintiff's Response (“Pl.’s
Resp. Stmt.”) or directly tthe record, as appropriate.
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B. Vacancy at Issue

In February or March 2007, elPlaintiff learned from sevdrmdividuals atthe VA that a
vacancy announcement for an Electrical Engineer position at the VA was going to be posted.
Def.’s Ex. 1 (Dep. of W. Williams) at 89:16-91:8. Asesult, the Plaintiff sent his resume to Sat
Gupta, the Plaintiff's former colleagtidrom the VA, and asked Mr. Gupta to contact the
Plaintiff if any relevant positions became availabld. at 95:11-96:17. The VA subsequently
posted a vacancy announcement for an ElectEngineer, grade GS-850-14, and advertised the
position nationwide for candidates outside the VBef.’'s Ex. 3 (Vacancy Announcement);
Def.’s Stmt.  12. The announcement indicatedadldggree in Engineering was required for the
position. The knowledge, skilland abilities, or “KSAs’for the position included

e Skill in application of advisory and consultative services sufficient to review proposed
design and to troubleshoot unique and compl®blems with existing electrical systems
within medical care environments (designvelepment). Describe types of medical
facilities studied/scope and breadth to inelwhvironmental safefgnergy usage and life
cycle analysis;

e Knowledge in electrical systems for medicare facility designrad encountered during
on-site construction. Advisond consultative servicescinded recommended solutions
on unique issues applicable to medical cangrenments (problem resolution). Describe
design related troubleshoag as [sic] problems enco@néd during construction;

e Knowledge of national codes in safetyqugements (Knowledgef varying design
standards, criteriana safety requirements);

e Ability to develop or review design standayrccriteria, and specifications written for
private consultants or architectueald engineering (A/E) firms; and

e Skill in the ability to establish and maintagffective interpersonal relationships and to
communicate effectively with diverggoups with varying interests.

Def.’s Stmt. { 14; Def.’s Ex. 3 at 4-5. ThaRliff applied for the position on March 29, 2007.

3 Mr. Gupta worked in a different divisiasf the VA, but worked on the same floor as
the Plaintiff for approximatelyl3 years, and the Plaintiffonsidered Mr. Gupta a friend.
Williams Dep. 86:1-89:9.
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Def.’s Ex. 4 (Pl.’s Appl.).

After the announcement closed, the VA compaddst of minimally qualified applicants,
which was transmitted to Sat Gupta, the Chief Selection Panel Official, to determine the best
gualified candidates. Def.’'s Ex. 13; Def.’s Stftl5. The panel that imi@ewed the individual
ultimately selected for the Electrical Engineer position consisted of three Senior Electrical
Engineers with the Consulting Support Servi€egision of the VA: Sat Gupta (Chief of the
Consulting Support Services Division), Khim Chsdaa, and Larry Lau. Def.’s Stmt. § 16.
Mr. Gupta is an Asian male dfhdian origin, who was sixty-semeyears old at the time of the
selection process. Def.’s Ex. 5 (EEO InvesRgport) at 2. Mr. Chudasama is an Asian male
who was sixty-five years-old at thiene of the selection procestd. Mr. Lau is an Asian male
who was forty-six years-old at thiene of the selection processd. Mr. Chudasama was not
aware of the Plaintiff's age at the time of sét@at, and Mr. Lau was not aware of the Plaintiff’'s
age or national origin until the investigation into the Plaintiff's discrimination complaint. Def.’s
Ex. 5 at 2.

Five individuals—Lam Vu, Rmm Garg, Robert Isiminger, Kajimel Raisuddin, and the
Plaintiff—applied for the positiothrough the merit promotion prage Pl.’s Ex. 7 at 5-6 (Merit
Promotion Certificate & Attach.). Of these fiepplicants, Mr. Vu, MrGarg, Mr. Isiminger,
and the Plaintiff were found to bi#est qualified” applicants.ld. at 4-6. The Rating and
Ranking List of candidates irmited that the Plaintiff dichot address the KSAs in his
application. Id. at 6. Nor did the Plaintiff indicate ihis application that he received any
performance awards or otherwise discuss hifopaance ratings during his time at the V&Bee
generally Def.’s Ex. 4. Mr. Gupta elected not to select any of the individuals that applied
through the merit promotion pcess. Pl.’s Ex. 7 at®-Def.’s Ex. 6 at 2.
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Separate and apart from the merit potion process, the Office of Personnel
Management provided the VA with a “Certificadé Eligibles” identifying three candidates for
the Electrical Engineer position: Dat Tran, Sunilaiy and the Plaintiff. Pl.;s Ex. 7 at 8. The
selection committee only interviewed Dat Tran, and ultimately selected Mr. Tran for the
position. Def.’s Stmt. § 22. Mr. Gupta explaintat the Plaintiff ad Mr. Khatri “were not
interviewed because [Gupta] knew them, theipatalities and their alty to perform and
express technical knowledge duringetings.” Def.’s Ex. 10 (Guptaf)) at 3. Mr. Tran is an
Asian male, who at the time of hislegtion was forty-seven years oldd.; Def.’'s Ex. 5 (EEO
Report) at 7.

C. Dat Tran’s Background & Qualifications

Beginning in October 1983, Dat Tran wasiployed as a Designer with Glassman &
Lereches and Associates, and was later promot#tetposition of Junior Engineer. Def.’s Ex.
14 (Tran Resume) at 2. Mr. Tran took a position as a Junior Engineer with Cad Con, Inc.,
Consulting Engineers in January 198W. Mr. Tran was subsequently promoted to Senior
Engineer. Id. In October 1990, Mr. Tran joined rifiorn Yaffee Prescott, Architectural &
Engineering, PC (“EYP”). Id. at 1. Mr. Tran receivedan Associate’'s Degree in
Electrical/Mechanical ggineering in 1992 from Northern Virginia Community College. Def.’s
Id. at 2. Mr. Tran remained with EYP until Felry 1998, serving as@enior Associate and a
Senior Project Electrical Enginedd. at 1. He graduated from @Dominion University with a
Bachelor of Science DegraeElectrical Engineering & Technology in December 1988B.at 2.
From February 1998 until his selection foetkacancy with the VA in 2007, Mr. Tran was
employed as a Senior Electrical Engineer withiotgs architectural and engineering firms in the
Washington, D.C. metropaddih area, including EYPId. at 1-2. Mr. Tran received a license as a
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Professional Engineer from the District of I@mbia in 1996, from the state of Maryland in
2000, and from the state of Virginia in 2008.

D. Litigation History

Mr. Gupta’s selection of Mr. Tran for tleectrical Engineer vacancy was approved on
May 3, 2007. Def.’s Ex. 11 (Seksmn Approval). The Plaintiffeportedly learned he was not
selected for the position on June, 27, 2007, and submitted a discrimination complaint to the VA
on July 31, 2007. Def.'s Ex. 16 I(B EEO Compl.); Def.'s Ex18 (EEO Decision) at 1.
Following an investigation, an Equal pBlayment Opportunity Commission (“EEOC”)
Administrative Judge granted summary judgmientavor of the VA, finding that the agency
articulated a legitimate, non-discriminatory reatmmot selecting the Plaiiff, and the Plaintiff
failed to show the agency’s stated rationale aasetext for discrimination. Def.’s Ex. 18 at 1.
The EEOC affirmed the Administrative Judge’s ruling on appdal. at 3. The Plaintiff
subsequently filed suit. Following the closeddcovery, the Defendant filed the present motion
for summary judgment, which is now ripe for consideration by the Court.

[I. LEGAL STANDARD

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material fatd the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a).

A party asserting that a facannot be or is genuinetisputed must support the
assertion by:

(A) citing to particular parts ofmaterials in the record, including
depositions, documents, electroglly stored information,
affidavits or declarations, stimtions (including those made for
purposes of the motion only), adsions, interrogaty answers,
or other materials); or



(B) showing that the materials aitelo not establisthe absence or
presence of a genuine dispute, that an adverse party cannot
produce admissible evidence to support the fact.

Fed. R. Civ. P. 56(c)(1). “If party fails to properly support assertion of fact or fails to
properly address another party's assertion ofdaatequired by Rule 56(c), the court may . . .
consider the fact undisputedrfpurposes of the motion.” FedR. Civ. P. 56(e). When
considering a motion for summary judgment, tbart may not make credibility determinations
or weigh the evidence; the evidence must balyaed in the light most favorable to the
nonmoving party, with all justifiableaferences drawn in his favoAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 255 (1986). “If material facare at issue, pthough undisputed, are
susceptible to divergent inferencesmsoiary judgment is not available.Moore v. Hartman
571 F.3d 62, 66 (D.C. Cir. 2009) (citation omitted).

The moving party bears the lblen of demonstrating the albse of a genuine issue of
material fact. Celotex Corp. v. Catrett477 U.S. 317, 322 (1986). The mere existence of a
factual dispute, by itself, is infficient to bar summary judgmenSee Liberty Lobhy77 U.S.
at 248. “Only disputesver facts that might affect the coine of the suitnder the governing
law will properly preclude the entry of summary judgment’ For a dispute about a material
fact to be “genuine,” there must be sufficientrégkible evidence that a reasonable trier of fact
could find for the nonmoving partyid. The adverse party must “deore than simply show that
there is some metaphysical doalstto the material facts.Matsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 586 (1986). Conclusory assertions offered without any factual basis
in the record cannot crieaa genuine disputeSee Ass’n of Flight Attendants—CWA v. U.S. Dep't

of Transp, 564 F.3d 462, 465—-66 (D.C. Cir. 2009).



[11. DISCUSSION

A. Preliminarylssues

Before reaching the merits of the Defendant’s argument, the Court pauses briefly to
address two evidentiary issues e@idy the Plaintiff. First, the Plaintiff argues the Court should
preclude the Defendant from relying on affidavits submitted by Mr. Gupta and other members of
the selection committee duringettEEO investigation on the @inds the affidavits “are not
admissible evidence before a reasonable jusofar as the statements are heafs®f.'s Opp’'n
at 2-3 & n.3. “At the summary judgment stageef€ndant] is not requideto ‘produce evidence
in a form that would be admissible at trial.Galvin v. Eli Lilly & Co, 488 F.3d 1026, 1037
(D.C. Cir. 2007) (quotingCelotex Corp.477 U.S. at 324). Federal Rule of Civil Procedure
56(c)(2) provides that “[a] party may object thlaé material cited to support or dispute a fact
cannot be presented in a form that would be adbiéssi evidence,” but thas not the case here.
All of the statements the Plaintiff takes ieswith on page 2 of his opposition would likely be
admissible at trial if the Defelant simply called the members of the selection committee to
testify. This is not to say #bt no other evidentiary objectiomsight exist to this testimony.
Rather, the Plaintiff’'s hearsay objection is misplaatthis stage of the proceedings because the
testimony at issue would not be hearsay if @nésd by the relevant withesses on the stand
during trial.

Second, the Plaintiff takes issue with the fact the Defendant objected to a number of the
Plaintiff's discovery requestdut now emphasizes the fact ththe Plaintiff lacks evidence

regarding certain issues relevanthis claims. Pl.’©Opp’'n at 2-4. The Rintiff had a full and

* Curiously, elsewhere in his Opposiiithe Plaintiff argues that the Coshouldrely on
the affidavits and other documents from Mr. Guptoting “[w]hat elsas better evidence than
the individual’'s own words committed in writing?” Pl.’s Opp’n at 6.
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fair opportunity to take discovery from the Defentan this matter, and served 45 requests for
production of documents. Pl.’s Ex. 19 (Pl.’s Refgs Production). The Plaintiff subsequently
filed a motion to compel further responses fribra Defendant. Pl.’s Mot. to Compel, ECF No.
[36]. The Court referred the matter to Magast Judge Alan Kay foresolution. 12/12/11
Order, ECF No. [39]. After the motion was fulbriefed—including after the Plaintiff filed a
213 page Supplemental Reply—Magistrate Judge lkdg a hearing to discuss the Plaintiff's
motion. 3/13/12 Mem. Order, ECF No. [50], B2. MagistrateJudge Kay’'s Memorandum
Order discussed in detail each of the requestdifehin the Plaintiffs motion, and ordered the
Defendant to provide “information regarding compla against Mr. Guptéwhich did or did not
lead to a reprimand or demotion) relating to his actions in connection with the selection process
for the Electrical Engineer position.ld. at 5. Magistrate Judge Kapecifically addressed the
primary area of discovery the Plaintiff discusses in his Opposiiisiermation regarding other
VA employees that did not apply for the vacaratyissue, and found that the Plaintiff failed
demonstrate how this information was xelet to his claim of discriminationld. at 4. The
Defendant was entitled to raiseyagood-faith objection to the Phdiff's discovel requests, and
the Plaintiff had the opportunityp challenge the Defendant’'ssavers before Magistrate Judge
Kay. The fact that the Defendaloidged valid objections to thelaintiff’'s discovery requests
does not excuse the Plaintiffofn meeting his burden to gmuce sufficient evidence to
demonstrate a genuine issue of matedat fegarding his disicnination claims.

B. Plaintiff's Claims

In Title VIl and ADEA cases, courts traditionally follow tiMcDonnell Douglasv.

Green 411 U.S. 792 (1973), burden-shifting framewotkvans v. Sebeliug16 F.3d 617, 620

® SeePl.’s Opp'n at 41-42.



(D.C. Cir. 2013)Barnett v. PA Consulting Grp., Inc/15 F.3d 354, 358 (D.C. Cir. 2013) (“We
consider [Plaintiff's] age . . . discriminatiotiaim[] in the same way we analyze Title VI
claims.”). Where, as here, the Defenddnats proffered a legitimate, non-discriminatory
explanation for its selection decision—nametlgat Dat Tran was more qualified than the
Plaintif—“the McDonnell Douglasnquiry distills toone question: Has the employee produced
sufficient evidence for a reasonable jury to fthdt the employer’s asserted non-discriminatory
reason was not the actual reason and thaetmgloyer intentionally dicriminated against the
employee on the basis of race . . .BVans 716 F.3d at 620. As part of this inquiry, the Court
examines whether “there is evidence from which a reasonable jury could find that the employer's
stated reason for the firing is pretext and ameoevidence that unlawif discrimination was at
work.” Barnett 715 F.3d at 358.

Though somewhat unclear, the Plaintiff appdarsuggest three categories of evidence
demonstrate the Defendant’'s sthtreason for not selectingettPlaintiff was a pretext for
discrimination: (1) procedural irgalarities in the selection process; (2) the selection official’s
past practice of hiring otheindividuals that share his natial origin regardless of their
gualifications; and (3) the Plaintiff's qualificatiomempared to Mr. Tran. The Court addresses
each argument in turn.

1. The Plaintiff Failed to ldentify AnyProcedural Irreqularities in the
Selection Process

Initially, the Plaintiff takes issue with several purported “irregularities” in the selection
process, none of which have nterThe Plaintiff emphasizes that he was not interviewed for the
position, but the Plaintiff does not cite to any VAu&ation or other legal dloiority that requires
the selecting official to interviewll candidates on the Certificate Bligibles, or that doing so is

normal practice within the VA. Moreover, itimt as if the Plaintiff was the only candidate on
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the Certificate that did not receive an intewieMr. Gupta also declined to interview Sunil
Khatri. The Plaintiff also argues the selectmncess was flawed because Mr. Tran was not on
the “best qualified list.” Federal regulations pawithat a selecting offial has the right “to
select o not selectfrom among a group of best qualifiedndidates.” 5 C.F.R. § 335.103(b)(4)
(emphasis added). Selecting officials are alkawad to fill vacanciesfrom other appropriate
sources, such as reemploymemniority lists, reinstatementransfer, handicapped, or Veteran
Recruitment Act eligibles or those withieach on an appropriate OPM certificatéd: In other
words, selecting officials like Mr. Gupta are nogueed to select an inddual from the list of

best qualified candidates genechfeom those that apply through the merit promotion process.
As in this case, candidates may be referi@da position from other sources, including a
Certificate of Eligibles. Mr. Gupta was permitted to select an individual, like Mr. Tran, from the
Certificate of Eligibles, even though Mr. ar did not apply throdg the merit promotion
process, and thus did not appear on the best equhliit. Finally, the Plaintiff notes that on the
selection form Mr. Gupta stated that he hadelimiewed several candidates,” which is incorrect.
Def.’s Ex. 11. No reasonableryucould conclude the Defend&nistated reason for selecting
Mr. Tran was pretext based on this misstatement, particularly in light of the fact the record
contains no other evident® suggest pretext.

2. Mr. Gupta's Decisions Regardin@ther Vacancies Do Not Evidence
Pretext in this Case

Throughout his pleadings, thdaintiff suggests that begeen 2001 and 2007, Mr. Gupta
hired a number of individuals dfdian and Vietnamese natidraigin without announcing the
vacancies, or verifying that the individuapossessed the skills, professional licenses, or
certifications the Plaintiff lacksPl.’s Resp. Stmt. { 11. Settingdesthe fact the Plaintiff offers

zero evidence to suppothis assertion, it i®entirely unclearwhy the Plaintiff believes the
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selection of these individuals islevant to this case. Theakitiff does not sggest he would

have applied for any of the positions ifettvacancies had been announced, and with the
exception of Mr. Chudasama and Manu Thuhai (a mechanical engineer), the Plaintiff does not
identify what the respective positions of thedividuals in question. Nor does the Plaintiff
explain why the KSAs and certificahs at issue in this case wdube relevant to Mr. Thuhai’s
position as a mechanical engine&Yith no evidence and no articulable relevance, no jury could
conclude from this argument that the agencyasest reason for not selecting the Plaintiff was a
pretext for discrimination.

3. The Plaintiff Was Not SignificantiWore Qualified than the Selected
Individual

“[W]lhen an employer says it made a hiriagpromotion decision based on the relative
gualifications of the candidates, a plaintiff cdirectly challenge tt qualifications-based
explanation only ithe plaintiff was Significantlybetter qualified for thgb’ that the individual
ultimately selected for the positio®deyemi v. District of Columhi®25 F.3d 1222, 1227 (D.C.
Cir. 2008) (quotingHolcomb v. Powell433 F.3d 889, 897 (D.C. Cir. 2006)). The United States
Court of Appeals for the D.C. Circuit explained:

The gap in qualifications must be greatough to be inherently indicative of
discrimination. Only then could theadt-finder legitimately infer that the
employer consciously selected a Ilgsslified candidate-something that
employers do not usually do, unless some other strong consideration, such as
discrimination, enters into the pictur In cases wher the comparative
gualifications are close, a reasonabley jwould not usuayl find discrimination
because the jury would assume that theleyer is more capable of assessing the
significance of small differences in the quiakitions of the candidates, or that the
employer simply made a judgment call.

Id. (citations omitted). The Court must “respédue employer’s unfettered discretion to choose
among qualified candidatesffischbach v. D.C. Dep't of Cor86 F.3d 1180, 1183 (D.C. Cir.

1996), and “must not act as a super-personnel deeattthat reexamines an entity’s business
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decisions,Barnett 715 F.3d at 359 (citation omitted).

The Plaintiff argues that Mr. Gupta ance tbther members of the selection committee
“lied” about a number of Dat Tranqualifications. First, the Rintiff argues Mr. Tran had only
8 years of design and enginegriexperience, rather than the twenty-plus years cited by the
Defendant. Pl.’s Opp’n at 11The Plaintiff's calcuhtion discounts the fifteen years Mr. Tran
spent as designer and engineer prior to raugihis degree, but the Plaintiff offers no
explanation as to why this exjpence should be ignored suclatiMr. Gupta’s statement could
be considered false. Secortle Plaintiff argueghat Mr. Gupta and other members of the
selection committee lied about Mirran’s educational background biating that MrTran had a
degree in electrical engineeringThe Plaintiff suggests that Milran’s degree in electrical
engineeringtechnologyis not equivalent ta degree in electricangineering but offers no
evidence to support this assertion. Moreove,fett that the Office of Personnel Management
identified Mr. Tran as eligible for the vacanapuld suggest Mr. Tran’s degree was sufficient.
See supraSection IlI.B (discussing the selection preg@nd certificate of eligible). Third, the
Plaintiff argues the selection committee membelsefa stated that Mr. Tran was licensed as a
Professional Engineer in the District of Cwibia, Maryland, and Virginia at the time of
selection. Pl’s Opp’n at 9. MTmran’s resume indicated that at the time he was licensed in all
three states, and provided the yesr which he first obtained the licenses. Def.’s Ex. 14 at 1.
The Plaintiff points to his own Exhibit 14, whichclades the initial license certificates Mr. Tran
received from the District of Columbia and state of Maryland. Nothing in Plaintiff's Exhibit 14
(or anything else in the record), calls into dimsthe representation Mr. Tran’s resume. On
this record, no reasonable jury could conclude Gupta or any other member of the selection
committee falsely representdtt. Tran’s qualifications.
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Throughout his opposition brief,dtPlaintiff argues that theelection committee also lied
about the Plaintiff's qualifications, though heedonot identify any specific inaccuraciei.g.,
Pl’s Opp’n at 6, 10, 15. The Plaintiff referstis own Exhibit 5, which contains a number of
the Plaintiffs performance appraisals andaadg during his time with the VA. But the
Plaintiff's application for the w@ancy at issue did not attachyaof these documents, nor did the
Plaintiff indicate in his application that heceived any awards or discuss his performance
ratings while at the VA.SeeDef.’s Ex. 4. “[T]he record revesino actual evidence [Mr. Gupta]
misstated [Plaintiff's] qualificatins as [Jhe understood them at timee of [his] hiring decision,”
and thus does not support the infere that Mr. Gupta’s stated reasfor selecting Dat Tran was
a pretext for discriminationHolcomh 433 F.3d at 898.

A comparison of the Plaintiff's qualificatiort®e Mr. Tran’s demonstrates the Plaintiff
was not significantly more qualified for the Elecal Engineer position than Mr. Tran. The
Plaintiff received his bachelor@egree in 1980 with a grade poaverage of approximately 2.5;
Mr. Tran received his bachelortiegree in 1998 with a grade poaterage of 3.63. At the time
of selection, the Plaintiff hadeen working as an ElectricBhgineer since 1984; Mr. Tran had
been working as a Designer, Electrical Enginesrd Senior ElectricdEngineer since 1983.
With the exception of a summer internship, Riffis work experience hatbeen exclusively in
the public sector. By contrad¥lr. Tran worked over twenty yesifor private architectural and
engineering firms, which is directly relevantttee KSA concerning the applicant’s “[a]bility to
develop or review desigstandards, criteria, and specificatiomstten for private consultants or
architectural and engineering (A/f@ms.” Def.’s Ex. 3 at 5.

The Plaintiff was first licensed as a Professideragineer by the District of Columbia in
2006; Mr. Tran has been licensed in the Distoic€olumbia since 1996, and was also licensed
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in Virginia and Maryland at the time he applift the vacancy at issue. The Plaintiff argues
that “some people take [sic] the Professional Beegiing License right after college just to land
in a job. Where are [sic] peoplige [Plaintiff] after 25+ year®f working experience take the
[c]ertification to start up [their] own [e]ngaering [c]onsulting [b]usiness.” Pl.’s Resp. Stmt.
1 26. However, the Plaintiff deenot dispute Mr. Gupta’s repegation that under state law,
work performed by a non-licensed engineer mistsupervised by a licensed Professional
Engineer, thus the fact thadr. Tran has been licensed since 1996 indicates “he has more
completely developed his command of the discipline, which establishes him as a [sic] more
independent and less ieed of supervision.” Oeés Ex. 10 (Gupta Aff.) 1.9. Both the Plaintiff
and Mr. Tran are members of the Institute addilical and Electronics Engineers, but Mr. Tran
is also an International Building Codes (“IBC”) Certified Electrical Plan Examiner, an IBC
Certified Commercial Energy $pector, a Certified Communigan Distribution Designer, a
Construction Document Technologist, and amber of the Internanal Teleconmunication
Industrials Society. Mr. Tran’s resume furthedicated that he had working knowledge of the
National Electrical Code, National Fire Prdien Code, International Engineering Society
International Building Code, National Institute 8tandards, the Americans with Disabilities
Act, and Means Cost Estimafedvir. Tran’s additional certifistions and areas of knowledge are
directly relevant to the KSAegarding “[klnowledge of natiohaodes in safety requirements
([Klnowledge of varying degn standards, criteriand safety requirements.Id.; see alsdef.’s

Ex. 6 at 2; Def.’s Ex. 9 (Chudasama Aff.) at #he Plaintiff disputes the significance of Mr.
Tran’s certifications and knowledge of various cadsuggesting that “[t]his [ijtem is a subject

for [c]larification by an [o]ut[]si@&[] neutral Professional Electrickhgineer.” Pl.’s Resp. Stmt.

® SeeDef.’s Stmt. 28 (explaining the abbreviations used in Mr. Tran’s resume).
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19 27-28. The Plaintiff cannotlyeon his own, unverigd assertions to oppose the Defendant’s
motion; the suggestion that expert testimony migfute the Defendant’s argument, without any
evidence from a purported expert, is insuéfidito create a genuine dispute.

The affidavits submitted by the interview phdetail a number of qualitative skill areas
in which Dat Tran outperforms the Plaintiff, & of which appear to ha been particularly
important. First, the interview panel members emphasized the need for the selectee to have
design experience involving mission critical anddical facilities after September 11, 2001 and
Hurricane Katrina. Mr. Lau explained thaté nation’s medical communities have adopted
many design changes after [September 11 and ddmei Katrina].” Defs Ex. 8 { 26. The
Plaintiff notes that he performed work in conmactwith four large scale hospital projects while
working at the VA, Pl.’s Resp. Stmt. § 34, butdeoes not dispute that lmas not been involved
with any medical center-related projects siteaving the VA, making his experience largely
irrelevant. 1d. During his deposition, the Plaintiff egifically testified that he had never
designed a medical facility. Williams Dep. 63:18-2@r. Chudasama further indicated that the
Plaintiff lacked experience with code complianceimergency situationdef.’s Ex. 9 § 26. By
contrast, Mr. Tran’s experience since 2004 imatuded designing various systems for “large
scale facilities including medichlospitals.” Def.’s Ex. 14 at Eee also idat 2 (indicating Mr.
Tran was the lead project engineer directlgpansible for designing syshs for “various types

of buildings such as govament facilities, educationaluildings, [and] hospitals™).

" The Plaintiff suggests thadr. Tran worked on a single project involving a medical
facility, referring to Plaintiff's Exhibit 13. PIs'Resp. Stmt. { 32. Plaintiff's Exhibit 13 includes
a document entitled “Questions used during theviges with Dat Tran,” buthe Plaintiff offers
no further information regarding the documerRl.’s Ex. 13 at 3. In response to a question
asking Mr. Tran to given an example “of onetb& major projects which [he] managed the
complete design,” Mr. Tran reportedly explainedtthe was in charge of the Saint Elizabeth
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Second, the members of the miew panel highlightedhe need for theelectee to have
management and supervision experience. The Plaintiff did not indicate in his application that he
had any supervisory experienc&ee generalpef.’s Ex. 4. Mr. Tran served as a team and
department leader in the private sector, andesvised a staff of temlectrical engineers,
including two Professional Engineers. Def.’s Ex. 9 { 20; Def.’s Ex. 10 Y 19.

Third, the interview panel emphasized that the selectee needed to be able to effectively
represent the Consulting Supp&ervices Division to its clieatand design consultants. Mr.
Gupta explained

In CSS, one of the key tasks is the revi@wall major projects that cost over 10

Million dollars to almost a billion dollar each project. These projects are designed

by the leading professionais the country. The §S staff must have the

academic and professional standing gmovide constructive and sometimes

adversarial guidance to thedesign professionals. It imperative that CSS be

staffed by people who possess both méxdd knowledge and the ability to

communicate, and sometimes to impog@t knowledge in high pressure

situations. CSS staff meets and interextensively with thir counterparts in

large meetings and in small, therefosbpuld be well versed in technical and be
able to talk and guide the consuits in the right direction.

Def.’s Ex. 10 § 16(3)see alsdef.’s Ex. 9 T 26 (“The senior &ttrical Engineeposition in CSS
requires dealing with corgtctors and experts lifficult areas of codeompliance in emergency
situations which the [Plaintiff] lacks.”). MEChudasama, who worked with the Plaintiff during
the Plaintiffs time at the VA, described the Plaintiff asntn-assertive,” and indicated the
Plaintiff “lacks experience as an electrical expert.” Defxs € 26. Mr. Gupta indicated the
Plaintiff “has a difficult time explaining and defenditechnical issues with senior managers and

other professionals.” Def.’s Ex. 10 § 20. Thaifff offers no evidence to the contrary.

Hospital Project in Washington, D.dd.

8 Pl.’s Opp'n at 14 (describing Mr. Chudasaasa“a former [c]o-worker of mine at VA

and also an Electricédngineer like me”).
17



The Plaintiff does not dispute the significance of the three key qualitative skills identified
by the interview panel, nor does the Plaintiffeofany evidence from which a reasonable jury
could conclude (1) that Plaifft was significantly more expeenced in designing medical
facilities since 2001 than Mr. Tran; (2) that Bi#f’'s leadership and management skills were
significantly better than Mr. Transnd/or (3) that the Plaiffitivas significantly more qualified
than Mr. Tran to represent the Defendant’s irgtsréo clients and consultants. Moreover, the
Plaintiff offers no evidence taipport his contentions & Mr. Tran did nohave certain licenses
or certification, or that the certifications aodde-related experience Mr. Tran possessed but the
Plaintiff lacked are insignificant. Viewing eéhevidence in the light most favorable to the
Plaintiff, no reasonable fy could conclude from this recottat the Plaintiff was “significantly
better qualified” than Dat Tran. Even if thealptiff was equally qualified for the position, the
Plaintiff “was simply not discernibly lteer” than the selected individualStewart v. Ashcraft
352 F.3d 422, 429 (D.C. Cir. 2003). “This Courtlwiot reexamine governmental [selection]
decisions where it appears the Government was faced with a difficult decision between two
gualified candidates, particulanlyhen there is no other evidenceatthace played a part in the
decision.” Id. at 430.

V. CONCLUSION

For the foregoing reasons, the Court fittle Plaintiff failed toproduce sufficient
evidence from which a reasonable jury could dmhe that the Defendant®ated reason for not
selecting the Plaintiff for the Electrical Engineecancy was a pretext for discrimination based
on the Plaintiff's national origin or age. Theeseing official was not obligated to interview the
Plaintiff or limit his selection to the individuats the best qualified list. The Plaintiff fails to
offer any evidence that the seting official previously hiredinqualified individués of Indian

18



and Vietnamese national origin, and the Pl#imdffers no clear explanation as to why such
evidence would be relevant if it existed. Ultimately, the Plaintiff failed to demonstrate that he
was more qualified---much lesgnificantly morequalified---than the indidual selected for the
position. Viewing the evidence in the light mdavorable to the Plaintiff, no reasonable jury
could conclude the Defendant’s legitimate, nastdminatory explanation for the Plaintiff's
non-selection is pretextAccordingly, the Defendant’'s [7Iotion for Summary Judgment is
GRANTED. An appropriate Ordeceompanies this Memorandum Opinion.

/sl

COLLEEN KOLLAR-KOTELLY
WNITED STATESDISTRICT JUDGE
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