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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
PAUL Ql, )
)
Plaintiff, )
)
V. ) Civil Action No. 10-019qQRBW)
)
FEDERAL DEPOSIT INYRANCE )
CORPORATION in its capacity as receiver of )
Washington Mutual Bank, )
)
Defendant. )

)

MEMORANDUM OPINION

Thepro seplaintiff's complaint allegethatthe defendartederal Deposit Insurance
Corporation ("FDIC"), as receiver for Washington Mutual B&iwiaMu"), improperlybreached
a lease agreemeandseekgelief for damages arising from the FDt€ceiver's repudiation of
the lease Currently before the Court is the defendant's Motion for Judgment on the Pleadings
Pursuant to Federal Rule of Civil Procedure 12©Ff.'s Mot.").* For the reasons explained
below, the defendant's motiongganted.

l. Factual Background

On May 30, 2006, the plaintiff, as lessor, and WaMu, aeksntered into lease
agreement for thentire occupancygf a commercial buildintgpcated at 1747 Springfield
Avenue, Maplewood, New Jersey. Complaint ("Compl.”) 1 5. The lease commenced on July 15,

2006,.id, had a term of ten yeansl., and generdy reflected the fact that WaMu intended to use

! In deciding the defendant's motighe Court also considered the Complaint, the Verified Answer,
Statement of Points and Authorities in Support of Defendant FEdEeiver's Motion for Judgment on the
Pleadings ("Def.'s Mem."Rlaintiff's Opposition to Defendant's Motion for Judgment on the PlgadiRl.'s
Opp'n"), and the Defendant FDIReceiver's Reply in Support of its Motion for Judgment.
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the property to prade commercial banking servigeeeVerified Answer("V. Answer"), Ex. A.
(LeaseS 1.14). As most leases do, the lease set forth the mutual rights and obligations of the
parties conceiling the use, maintenance, and improvement of the property, as wellrastthe
due to the lessdrom the lesseduring the lessee's occupation of the buildiBge generallid.,
Ex. A (Lease).

A. The Lease

The lease specified that the rentable sqteeein the building was "[a]pproximately
4,600" squaréeet,id., Ex. A (Lease88 1.11, 1.12)andit identified the tenant's proportionate
share of that rentable space as "100%.; Ex. A (Lease8 1.13). Sectim 3.1 of the lease,
subtitled "Lease oPremises," explicitly states that "[u]se of any mezzanine, basement orestorag
space shall be at no additional charge and the area of such space $iwilhokided in the area
of the Remises."ld., Ex. A (Lease&8 3.1).The parties agreed 'omonthly base rent of $14.78
per rentable square foot for years one through five, increasing to $16.26 per rentabléosgua
for years six through teof the lease ternid., Ex. A (Lease§ 1.8). The lease entitlethe tenant
to written notice of default fromhe landlord should the landlord determine thattenant has
failed to observer performanyof the provisions of the leasdd., Ex. A (Lease § 18.1(b)).

In a section titledMaintenanceRepairs and Rerations" the lease provides that the
landlord "shall maintain, repair and replace as necefisasstructural portions of the Building in

a first class condition and in compliance with all applicable lawd,"Ex. A (Leases 11.1).

The lease further specifies that the tenant, "at itscgsieand expense, shall perform all
maintenance and repairs to the Premises (ttilaer for those portions of thedPnises described
in Section 11.1 [(landlordigationg] above), and shall keep theehiseqotherthan for those

portions of the RRmisesdescribed in Section 11.1 [(landlordligationg] above) in good



condition and repair, reasonable wear and tear expedtkdEx. A (Lease § 11.2)Section
11.2 continues to state that "without limiting the foregoing," the tenant shall beigrbju
responsible for maintenance of the buildings HVAC system and maintenance afkimg p
areas and landscapintd., Ex. A (Lease 8 11.2)This subsection concludes with the
admonishment that "[a]ll repairs shall: (i) be at leasaéguquality, valueand utility to the
original work or installation; and (ii) be in accordance with all lawd., Ex. A (Lease § 11.2).

The final subsection dhe"Maintenance, Repairs and Alterations" sectemtitled
"Alterations and Additions," provides that

Otherthan as set forth in Exhibit C [to the leasthe Workletter agreemeni[enantshall not

make any structural alterations, improvements, additions or utilitflatgtas (other than

cabling for telephone or computer installations) in or about tbmiBes . . without first

obtaining the written consent of [the] Landlord. . . . However, [tlgldlord's consent shall not

be required for any alteration that satisfies all of the followiitgrea: (1) complies with all

Laws; (2) is not visible from thexterior of the Premises; (3) witlot materially affecthe

systems or structure of thaiitling; and (4) does not unreasonably interfere with the normal and
customary business operations of otherré&m the Bilding. If [the] Landlord fails to respond

in writing within thirty (30) days of [the] @nhant's request for approval of[afiteration, [the]
Landlord shall be deemed to have approved the alteration.

Id., Ex. A (Lease § 11.4).
The lease also governs tenant improvements of the leased buiBéeml., Ex. A (Lease

§ 3.3). The lease provides for a tenant improvement allowance of $15,000 to be paid to the lessee

by the lessofor use in "designing, permitting, and constructing” the improveméaisEx. A

(Lease§ 1.9). Additionally, the lese explains that the Workletter Agreement attached to the

lease as exhib(€ "setsforth the obligations of [the] Landlord and [thefant with respect to

the design athconstruction of the initial Tenant Improvementgd!, Ex. A (Lease§ 3.3).
Plans and specifications for such Tenant Improvements . . . shall be subject to the prior
approval of [the] Landlord. . . . Upon expiration or sooner termination of dasd, all
improvements and additions to the Premises (other than [e@rgnT's trade fixires and

moveable personal property) to the extent they were paid for using the Tenant
Improvement Aowance, shall be deemed the property of [thadlord.



Id., Ex. A (Lease § 3.3)Section 3 of the Workletter Agreement further clarifies that the lessee
shall provide to the landlord

its plans for [the] tenant's intended leasehold improvements in form suitable far perm

application (collectively, the "Working Drawings'). Working Drawingsd all material

changes thereto, shall be subject to [the] landlord's written approval . . ., whidheshall
deemed given if not denied in writing within fi{®8) business daydtar [the] Tenant
submits them.
Id., Ex. A (Lease Ex. C [Workletter Agreemeftd]). A concluding section of the Workletter
Agreement preides that upon the expiration or termination of the lease, the tenant shall not be
required to remove any of the improvements, so long as all of its personal propergdand t
fixtures are removed and any damage caused by the removal is repairéck. A (Lease Ex. C
[Workletter Agreemerf g).

The last portions of the lease relevant to this case are those that spell ooké&nadar
commission to be paid by the plaintiff-lessor to WaMu's brolsseid., Ex. A (Leases 4.4).
Section 24.11fathe leae provides for the payment, the lessorpf the commission earned by
the tenant's brokerd., Ex. A (Lease§ 24.11). In a section of the lease affording WaMu a one-
time option to terminate the lease on the fifth annual anniversary of Hesleammencement,
the lease conditiorthis right to terminate on the tenant's payment to the landlord of the

unamortized portion of brokerage commissions p&d.Ex. A (Lease 8§ 4.4).

B. The Bank'sTenancy

Prior to taking possession of the leasadding, WaMu's architect submitted,
presumably to the plaintiff, "a renovation drawing with a demolition plan.” ComplTHhi6.
drawing did not show "major structural changes to the builditd)."However WaMu's
contractor "demolished the whole mezzanine,id, which had previously served as a second

floor office ard showroom for the prior tenant, fi9. This demolition included the removal of



steel beams, a utility system, a bathroom, and an escaldtowaMu did not obtain written
authorization from the plaintiff before removing the mezzanide.

The plaintiff attached to his complaint an email he seatdonstruction project manager
he believed was working on WaMu's tenant improvemedadtsEx. 5. The cover sheet for
Exhibit 5 the email) is entitledWaMu demolitionplan 1,913 Sq[.] Ft[.] mezzanine demolished
and my communication with WaMud., Ex. 5. The email, aftedisclaiming any responsibility
for work performednthe parking lot, states "[b]y their architect's mistakey also cut about
100k worth of steel beams out of the buildidgld., Ex. 5.0ther tharthe demolition of the
mezzanine, WaMu's tenancy apparently progressed without incident or furthmaunaations
regarding the mezzaninmtil the FDIC was appotad as theeceiver for WaMu and it
repudiatedhe lease

C. The FDIC Receiveship and Repudiatioof the Lease

Onor about September 25, 2008, Wabkcame insolventyas closed, and the FDIC
was appointed abe receivefor WaMu. Id. 1 10and Ex. 4 (lettefrom FDIC-receiver to
plaintiff). On March 29, 2009, the FDI@ceiver repudiated the lease agreement between the
plaintiff and WaMu. Id., Ex. 4. On June 20, 2009, the plaintiff submitted his administrative
claim for damages to the FDI@ceiver. 1d. {1 13. Pursuant ta letter dated December 8, 2009,
the plaintiff's claim was disallowed on the bakiat it was not "proven tthe satisfaction of the
receiver." Id., Ex. 4(Notice of Disallowance of Claim)The noticedisallowingtheclaim

informed the plaintiff of his right to contest the disallowance in this Coldt.

2 The complaint provides no further clarification of this email or to whatrigjyes, nor does the plaintiff

explain in his opposition the significancetbis email, or why heubmitted it in with his complaint



The plaintiffassertghat the building has been empty since April 2009, shortly after the
repudiation.Id.  11. He maintains that the inability btain a new tenant fdhe pemises is
due to the damaged mezzanine.

D. The Plaintiff's Claims

Based on the factdescribed above, the plaintiff conteridat the FDICGreceiver
improperly breached the lease agreement and disallowedmisistrative claim.ld. 1 16.
Accordingly, the plaintiffasks the Court for an order declaring the FibéCeiver's disallowance
void and declaring his claim validd. § 18. Additionally, the plaintiffeeks to recovdrom the
FDIC: (1) the unamortized portion of the brokerage commission he paid to WaMu's broker; (2)
the unamortized portion of the tenant improvement credit he paid to YW&Mihe estimated
cost of restoring the mezzanine; (4) the loss of income resultingtfi®racancy, and the
amount of property taxes paid durithgg vacancyand (5) "proper penalty payment from the
receivership for breaching the lease agreentemd."| 16.

II. Standards of Review

A. Rule 12(c)

Rule 12(c) of the Federal Rules of Civil Procedure provides that "[a]fter tadipls are
closed—but early enough not to delay triabparty nay move for judgment on the pleadings."
Fed. R. Civ. P. 12(c)The analysis of a Rule 12(c) motion is essentially the same as that for a
motion to dismiss under Rule 12(b)(6) for failure to state a claim upachwlief can be

granted._Plain v. AT&T Corp424 F. Supp. 2d 11, 20 n. 11 (D.D.C. 2008)plaintiff's

complaint may therefore be dismissed under Rule 12(c) where it idltéaro relief could be

granted under any set of facts that could be proeadistent with the allegationsLihdsey v.

3 The plaintiff also requests that the Court appoint an attorney to raptesedue to his “current financial

situation and limited legal knowledge.ld.



Dist. of Columbia 609 F. Supp. 2d 71, 77 (D.D.C. 2009 (quoting Longwood Village Rest. v.

Ashcroft 157 F. Supp. 2d 61, 66 (D.D.C. 2001))A] complaint must contain sufficient factual

matter, accepted asut, to 'state a claim to relief that is plausible on its fadshtroft v. Igbal

__US._,129S. Ct. 1937, 1949 (2009) (quoting Bell Atlantic Corp. v. TwoisblyU.S.

544,570 (2007). A court analyzing a motion brought pursuant to Rule 12(c)assisin[e] the
alleged facts [adfue and draw[] all inferences in the plaintiff's favoHall v. Lanier 671 F.
Supp. 2d 103, 105 (D.D.C. 2009) (Walton, J.).

Where, as herg¢he complainessertslaims arising under a leaga other contret) that
was submitted to the Court by the plaintiff with his compladhe leasenay be considered part

of the pleadings for the purposes of Rule 12 analy@eeUhar & Co. v. Jacab/10 F. Supp. 2d

45, 49 n.5 (D.D.C. 2010) (noting that although thearglff did not attach the lease as an exhibit
to the complaint, the court could nonetheless consider the lease because it easagiarthe
complain). Thus, the Counnayreviewthe provisions of the lease without converting a Rule 12
motion into a motion for summary judgmeasit has beerncorporated into the plaintiff's

complaint and is central the plaintiff'sclaims. SeeMeijer v. Biovail Corp, 533 F.3d 857, 867

n.* (D.C. Cir. 2008) (stating that the only materials that can be considegeghotion to dismiss
are those "incorporated by reference or integral to the claim, itemststabjedicial notice,
matters of public record, orders, items appearing in the record of the casehi@itd extached
to the complaint whose authenticityusquestioned") (citation and internal quotation marks
omitted).

B. The Financial Institution Reform, Recovery and Enforcement Act of 1989

The Hnancial Institutions Reform, Recovery and Enforcement Act of TFTIRREA")

grantsthe FDIC as receer the discretion and power to dispose of assets and liabilities of failed



financial institutions.Seel2 U.S.C. § 182%)(1) Howell v. FDIC 986 F.2d 569, 571 (1st Cir.

1993) (explaining that 8 1821 governs the powers of the FDIC as receSgatifically, the
FIRREA grants the FDI€eceiver the authdy to "disaffirm or repudite any contract or lease"
to which the failed institutiown whose behalf it acts a party if it determines, in its discretion,
thatperformance of the lease would be bustene and thaguch a disaffirmance or repudiation
would "promote the orderly administration of the institution's affairs." 12 U.S.C. §)8Pi{

seeResolution Trust Corp. v. Ford Motor Credit Coig0 F.3d 1384, 1386-87 (11th Cir. 1994).

Distinguishng leases from other types of contracts, "Congress has chosen to treat eeery leas

under the provisions of 12 U.S.C. § 1821(e)(4)." EDIC v. MahoivY F.3d 913, 915 (9th Cir.

1998).
Section 1821(e)(4) reads in whole:

(4) Leases under which the iitgtion is the lessee

(A) In general

If the conservator or receiver disaffirms or repudiates a lease under Whictstired depository
institution was the lessee, the conservator or receiver shall not be ¢inbleyfdamages (other
than damages detaimed pursuant to subparagraph (B)) for the disaffirmance or repudiation of
such lease.

(B) Payments of rent

Notwithstanding subparagraph (A), the lessor under a lease to which suctagdquaapplies
shall-

() be entitled to the contractual rent accruing before the later of the date

(I) the notice of disaffirmance or repudiation is mailed; or

(I the disaffirmance or repudiation becomes effective,

unless the lessor is in default or breach of the terms of the lease;

(i) have no claim for damages under any acceleration clause or other penalty piovisé
lease; and

In its entirety,§ 1821(e)(1) provides:

(1) Authority to repudiate contracts

In addition to any other rights a conservator or receiver may have, ttervatios or receiver for any
insured depository institution malysaffirm or repudiate any contract or lease

(A) to which such institution is a party;

(B) the performance of which the conservator or receiver, in the conservateteiver's discretion,
determines to be burdensome; and

(C) thedisaffirmance orepudiation of which the conservator or receiver determines, in the catmsés or
receiver's discretion, will promote the orderly administration ofriegtution’s affairs.



(i) have a claim for any unpaid rent, subject to all appropriate offsets antdsf due as of the
date of the appointment which shall be paid in accordance with this subsectismbsection (i)
of this section.

Subsection (e)(4)(B) governs the receiver's "overall liability fonaiges when it repudiates a

lease." First Bank Nat'l| Assv. FDIC, 79 F.3d 362, 367 (3d Cir. 1996). Section 182%)(B)

distinguistes "between claims that accrue by the date of the receivership and claims that accrue
between the date of receivership and the disaffirmance of the lddsat"368. For example,
recovery for'contractual rent,12 U.S.C. § 1821(e)(4)(B)(i), which shHdwe narrowly

construed as "only . . . those sums that are fixed, regular, periodic ch&iggBank 79 F.3d

at 369, expressly delineatad the leasenay berecoveredup untilthelater ofeither the date
whenthe lessor received notice of the flisemance of the lease or the dissaffirmance of the
leasebecame effectivel2 U.S.C. § 1821(e)(4)(B)(i). Recovery for "unpaid rent,” 12 U.S.C. §
1821(e)(4)(B)(iii),however, may only beeoveredup to the "date of the appointment” of the
receiverid., which necessarily occurs before the repudiation of the |IaA%de the FIRREA

does little, if anything, to illuminatine subtle yet important differences between contractual rent
and unpaid rent, it is quite clear thiaé FIRREA does not permit a les&recovery for future

rents or penaltiesSeeFord MotorCredit 30 F.3d at 1387 (noting that the lessor "simply cannot

recover future rents"Howell, 986 F.2d at 573 (stating that the "lessor's damages are limited to

past rent and loss of future rent is not compensalleilsysFin. Corp. v. Resolution Trust

Corp, 979 F.2d 609, 611 (7th Cir. 199@Xplaining that the "lessor's damages claim is

completely exhausted except for baekt"); New Hampshire AssaclLtd. P'ship v. FDIC 978

F.Supp. 650, 653 (D. Maryland 199¢)4ifying that theFIRREA, unlike bankruptcy statutes,

"completely extinguishes" the lessor's claimscept for back rentLB Credit Corp. v.

Resolution Trust Corp1994 WL 48596, *2, (N.D. lll. February 16, 1994) (observing that the

"FIRREA prohibits the lessor from recovering damages for any futurgpagntents or lost



opportunity. . . . Damages under FIRREA are limited to unpaid back rent"). Although
contractual rent is read narrowtly include only fixedregular,periodic paynents "unpaid rent"
under 12 U.S.C. § 1821(e)(4)(B)(iii) can encompass "claims for obligations other than the
[periodic] monetary rent" imposed by a leagérst Bank 79 F.3d at 36&eeid. (explaining that
Black's Law Dictionary defines rent as "categation paid for use or occupation of property,"
and finding that the lessee's obligation, imposed by the &assue in that cage maintain the
premises in good repair, was an element of the consideration it paid for use of thg/prope

[11. Legal Analysis

As an initial matter,Here is no question that the FIRREA authorizes the FDIC to
repudiate or disaffirm any lease to which a fallegtitution is a party. 12 U.S.C. § 1821(e)(1).
Moreover, the FIRREA affords the FDI€ceiver great discretidn exercising its repudiation

powers. 12 U.S.C. 8§ 1821(e)(1)(B&eRResolution Trust Corp. v. Cedar Minn Bldg. Ltd. P'ship

956 F.2d 1446, 1455 (8th Cir. 1992) (observing that Congress conferred "broad power" to
repudiate contracts aridrther "directed that . . . receivers should not shy away from wielding
this power"). It is thusclear that the defendant possessed the power to disaffirm WaMu's lease
with the plaintiff, and acted appropriately when it dicPsBhe plaintiff's claim hat the FDIC
improperly breached the lease agreement therefore lacks merit.

The fate of the plaintiff's remaining claims hinges upon whether those clamiec

classified as back rentseither "contractual” or simply "unpaid“that were due and owing at

° "For a disaffirmance or repudiation to be effective, . . . the aecisido so must be made within a

'reasonable period following [the receivedppointment.”_ New Hampshire Assocs. Ltd. P's@i8 F.Supp. at 654
(quoting § 1821(e)(2))

10



the timesdesignatedby § 1821(e)(4)(Bf As explained below, none tifese clanscanbe
deemed back rentsder current interpretations of the FIRREA.

First, the plaintiff's claim forreturn oftheunamortized portion of the brokerage
commission he gid to WaMu's broker fails to meet the criteria of either contractual or unpaid
rent. As noted above, "contractual rent" should be narrowly construed as "only . . . these sum
that are fixed, regular, periodic chargdsyst Bank 79 F.3d at 369. The otractual rent in the
lease at issue is the rent fixed at $24.fer square foot for years one through five
($68,000/year), and then increasing to $16.086 per square foot for years six through ten
($74,800/year) of the teyear leasgplus taxes and insamce Compl. § 5. Thus, the Court must
look to the other provisions of the lease to determine if repayment of the brokeragssiomm
was part of the consideration the lessee paid to the lessor for the occupation dtithg aui
1747 Springfield Avenue in Maplewood, New Jersey. Section 24.11 of the lease shows that the
plaintiff agreed "to payhe commission earned by [the] Tenant's Broker in connection with this
Lease." VAnswer, Ex. A (Lease 8§ 24.11). Additionally, a June 1, 2006 letter\ivau's
broker to the plaintiff established that orthe lease was executed, the broker was entitled to
50% of the commission, with the remaining 50% due when WaMu paid the plaintiff the first
month's rent.SeeDef.'s Mem, Ex. 1 (Brokerage Commission Agreeny. Although the letter
provided for the broker to recover the commission from WaMu in the event the plaingidf fail

pay, ®eid., Ex. 1 (Brokerage Commission Agreement), the only mention of the plaiaffifity

6 Many of the cases cited by the plaintiff in his Opposition inte®#21(e)(3) of the FIRREA, a section

that speaks to "claims for damages for repudiation." While this is mising in light of the fact that the notice of
disallowance of claim received by the plaintiff from the FDIC when itetkhis administrative aim cites both
sections (e)(3) and (e)(4), its clear tBdi821(e)(4) alone applies to the plaintiff's claims and the defensesl mais
the defendant's motiorBeeMahoney 141 F.3d at 916 ("Congress has chosen to treat every lease under the
provisionsof § 1821(e)(4).").

! There areno casedrom this Circuit interpretin@ 1821(e)(4)of the FIRREA.

11



to recovetthe commission from WalMappears in 8§ 4.4 of the lease in connection to the tenant's

option to terminte the leasen the fifth anniversargfterthe lease commenced, SéeAnswer,

Ex. A (Lease &.4)(the tenant's "right tf] terminate ball be conditioned upon [thelehant's

payment to [the] Landlord, on or before the effective date of such termination, of the

unamortized portion of . . . [the] brokerage commissions paid by [the] Landlord in connection

with this Lease"). At best, repayment of the unamortized portion of tiokdrage commission

can be construed as consideration for the option to terminate the lease, but it wdistyiot a

assumed by the lessee as considerdtinthe occupation of theasedremises.Payment of the

partialbrokerage commission was a contingent recoupment, conditioned upon Véabhaise

of its option to terminatthe leasearlier than the agreed upon-gar termand was not unpaid

rent due at the time of the receiver's appointm&eeMahoney 141 F.3d at 916 ("[t]his

completely contigent value is not rent due at the time of the receiver's appointment—the only

kind of rent the federal receiver is bound to pay'e plaintiff's claim against the FDIC for the

unamortized portion of the brokerage commission is thusagoterableinderthe FIRREA.
Second, he plaintiff's claim fothe unamortized portion of the tenant improvement credit

hepaid to WaMusimilarly lacks merit as it is neither contractual réné and owing othe date

of repudigion, nor unpaid rent due and owing on the date of the FDd@pointmenas receiver

Because the tenant improvement credit was a onetime payment made by the lasdessee,

it is clearly not contractual renAgain, then, the Court must determine whether any provision of

the lease or its attachments indicates that the tenant improvement credit or its nésptine

lessee can be construed as consideration for the lessee's occupation of thprdeased.

Section 1.9 of the lease provides for a tenant improvement allowance of $1%,088swer,

Ex. A (Lease 8§ 1.p This payment was due from the plaintiff to WaMu on the commencement

12



date of the leasdld., Ex. A (Lease, Ex. €@ Section 3.3 further provides that "[u]pon expiration
or soonetermination of this kease, all improvements and additions to the premises (other than
[the] Tenant's trade fixtures and moveable personal property) to the extent theyawleficr

using the Tenant Improvement Allowance, shall be deemed the propetiglofghdiord.” 1d.,

Ex. A (Leases 3.3). The lease and the Workletter Agreemimisindicate that the plaintiff's
recoupment of the tenant improvement allowance, if at all, was to be in the form of the
improvements and additions themselves (i.e., monetaryreimbursement The plaintiff's
complaint, however, seeks $10,875 as the unamortized poftiba tenant improvement credit,
Compl. § 16, which does not constitute unpaid rent due and owing at the inceptioRDfGle

receivership Accordindy, as the FIRREA "completely extinguishelléw Hampshire Assocs.

Ltd. P'ship 978 F.Supp. at 6538Jl of the lessor's claims except for back rent, the plaintiff's claim
for the unamortized portion of the tenant improvement credit cdoenotaintained

Third, the plaintiff seeks to recover from the FDi€:eiver'the loss of incoméor the
vacancy periotdand the amount of property taxes paid dutlmgvacancy Compl. { 16. This
claim is easily dispatched on the basis that the FIRRE®#hibits the lessor from recovering

damages for any future rent payments or lost opportunity.” LB Credit,d&@4 WL 48596 at

*2. Although the lease does make clear that WaMu was responsible for paying alypepes
during its tenancy, which, as consideration for the occupation of the leasedegrerarsfairly
be deemed rent, none of this rent was unpaid as of the date of the appointment ofuttie recei
The plaintiffis therefore seekingecovery for future rent and lost opportunity, which are no
recognized claims under the FIRREA.

Fourth, the "proper penalty payment,” Compl. § 16, sought by plaintiff can be deemed an

invalid claim on either of two grounds. First, that the disaffirmance was not voichafdtC

13



therefore merits npunishment or, second, that the FIRREA clearly prohibits recovery based on
penalties stemming frome repudiation of leases. 12 U.S.C. § 1821(3)(4)(B)(ii) (providing that
the lessor hato claim for damages under any acceleration clause or othernypermalision”
for disaffirmance or repudiation of the leps&he plaintiff'sclaim for a "poperty penalty
payment,” Compl. § 1@herefore lacks merit.

Finally, the plaintiffseeks to recover from the FDIC tHe]stimated cost of restoring the
mezzanine." Compl. 1 16. Although perhaps a closer call than the plaintiff's othres, ¢tkas
claim nonetheless fails to meet the FIRREA's delineation of allowable diairosntractual or
unpaid rent. The plaintiff argues that 8§ 1821(e)(4) "says nothing about damages whiah predat
disaffirmance; rather, it speaks to future, prospective damages that wouldlyoesadt from
prematurely canceling a lease.” Pl.'s Opp'n at 9. As noted above, however, culjsHdli(B)
governs the receiver's "ovdriability for damages when it repudiates a leas€irst Bank 79
F.3dat367. Thus, while the plaintiff may attempt to differentiate between general claims that
predate repudiatioand claims for rengeePl.'s Opp'n at 11, 1¢rguing that 8.821e)(4)(B)
does not "mention . . . claims for property damages which accrued during tenant's occupancy”
and "such claims are not prohibited anywhere in this sectiod'stating that "all claims thgt
already existed on or prior to the receivership survive"gtid6 ("the term unpaid rent has been
construed to include all aspects of consideration that a tenant promises a landlorbdeunder t
lease") the FIRREA is clear that only claims for past dueseng¢ recoverableln other words,
even if a lessordd valid claim against a lesske property damage, that claim would only
survive repudiation if it could be construed as a claim for unpaid contractual rent cotb@me

form of unpaid rent.

14



The plaintiff places much emphasis on the court's holding in Pioneer Bank and Trust v.

Resolution Trust Corghat § 1821(e)(4) does not prohitetovery ofrehabilitation costsSee

793 F.Supp. 828, 831 ("12 U.S.C. 81821(e)(4) does not prevent recovery of plaintiff's
rehabilitation costs").The plaintiff, howevermisses the full extent of that court's rulirfigather
than supporting the plaintiff's argument for the general recovery of thefaestoring the
mezzaningPioneer Banlsupports this Court's readingtbe FIRREA'slimitation on claims to
rents, simply using different language to describe "rents." For exampekamination of the
legislative history of the FIRREA, tlfeioneer Banlcourt observed that "Congress did not intend
to limit the [receiver's] liability under section 4 for accrued leasegations." 1d. Earlier in the
opinion, the court notethat"Section 4 makes clear that repudiation does not absolve the
receiver of any and all liability. Section 4 guards against penalty aneetaat clauses in
leases while still allowing resery for accrued lease obligations, which most often come in the
form of unpaid rent."Id. at 830. In the lease at issue in Pioneer Bathle tenant was "obligated,
among other things, to pay a monthly rent and to make all 'necessary repaiva)seaed
replacements, interior and exterior, structural and nonstructuidlat 828. The lessee's
assumption of the rehabilitation costs, therefar@s part of therentit owed the lessor, and its
failure to pay those costs was recoverable against¢tkeses as rent due and owing at the time
of the receiver's appointmeritt was notsimply a claim for property damages sustained during
the tenancy Thus, the import dPioneer Banks clear: rehabilitation costs can be recovered
against a receiver whehe lesseénstitutionassumed responsibility for those costs under the

lease as consideration fits occupancy athe leased premises. AccdCdmmercial Properties

Development Corp. v. Resolution Trust Co©93 WL 541851, *4 (E.D. La. December 20,

1993) (holding that the costs of noticed repairs were entitled to treatment daeeviere the
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terms of the lease required the lessee to maintain the areas in qué&stinsg¢quently, for the
plaintiff to recover the cost of restoring the mezzanine, WaMu must have in sgnassuaned
the obligation of structural maintenance and regsipart of the rent it owed to the plaintiff

The severatourts that have delved into the issue have faebatrepair and maintenance
costs qualify aSunpaid rent" incircumstances where a tenant has assuheeduty to maintain
or repair allof the leased premisgesr at least the portion tiie leasegremisesat issue See

Commercial Properties Development Cof®93 WL 541851 at *4; Pioneer Bank and Trust,

793 F.Supp. at 831. Here, however, in the comparable section setting forth the parties' duties
concerningnaintenance, repairs, and alteratiohthe propertythe lease provides thtite

"landlord shall maintain, repair, ameplaceas necessary the structiypartions of the bilding,"

V. Answer, Ex. A Lease8 11.1) (emphasis added). Perhaps recognizing this weakness in his
argument for recovery of the costs of rebuilding the mezzathaglaintifffocuses on

"promises” WaMu made in the lease regarderant improvements and indemnification for
contractor error.SeePl.'s Opp'n at 16 ("WaMu promised not to make any structural changes to
the premises without my written consent; further, it promised to be solely raspdosiall risks
involved in the construction project; and it promised to indemnify me for costs to repaigelam
to the property caused by its contractors and other ageits€sepromises do not evince

WaMu accepting the obligation of structural repair as part of the rent ithpayto the plaintiff

over the course of the lea$eEven assuming arguentimt these provisions dizbnfer rental
obligations, the Court finds fault with the plaintiff's argumientseveral reasondg=irst, the

plaintiff's assertion that WaMu promised t@ke no changes without his written consent is not

8 Section 11.2 of the lease, on the other hand, in which the tenant acesptedsibility, at its sole cost and

expense, to perform all maintenance and repairs to the premises that werleatetl by the previous section as
landlord obligations, represents an instance of WaMu accepting the dugyrdénance and repairs as part of the
rent owed the plaintiff.
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quite correct; 8§ 3 of the Workletter Agreement explains that "Working Drawindsala
material changers theto, shall be subject to [the] Landlord's written approval, which shall not

be unreasonably conditioned or withheld and shall be deemed given if not denied in writing

within five (5) business days after [the¢fant submits them.V. Answer, Ex. A(LeaseEx. C
[Workletter Agreemeng 3). The plaintiff does not allege that he denied the working plans in
writing. Thus, because WaMu never received written notice that its construetmanhad been
deniedthe removal of the mezzanine by WaMu's contractor cannot be deemed a "negligent
or omission or willful misconduct of [the] Tenant, or its castors,"id., Ex. A (Lease, 8§ 20.1),
and no obligation arises under the indemnification portion of the |éasey event, because the
Court finds that the cost of structural repair is not one borne by WaMu under theslease a
consideration for occupatiaf the leased premisgthe plaintiff's claim for the estimated cost of
restoring the mezzanine is not cognizable under the § 1821(e)(4) of the FisdR&Use iis not
a requesto recover back rent.
V. Conclusion

As explained above, because the plaintiff doestate any claims for back rent, his
claims are prohibited by § 1821(e)(4) of the FIRREA. Accordingly, the defesdaotion for
judgment on the pleadings is hereby GRANTED.

/sl

Reggie B. Walton
United States District Judge

o The Court will issue an Oedt consistent with this Memorandum Opinion.
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