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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SAMUEL ST. JOHN,
Plaintiff,
V. Civil Action No. 10-00216 (BAH)

JANET NAPOLITANO, Secretary,
Department of Homeland Security,

Defendant.

MEMORANDUM OPINION

The defendant in this employment discrintiaa action has moved to compel discovery
of the plaintiff’'s medical recordsncluding any records of mentiagalth treatment. This motion
presents the Court with a question which fredlyearises in employment discrimination cases
but which has led to divergent outcomes in therts: Does a plaintiff automatically waive the
psychotherapist-patient privilegnerely by asserting that tefendant’s actions caused the
plaintiff to experience emotiondistress? For the reasons tfediow, the Court concludes that
the answer is no. The Court also concludesdbate relevant, non-privileged medical records
must be produced. AccordinglygtiCourt grants in part and deniagart the motion to compel.

l. BACKGROUND

Plaintiff Samuel St. John filed this emptagnt discrimination action in February 2010
against the Department of Homeland Securitye. worked for over thirty years as a federal
employee before his retirement, at a civilveee grade level 06S-14, on March 31, 2010.
Amended and Supplement Complaint (“Am. Cof)d] 2, 13. He alleges that the defendant

twice denied him promotions, in August 200&l aanuary 2009, for a director/program manager
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position at a level GS-15 withinglContainer Security InitiatifgCSI”) Division of the Office

of Field Operations, Customs and Border Provectdue to his national origin and age, and in
retaliation for protected activity, in violationtlé VIl of the Civil Rights Act, 42 U.S.C. §
2000e et seq.and the Age Discrimination in Employment Act, 29 U.S.C. § 688seq Am.
Compl. 11 1, 10, 22, 28. Among the injuries thatplaetiff claims to have suffered due to the
defendant’s alleged discriminati and retaliation arerfieparable loss and injury, including, but
not limited to, humiliation, embarrassment, emotlahstress, economic loss, and deprivation of
his right to equal employment opportunityrfichhe seeks compensatory damages for these
injuries in his prayer for reliefd. § 44, “Prayer for Relief,” { (C).

Discovery has been underway in this case r@ached an impasse over the defendant’s
demand that the plaintiff produce medical meisofor the period of January 1, 2002 to the
present. Specifically, thdefendant has requested:

e the production of documentisat “support or relate®o your calculation and
allegation of damages as alleged in the Aampand/or as set forth in Plaintiff's
Initial Disclosures.” Def.’s Request No. 9;

e “any and all documents relating to or esting the monetary or other benefits,
and other items or damage or furthdiefeyou are seeking in this lawsuit,
including but not limited to, (a) medicgsychiatric, psychological or counseling
reports of any kind . . . (b) bills, inva@s and/or other documents reflecting the
date of, nature of and/or amount paid dounseling, medical, pshiatric, and/or
psychological treatment or diagnosiagéor (c) notes, correspondence or other

documents that reflect your need fdteenpt to obtain, nature of and/or amount



paid for counseling, medical, psychiatrand/or psychologal treatment or
diagnosis.” Def.’"®Request No. 12;

e “all documents of any health care providier the period from January 1, 2002 to
the present regarding any medicalgislogical, or emotional problem or
condition experienced by you thalate to the allegations the Complaint or the
alleged injuries for which you seek compation in this lawsuit.” Def.’s Request
No. 13.

In addition to these document requests, tHerdkant posed interrogatories requiring that
plaintiff “state whether you are at the preseme, or have at any time since January 1, 2002,
sought consultation or treatment by a psychigtgsychologist or otmenental health care
professional and, if so, identify the name and aslslof any such health care provider and the
dates of consultation or treatnm€ Def.’s Interrog. No. 5see alsdef.’s Interrog. No. 6.

The plaintiff has responded to these requéstist alia, by raising various objections and
stating that “he has not consulter obtained treatment from ahgalth care provider for any
injury resulting from Defendant’s illegabnduct and has not sougittreceived medical
treatment for the conditions listén response to interrogatoryoN4 [i.e., injuries related to
emotional distress] for a two-year period befoieapplication and noselection for the CSI
Director/Program Manager to the present.” 8uppl. Resp. to Def.’s Interrog. No. 5. The
plaintiff has also refused to@ride a HIPAA release form thatould enable the defendant to
obtain records from any hifacare provider directly.

During a teleconference on February 23, 2@d tesolve this and other discovery

disputes, the Court directed tparties to submit their positions and legal authorities in writing



for the Court’s consideration in determining tthefendant’s motion to compel production of the
plaintiff's medical records for a nine-year period.

. DISCUSSION
A. Relevance

“[W]hen confronted with a discovery dematwdwhich an objection has been made, [the
Court must first] ascertain whether thera iseasonable likelihood possibility that the
information sought may be relevant to a claim or defense or likehatbttesuch evidenceli
re Rail Freight Fuel Surcharge Antitrust LitigNo. 07-489, 2009 WL 3443563, at *3 (D.D.C.

Oct. 23, 2009). Thus, the first question the Courstranswer is whether the plaintiff's medical
records are relevant to any claiorsdefenses in this actiomda, if so, whether any protective
order under Fed. R. Civ. P. 26(c) dadgo limit their production.

Pursuant to Rule 26, “[p]arties may obtaisativery regarding any matter, not privileged,
that is relevant to the claim defense.” Fed. R. Civ. P. 26(b)(1). Relevance is construed broadly
for the purposes of discoveryood Lion, Inc. v. United Food and Commercial Workers
International Union, 103 F.3d 1007, 1012 (D.C. Cir. 1997). On the other hand, the relevance
standard is “not so liberal & allow a party to roam in adow zones of relevancy and to
explore matter which does not presently apgeamane on the theory that it might conceivably
become so.”ld. (internal quotation marks and citation omitted).

Here, the plaintiff argues that his medical melscare irrelevant because he has stated that
he has not sought treatment from any hezdile provider for any injury resulting from the
defendant’s conduct and has indexhthat he will not offerray expert testimony or medical

records as evidencé&eeP!.’s Letter to the Cotidated March 2, 2011 (“Pl.’s Letter”) at 3. The

! In a Minute Order, dated February 28, 2ahg, Court granted the parties’ joint motionitder alia, file their
submissions under seal by March 2, 2011 at a length of five pages.
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defendant argues that the medical records éeeart because the records may reveal some
alternative explanation for the emotional distress the plaintiff allegedly suffered, providing the
defendant with a potential defenseeeDef.’s Letter to the Coudated March 2, 2011 (“Def.’s
Letter”) at 1.

Mindful that relevance is construed broaftly the purposes of discovery, the Court finds
that at least some of the plaiffis medical history is relevant heréther courts ihis district
have also found that a Title VII plaintifflmedical records are relevant under similar
circumstancesSeeBarnett v. PA Consulting Group, Indo. 04-1245, 2007 WL 845886, at *4
(D.D.C. Mar. 19, 2007) (“[A] defendant is entiléo explore whether causes unrelated to the
alleged wrong contributed faaintiff's claimed emotionatlistress, and a defendant may
propound discovery of any relevant medical recorddaihtiff in an effort to do so.”) (internal
guotation marks and citation omitted). There iasis for finding that medical evidence from
the entire nine-year period from 2002ahgh the present is relevant, however.

Yet even assumingrguendacthat evidence from the ergirequested time period were
potentially relevant, the Court fidbroad discretion ttailor discovery narrowly” under Rule 26,
and “[i]t is appropriate for #court, in exercising its discretion. . ., to undertake some
substantive balaneg of interests.”In re Sealed Case (Medical Record33l F.3d 1205, 1215
(D.C. Cir. 2004) (quotations omitted). Rule 26fcpvides that a court may “issue an order to
protect a party or person from annoyance, embarrassment, oppression, or undue burden or
expense.” Fed. R. Civ. P. 26(c)(1). Such ateomay forbid disclosure altogether, or, among

other measures, “limit[ ] the scope of disclosuréliscovery to certain matters.” Fed. R. Civ. P.

2 The defendant has not identified why its requests seek redatihg back to 2002 in particular. The plaintiff does
not appear even to have begun working for the CBP’s Container Security Initiative Division in Washington, D.C.
until 2004. SeeAm. Compl. T 4.



26(c)(1)(A) and (D) [A]lthough Rule 26(c) contais no specific reference to privacy or to other
rights or interests that may be implicated;tsmatters are implicit in the broad purpose and
language of the Rule.Medical Records381 F.3d at 1215 (quotation omitted). Accordingly,
the “court, in its discretion, is authorized byulR 26(c)] to fashion a set of limitations that
allows as much relevant material to bsodvered as possible, while preventing unnecessary
intrusions into the legitimate interests — inchglprivacy and other coidentiality interests —

that might be harmed by the release of the material soughtdt 1216 (quotation omitted).

In balancing the competing interests aksthere, the Court finds that disclosure of
some records in the plaintiff's medical historyiarranted, but not thehwlesale disclosure of
medical records for the nine-year period, fr2@02 through the presenlhat the defendant
seeks.See E.E.O.C. v. Nichols Gas & Oil, Ing56 F.R.D. 114, 123 (W.D.N.Y. 2009)
(defendant’s “contention that any physical ndglanight cause emotional distress . . . scarcely
gives defendants a license tommage through all aspects of the plaintiff’s life in search of a
possible source of stressdistress.”) (quotingvanko v. Elec. Sys. Assocs., JiNo. 98 Civ.
2851, 1993 WL 14458, at *2 (S.D.N.Y. Jan. 8, 1993)he defendant asserts such a lengthy
time period is necessary because latent medicalittons “can manifest themselves in different
ways over a period of time.” Def.’s Letter at the Court finds that th is a weak basis for
seeking records over such a broad time period that the plaintiff snedical records from
many years prior to the events alleged indbenplaint are highly unligly to contain much
relevant evidence. On the other hand, medaadrds are likely to contain sensitive personal
information, a fact underscored byetbxistence of statutory condidtiality provisions, like those
of the HIPAA Privacy RuleSeePl.’s Letter at 5. Accordingly, the plaintiff has demonstrated

that the burden of producing such records andhénm to the plaintiff's privacy interests from



the disclosure significantly outweighs any margmeddévance for the majority of the time period
for which the defendant seeks records. The s that the relevant time period for the
production of the plaintiff’'s medal records in response to tthefendant’s requests should only
extend from two years prior to the first datdlod alleged discriminatiotihrough the present (the
“Relevant Time Period". In addition, the defendant is resttitled to production of all of the
plaintiff's medical records, buinly records that have a logi@nnection to the plaintiff's
claims of injury. See Nichols Gas & Oil, Inc256 F.R.D. at 123. Such records include any non-
privileged mental or emotional health recon@siords involving new niical issues for which
the plaintiff first soughtreatment during the Relevaninie Period, and records involving a
medical condition that the defdant has established, throughetdiscovery, may have caused
the plaintiff emotional distress.

B. Psychother apist-Patient Privilege

The plaintiff asserts that any confidehttammunications with mental health
professionals are privileged. The defendant caantet the plaintifhas broadly waived the

psychotherapist-patient prieje by asserting a claim for damages arising from emotional

% In response to an interrogatory regarding the plaintiffisms for damages, the pléfhstates that “Plaintiff has
been, and continues to be, injured as a result of memtaémotional distress . . . caused by Defendant’s illegal
actions in an amount to be determined by a jury.” Pl.’s Resp. to Interrog. No. 4. Gmaithiff's continuing

claims for emotional distress through the present, the @ondst that the recosishould be discoverable through the
present.

* The plaintiff relies chiefly on two district court casesrguing that the medical record evidence should be
shielded from discovery entirely. Broderick v. Shadl17 F.R.D. 306 (D.D.C. 1987), the Court denied a
defendant’s motion to compel production of medical records in apparent reliance in part on “pipgdieiain
privilege.” See idat 309 (citing an earlier district court case which, in turn, analyzed a physician-patient privilege
rooted in D.C. Code § 14-307 (1981While no general physician-patient plkdge applies here because this case is
a Title VIl action in federal coursee Morris v. City of Colorado Sprinddp. 09-cv-01506, 2009 WL 4927618, at

*1 (D. Colo. Dec. 18, 2009), the D.C.r€uit has instructed that the existeréapplicable state law privileges and
other statutory confidentiality provisions are appropriate factors for the district court to weigh in determining the
scope of permissible discovery under Rule Redical Records381 F.3d at 1215-16. Accordingly, the Court has
taken those factors into account@aching its decision here. Sanders v. District of Columhi&lo. 97-2938, 2002
WL 648965 (D.D.C. Apr. 15, 2002), the other case relied upon by the plaintiff, theupbett a magistrate

judge’s ruling granting a protective order under Rule 28@ precluded discoverytmthe plaintiff's medical
records.|d. at *4-5. It is within a Court’s discretion to prade discovery of medical reats entirely, but such an
outcome is not warranted here based on the Court’s balancing of the parties’ competsgsin
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distress. According to the defemdathe plaintiff has put his mentaéalth in issue, thus waiving
any privilege. For the reasons explained beltw,Court concludes th#te plaintiff has not
waived the psychotherapist-patient privilege.

In 1996, the Supreme Court held that “coafidlal communications between a licensed
psychotherapist and [his or hgdtients in the course of diaosis or treatment are protected
from compelled disclosure under R&i@l of the Federal Rules of Evidencédffee v.
Redmond518 U.S. 1, 15 (1996)in recognizing the psychotherappatient privilege, “[t|he
Court squarely rejected the pibsn that a court should balancetheed for relevant information
in the particular case before it agaitige invasion of a patient’s privacyRoch v. Cox489 F.3d
384, 388-89 (D.C. Cir. 2007) (citintpffege 518 U.S. at 17 (“Mang the promise of
confidentiality contingent upontaal judge’s later evaluation dhe relative importance of the
patient’s interest in privacy and the evidangineed for disclosure would eviscerate the
effectiveness of the privilege.”).

“The JaffeeCourt also observed that a patientymécourse waive the protection of the
privilege, but it did not speak fimer to the subject of waiverd. at 389 (internal citation and
guotation omitted). “The Court did provide sogwedance relevant to waiver, however, when it
likened the privilege to the attornelient and spousal privilegesld.

The question of waiver of thesychotherapist-patient privilege arises frequently in civil
actions where a plaintiff alleges emotional distress. In the yearsJsifiee federal courts faced

with this situation have developed divergenpraaches for determining whether privilege has

® TheJaffeecourt held that the “psychotherapist privilege covers confidential communications made to licensed
psychiatrists and psychologists” and “should also extend to confidential communicatamorfieensed social
workers in the course of psychotherapy.” 518 U.S. at 153a8eeleft open the question of whether the privilege
extends to mental health counselors other than licgrsethiatrists, psychologistand social workers, and
indicated that future courtsowuld need to “delineate [the] full contours” of the priviled@. at 18;see alsdleszko

v. State Comp. Ins. Fupg43 F.3d 1154, 1155-58 (9th Cir. 2001) (extending privilege to unlicensed but trained
workplace counselors).



been waived. Courts applyingetlso-called “narrow” approadmave held that “patients only
waive the privilege by affirmatively placing éhsubstance of the @de or communication
directly in issue.” Koch 489 F.3d at 390see also Fitzgerald v. Cass216 F.R.D. 632, 638
(N.D. Cal. 2003). Under the “broad” approach, tetwave held that a plaintiff places his or her
medical condition at issue and waives the pstarapist-patient privilege simply by making a
claim for emotional distressSee Koch489 F.3d at 390see also Schoffstall v. Henders@23
F.3d 818, 823 (8th Cir. 2000). A third approachthe “middle ground” approach — draws a
distinction between claims fdgarden variety” emotional distss and more severe emotional
distress allegationsUnder this approach, “[w]lhere a pl&ffimerely alleges ‘garden variety’
emotional distress and neither alleges a sepavatdor the distress,ny specific psychiatric
injury or disorder, or unusuallgevere distress, that plafiithas not placed his/her mental
condition at issue to justifa waiver of the psychoghapist-patient privilege Koch 489 F.3d at
390 (quotinglackson v. Chubb Corpl93 F.R.D. 216, 225 n.8 (D.N.J. 2000)).

In Koch v. Coxthe D.C. Circuit discussed thediéferent approaots. 489 F.3d at 390.
While the facts ilKochdid not require the Coutb adopt a particular @poach, the Court’s dicta
nonetheless provided important paimtf guidance. First, th€och court implicitly critiqued the
“broad” approach to waiver. Analogizing the plsgtherapist-patient privilege to the attorney-
client privilege, as suggested by the Supreme Coudtifee the Koch court noted that “[a]
client waives that privilege when he puts theragg-client relationship imssue-for example, by
suing the attorney for malpractice or by claimimg relied upon the attorney’s advice. . . . By
analogy, a patient would waive the psychotheramsiept privilege when he sues the therapist
for malpractice, or relies uponehherapist’'s diagnoses or treatment in making or defending a

case.” Id. at 389. In other words, undére analogy to attorney-clieptivilege, merely alleging



the experience of emotional distress would not constitute waiver. Second, the Court voiced
concern about the risk of adopting averly broad standard that wouldub silentié overrule
Jaffeeand instructed that “we must supply anstard for determining whether a patient has
waived the privilege . . . that does not eviscerate the privilelge 4t 390. Since the plaintiff in
Koch was not actually asserting any claim for el distress, the Court in that case did not
ultimately reach the question of when assgrtsuch a claim may constitute waiver of the
privilege. TheKoch court held that a plaintiff who is nassserting emotional distress implicitly
waives the psychotherapist-patient privilege wtendoes the sort of thing that would waive the
attorney-client privileg, such as basing his claim upon the psychotherapist's communications
with him, or, as with the marital privilege, selectively disclosing part of a privileged
communication in order to gain an advantage in litigatiorld. at 391 (internal citation,
guotation, and alteration omitted).

In Sims v. BlIqt534 F.3d 117 (2d Cir. 2008), the Sec@&®ictuit did facethe “question of
whether a plaintiff's claim for injuries that inade only the garden-variety emotional injury that
would ordinarily result from” the defendant’s alleged misconduct constituted a waiver of
privilege. Id. at 129. The Second Circuit held that aipiff’'s assertion of claims for “garden
variety” emotional distress orutispecified damages” that may include some sort of mental
injury does not automatically waive the privilegdd. at 141-42. TheSimscourt strongly
endorsed the D.C. Circuit’s reasoning Koch id. at 133-34, and its reliance on applying
meaningful analogies between the psychothetagitient privilege and other testimonial
privileges in assessing waiver. Regarding dhgument that any claim for emotional distress
waives the privilege, the Second Circuit commedritet “[ijn reality respondents simply seek to

have the privilege breached whenever there psssibility that the psychiatric records may be
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useful in testing the plaintiff€redibility or may have some lagr probative value. To accept
these contentions would injettte balancing component th#dffeeforeclosed . . .”Id. at 141.
This Court concludes that the concernstltg Second Circuit are well founded and closely
aligned with the D.C. Circuit’s concerns that@rerly broad doctrine of implicit waiver would
effectively overrulelaffee

Courts in this district have alsapplied the approach endorsedSims under which
“garden variety” emotional distress allegatia@re not deemed to waive privilege. Barnett v.
PA Consulting Group, Inc.a discrimination case similar to this one, the Court upheld a
magistrate judge’s rulinthat the plaintiff “had not waivebder psychotherapist-patient privilege
by claiming emotional damages”ahwere less than sever8arnet{ 2007 WL 845886, at *3.
The Court ruled that there was no controlliagthority indicating “tha [the plaintiff's]
allegations of an ordinary reaction of angemniliation and anxiety at being fired” placed her
mental state at issue atiis waived privilegeld. at *4.

This Court agrees that a plaintiff's allegatiof ordinary or “garden variety” emotional
distress resulting from a defemis alleged misconduct does nedive the psychotherapist-
patient privilege. This conclusion gives effexthe D.C. Circuit's imperative that “we must
supply a standard for determining whether a patiastwaived the privilege . . . that does not
eviscerate the privilege.Koch 489 F.3d at 390. To hold otherwise would mean that privilege
would be waived routinely in any case where a plaintiff sought recompense for the ordinary pain
and suffering experienced in respens adverse employment actidhat the plaintiff claims are
illegal. Cf. Benham v. Ric&Jo. 03-cv-01127, ECF No. 115, at *3 (D.D.C. Sept. 14, 2007)

(reaching the same conclusion in the context déong mental examinations pursuant to Fed. R.
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Civ. P. 35). Such an outcome would have tawarranted chilling effect on persons who
believe that they have been sdipd to unlawful discrimination.id.

Federal courts have developselveral functionaldctors to analyze whether a plaintiff’s
claims for emotional distress are “garden vaiier more severeThe district court infurner v.
Imperial Stores161 F.R.D. 89 (S.D. Cal. 1995) identified fifiaetors that indide a plaintiff has
put his or her mental state in controversy: “@lyause of action for tentional or negligent
infliction of emotional distress; f2an allegation of a specific m&l or psychiatric injury or
disorder; (3) a claim of unusuallgevere emotional distress;) (glaintiff’'s offer of expert
testimony to support a claim of emotional distres®j/or (5) plaintiff's oncession that his or
her mental condition is ‘in controversy.Td. at 95. WhileTurnerapplied these factors to assess
whether a party’s mental conditiovas “in controversy” for the purpes of ordering the party to
submit to a mental evaluation pursuant toleR@5, the Court finds these factors equally
applicable for analyzing whether or not an #omal distress claim is ‘@den variety” in the
waiver context as wefl. Other courts in this district have applied similar factors in determining

whether a plaintiff's claim for emotionalistress goes beyond the “garden varietySee

® A few courts have suggested that distinguishing “garden variety” emotional distegsgiails from more severe
allegations may be useful in the Rule 35 context, but not in the context of determining waiver of pridegey,
McKinney v. Del. Cnty. Mem’l HospNo. 08-1054, 2009 WL 750181, at *5 (E.D. Pa. Mar. 20, 2009). This Court
disagrees and joins those courts that have found the contexts to be anaBmaackson v. Chubb Cqf@3

F.R.D. 216, 225 n.8 (D.N.J. 2000). Under Rule 35, “[t]he court . . . may order ayparse mental or physical

condition . . . is in controversy to submit to a physical or mental examination by a suitably licensed or certified
examiner.” Fed. R. Civ. P. 35(a)(1). Rule 35 also imposes other requirements, such as the requiremerdehat an o
to submit to examination be made “on motion for good cause,” Fed. R. Civ. P. 35(a)(2j(#k bondition

precedent to a Rule 35 order — that the party’s mental condition be “in controversy” — raisedlgsbergame

guestion as whether a party has sufficiently put his or her mental condition at issue to justify a finding that privilege
has been waived. At a practical level, the Court notes that while a Rule 35 order to submit to a mental examination
may generally be more burdensome to a party than an order to produce documents, the harmstprévpayty

interests occasioned by a broad finding of waiver efitbychotherapist-patient privilege may be significantly

greater, depending on the situatiddee E.E.O.C. v. Serramong37 F.R.D. 220, 224 (N.D. Cal. 2006). (“This

Court finds that if anything, delving into a plaintiff's dieal or psychiatric records is even more invasive than
conducting a medical or psychological examination, and that the standard for waiver shousdbieaatriigorous as

that inTurner.”) The Court also emphasizes the important distinction between the question of waiver, to which the
Turnerfactors are germane, and the threshold question of relevance, which the Court has indepengeetly anal
above.
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Benham,No. 03-cv-01127, ECF No. 115, at *3-5 (in Rule 35 context). In addition, the D.C.
Circuit also cited similar faots in defining “gaden variety” emotiorladistress claims. See
Koch, 489 F.3d at 390 (describing “middle ground” aggmh that does naoécognize waiver of
privilege “where a plaintiff merely alleges ‘gardeariety’ emotional disess and neither alleges

a separate tort for the distressyy specific psychiatric injury or disorder, onusually severe
distress”).

In this case, there are no factors showing tthafplaintiff has alleged more than “garden
variety” emotional distress of the kind an ordinary person might experience following an episode
of discrimination. The plaintiff has not allegeétla specific mental grsychiatric injury or
disorder resulted from the defendant’s actiocBeeAm. Compl. 11 44-45ee alsd’l.’s Resp. to
Interrog. No. 6 (“Plaintiff statethat he has not consulted or aipied treatment from any health
care provider for any injury resulting from Daflant’s . . . conduct.”)Nor has the plaintiff
asserted a separate cause of action for emotional disBee&m. Compl. {1 46-50. The
plaintiff here has indicated that he will not affexpert testimony or rely on medical records as
evidence of emotional distresSeePl.’s Letter at 3. Nor doesdtCourt find thathe plaintiff
alleged that his emotional diets is “unusually severe.” the Amended Complaint, the
plaintiff alleged injuries including “humiliadin, embarrassment, emotional distress, economic
loss, and deprivation of higyhit to equal employment opportunity.” Am. Compl. I 44. In his
Rule 26 initial disclosures, he describedihjaries as including “severe embarrassment and
humiliation, loss of self-esteem s® of career satisfaction, arekfings of worthlessness and
shame.” Pl.’s Init. Disclosures at 2. Despite pphantiff's use of the word “severe,” the Court
does not find that these statements describe enadtilistress that is “unusually severe” or goes

beyond the ordinary emotionalstliess that would be engeneléiin reaction to illegal
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discrimination. Accordingly, the plaintiff hetes alleged only “garden variety” emotional
distress and has not waived thgg®therapist-patient privilege.

In arguing that the plaintiff has implicitlyaived the privilege, the defendant relies
chiefly onKalinoski v. Evans377 F. Supp. 2d 136 (D.D.C. 2005) a@rdberson v. Bajr242
F.R.D. 130 (D.D.C. 2007). These cases are unagaibr two key reasonsFirst, they were
decided before the D.C. Circuit’s ruling Koch v. Coxwhich provided vlmable guidance on
these issues Indeed, Kalinoski appears to have applied the “broad” approach to waiver of
privilege in reliance on languadgem an Eighth Circuit opinion #t was explicitly critiqued by
the D.C. Circuit inkoch See KalinoskB77 F. Supp. 2d at 138 (citirf®choffstall v. Henderson,
223 F.3d 818, 822 (8th Cir. 2000Koch 489 F.3d at 389 (“We need not decide whether making
a claim for emotional distress nesarily waives the privilege . . . in order to observe that an
affirmative answer does not follow from tl&choffstallcourt’'s analogy to the attorney-client
privilege.”). Second, in angvent, the plaintiffs inKalinoski and Robersonappear to have
alleged more than “garden variety” emotional distressKdlinoski the plaintiff alleged “that
defendant’s actions caused her severe emotiostieds and led her to seek the services of a
mental health professional.377 F. Supp. 2d at 138. Robersonthe plaintiff did not “contest
that her mental condition [was] in controwersShe unquestionably claim[ed] that she [was]
suffering from two identifiable forms of mentaln#éss or disorder and thtaiose conditions were
caused by Defendant.” 242 F.R.D. at 137. Riebersorplaintiff also intended to rely on expert
testimony regarding her mental conditiond.

Accordingly, the plaintiff here has not waiy the psychotherapistent privilege and
may assert the privilegghere appropriate.

C. Privilege Log

Given the Court’s conclusion that the pli#inmay invoke the pgchotherapist-patient
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privilege, the defendant contends that therpithimust still produce arivilege log specifying
any otherwise responsive documents over whiehplaintiff is asserting the psychotherapist-
patient privilege. Rule 26(b)(&\) states that “[when a party withholds information otherwise
discoverable by claiming that the information is peiged . . ., the party must (i) expressly make
the claim [and] (ii) describe the nature oé thocuments, communicatiorns, tangible things not
produced or disclosed . . . in a manner thathout revealing information itself privileged or
protected, will enable othgarties to assess the claim.” F&d.Civ. P. 26(b)(5)(A). While the
Court could require the plaintiff to produce a doent-by-document privilege log in appropriate
circumstances, such a log is unnecessary tisfis&Rule 26(b)(5)(A) fo documents subject to
psychotherapist-patientipilege in this case.See In re Imperial Corp. of Americha74 F.R.D.
475, 477-79 (S.D. Cal. 1997) (ordering categriprivilege log instead of document-by-
document log). The Court finds that the plaimify assert the psychotherapist-patient privilege
in satisfaction of Rule 26(b)(5) by producing a categorical privilegehere. That privilege log
should specify the following information with resy to each mentalelalth professional whose
communications with the plaintiffave resulted in documentsattare withheld for privilege:

1. The name, address, and relevant qualificet of the mental health professional,
2. The approximate time period of the privileged communications;
3. The general nature of the communicatiéag., “marriage counseling records”);

As discussed above, the Relevant Timedeefor which the plaintiff should provide
responsive medical records, including mentalthaacords, is from two years prior to the
alleged discrimination through the present.

D. Sealed Submissions

As mentioned above, in a Minute OrdeniedthFebruary 28, 2011,délCourt granted the

parties’ joint motion tointer alia, file their submissions undseal by March 2, 2011 at a length
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of five pages. While the Court has discretiorseal filings where appropriate, “the general
presumption [is] that court documeiat® to be available to the publicli re Pepco
Employment Litig. No. 86-0603, 1992 WL 115611, at *5-7 (D.D.C. May, 8 1998¢ also
Johnson v. Greater Se. Cmty. Hosp. Co9pl F.2d 1268, 1277 (D.C. Cir. 1991) (noting the
“strong presumption in favor of public accesgudicial proceedings” ahthe factors to be
weighed in deciding to seal documentin light of the limited amunt of sensitive material
contained in the parties’ leteerthe Court now directs therfias to redact any sensitive
information from the letters and refile copiesloé letters with the @urt for filing on the public
record. The parties shall meetd confer to agree upon thecassary redactions, if any, and
shall jointly refile copies ofheir letters within ten days of this opinion and the accompanying
order.

V. CONCLUSION

For the reasons stated above, @ourt grants in part andmes in part the motion to
compel. The plaintiff mugirovide medical record documetits the period from two years
prior to the alleged discrimination through thegent that are responsive to the defendant’s
requests and that have a logicahnection to the plaintiff's clais of injury. Records with a
connection to the plaintiff's injies include non-privileged mentat emotional health records,
records involving new medicadsues for which the plaintiffrt sought treatment during the
Relevant Time Period, and records involvanghedical condition that the defendant has
established, through other discoyemay have caused the plaihemotional distress. The
plaintiff has not waived the pslyotherapist-patient pilege and may assert the privilege where
applicable in the manner described by the Cokimally, the parties musefile redacted copies

of their sealed letters within tenydafor public filing on the record.

16



DATE: March 31, 2011

s/ Q%w / F/ (7[/}///// 7

BERYL A. HOWELL
United States District Judge
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