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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SAMUEL ST. JOHN

Plaintiff,
Civil Action No. 10-216(BAH)
V.
Judge Beryl A. Howell
JANET NAPOLITANG,

Secretary of Homeland Security

Defendant.

MEMORANDUM OPINION

Theplaintiff, Samuel St. John, filed this employment discrimination action when his
superiordecided againgiromoting himfrom Acting Director to Permanent Director after
observing hinfor oneyearfunctioning in the Acting roleThe plaintiff dlegesthe defendant’s
decision not to promote him was discriminatory and retaliatory uFiterVII of the Civil
Rights Act of 1964, 42 U.S.C. § 200@# seq.and the Age Discrimination in Emplment Act,
29 U.S.C. § 633&t seq Second Am. Compl. (“SAC™I1 1, 7 ECF No. 38. The defendant
counters that the plaintiff was not promoted performance reason®ef.’s Mem. Supp. Mot.
Summ. J. (“Def.’s Mem. Supp.gt 18 ECF No. 44. Pending before the Court is the defendant’s
Motion for Summary Judgment, ECF No. 44. For the reasons set forth below, the dé&fendant
motion will be granted.
l. BACKGROUND

A. Factual History

1. The Plaintiff’'s Employment History
The plaintiff is a Hispanic man of Mexican ratal origin born in 1953. SAC | 11; Pl.’s

Mem. Opp’n Def.’s Mot. Summ J. (“Pl.’s Opp’n”) at 2, ECF No. 52. He worked in what is now
1
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the Department of Homeland Security from 1982 until his retirement in 20a65AC Y 14
16, 32.

In 1982 theplaintiff became an immigration inspector for th@nigration and
Naturalization Service where he “processed applicants for admission” aexviégmted them in
Spanish.” Dep. of Samue$t. John(“Pl.’s Dep.”), Pl.’s Opp’'n Ex. 16 at 12:5-16, ECF No. 52-3.
After five years the plaintiff moved his employment to the U.S. Customs Service in El Paso,
Texas, where he served in a variety of positions for three yS8aesid15:2-16:22. In 199%he
plaintiff was transferred t€ustoms Headquarters as a Fines, Penalties and Forfeiture Specialist,
a position in which he served for another five yedt's Aff. Statemenof Material Facts
(“Pl’'s SMF”) aty 3 ECF No. 52. In 199@he plaintiff moved to the Office of Commercial
Operations, where he served adiald operations specialist working amernational trade
agreementsPl.’s Dep. at 25:3-21, ECF No. 52-3

While working asa field operations specialigietween 1997 and 200hge plaintiff
applied for several G4 positions but was not promoteld. at 27:16—22. The plaintiff filed
“some EEO complaints,”dginning in1997,approximately a year and a half after he began
working as a field operations speciali§eed. at 24:22—25:2 gtatingtheplaintiff started
specialistpositionin “early 1996"); Pl.’s Opp’n Ex. 48 (“Individual Complaint of Employment
Discrimination” received on June 3, 19@%tP77, ECF No. 52-4réflecting plaintiff’'s complaint
of discriminationfor national origin discrimination and retaliation for “past and present union
activities). The plaintiff subsequently filed additionBEO complaints o May 4, 1998,

October 29, 1998, and December 2, 1988ePI.’s Opp’n Ex. 48enerally. A common theme

in these complaints concerned the fairness of the panels that did not selemt priomfotion to

! The Office of Commercial Operations later became the Office of Field OperdtioeDep. at 25:68, ECF No.
52-3.



the GS14 leveldue to allegedetaliation by the employee “who determines the makef the
rating pannel [sic].ld. at 280 id. at 282 (plaintiff stated herfiade thgBest Qualified List
(“BQL™)] list on several occagms but haveot been selectéll id. at 284 (plaintiff “continue[d]
to make the BQL list” but “[t]he Office of Field Operations also continues to matéethe
composition of the rating panel in order to get panelist that will score [the plaiomwf@rd
score their candidates high.”

In April 1999, the plaintiff was promoted to a GS-14 level customs inspector in the
CBP's Office of Internal Affair€. He remained in that position until he joined the Container
Security Initiative(*CSI”) in 2004. SeePl.’s SMF { 8. CSl is one of nine programs in the Cargo
and Conveyance Security (“CCSlivision, which is part of th€EBP’s Office of Field
Operations. Supplemental Declaration of Todd Owen (“Owen Supp. DEfE2, ECF No.

44-5. Other CCS prognas relevant to this case incluttee Custom&rade Partnership Against
Terrorism (“GTPAT"”) and Secure Freight Initiative (“SFI”), the directors of whieparted to
the Executive Director of CCS, Todd Owen (“Owenlq. at 1 2.

The CSl is designed tadrget and screen higisk containers of cargo before they depart
from foreign ports in order to stop threats to the security of the supply chainSRF§ 6;see
alsoDef.’s Statement of Material Facts Not in Dispute (“Def.’s SMF”) 1CF®o. 44.“CSl is
a partnership with foreign governments that permit CBP and DHS personnel . . . to begtresent

58 foreign ports. Owen Supp. Decl. § 7. TPAT is a larger program that works primarily with

2 According to the plaintiff's counsel, the plaintiff was “unable to getquted to the G4 level until he filed
these EEO complaints, which were settled in his favor in 2001.” Pl.’s M. In the portions of the plaintiff's
deposition cited in the plaintiff's Statement of Material Facts, the plainttdtae was promoted after he filed the
complaints and that a ssate complaint, not provided to the Court, regarding an incident in 1994yerasaly
settled in the plaintiff's favor in 2002SeePl.’s Dep. at 27:1422; 166: 721, ECF No. 5. Although it appears
the plaintiff's promotion occurred after he hakdi the four EEO complaints, there is nothing in the record to
indicate his promotion was part of any remedial action for his prior &&@plaints or was otherwise the result of
these complaints. Furthermore, it does not appear the plaintiff wasvearded the relief he sought in those
complaints, namely, “back pay and interest” to 1996 and immediate promotienOfp’'n Ex. 48 at 280, 282, 284.

3



the “private sector trade community” to inspect “all aspects of the compaa{ipply chain.”

Id. at 1 5. Where OPAT addresses all parts of supply chain security, CSl focuses on “one node
of the supply chain — targeting high risk cargo and the screening of that cargo hsftwaded

on U.S. bound vesss.” Id. at 1 5, 7.

The plaintiffwas chosen to join CSI kAllen Ging then the “Senior Executive Service
level Executive Director of CSIPl.’s SMF ] 8pecauseinter alia, the plaintiffwas viewed as
“very competent, very conscientious.” Dep. of Allen Gina, (“Gina Dep.”), PPIS'®EX. 17,

ECF No. 523 at B:15. Within a year of his joining CSI, he was promoted to Branch Chief of
Strategic Planning and Development “for the same reasons . . . why we hiredciat.81:17—
82:3. As branch chief, the plaintiff supervised between ten and fifteen peédpdt.93:1-3.
During his CSI tenure, the plaintiff consistently received perfect perfaenatings from his
supervisors.SeePl.’s SMF | 14; Pl.’s Opp’n, Exs. 9, 20, 21, ECF Nos. 52-3; 52-4.

2. The Plaintiff’'s Appointment To And Performanc@s Acting Director

In December 2007, the plaintiff was appointed Acting Director of CSI “after thatqros
was temporarily vacated by Marsha Wiggins.” DefMF § 13. According to Wigginghe
plaintiff was appointed Acting Director because he “knew the program . . . [and] had acted [a
Director temporarily] before.” Dep. of Marsha Wiggins (“Wiggins Dep.”), Beffot. Dismiss
Ex. 6at 90:16-17, ECF No. 44-7. Notably, Wiggins opined that anyeaftfee branch chiefs
(of which the plaintiff was one) “would have been expected to be able to step int@[¢ieput
one branch chief waan Immigrationsand Customs Enforceme{itCE”) Agent on temporary
detail to CBP, Def.’s SMF { 15, and anothead “a much broader responsibility” than the
plaintiff. Wiggins Dep. at 90:8-16, ECF No. 44-7. Wiggins therefore considered the ptaintif

“be the logical recommendation” for Acting Directdd. at 90:17-18. The plaintiff's second



level supervisorDwen as Executive Director of CC&pproved Wiggins’ recommendation.
Pl.’s SMF | 18, Dep. of Todd Owen (“*Owen Dep.”), Pl.’'s Opp’n Ex. 4 at 53:10-11, ECF No. 52-
3. According tdOwen Wiggins “indicated [the plaintiff] was the strongest of the branch chiefs
within CSI. Id. at 53:19.

The plaintiff served as the Acting Director of CSI for approximatelyyaag. PI's SMF
11 18-19. During that time, the plaintiff's supervisor noted at least eight sepacaigmts
when the plaintiff was notified of a defency in his performanceSeeDef.’s Reply Pl.’'s Opp’'n
to Def.’s Mot. Summ. J. (“Def’'s Reply’gt 2-4, ECF No. 55. Nne of these deficiencies
however, rose to the level of requiritiatthe plaintiff be removed from his Acting position.
Owen Dep. al16:9-10, ECF No. 52-3. Owen tdlte plaintiffhe was generally satisfied with
the plaintiff’'s management of the CSI progradch,at 144:2-5, and approved a cash bonus award
of $2,000 to reflect the plaintiff's “competent” management of CSI while the fairats
Acting Director. SeeOwen SuppDed. 1 24 This bonus amount awarded to the plaintiff was
only half the bonus given to seaépther employees who Owen supervised and were in
equivalent positions to the plaintiffd.

The defendant’s concerns with the plainsifirfacedalmost immediately afteéhe
plaintiff began his temporary assignmaatActing Director In an email dated February 2,
2008, less than two months after the plaintiff was named acting dirRatbgrd DiNucci
(“DiNucci”), the Director of theSFI (another CCS progrargmailed the plaintiff'shendirect
supervisor, Owen, complaining thtae plaintiff “direded that his Team Lead in Egypt, CBPO
[redacted], not participate in the SFI meetings in Alexandria. | will be kiddsay that this is at
best not conducive to managing either program properly . . . | apologize for taisihgyou on

a weekend, bJthe plaintiff] has the clear idea that any crosifization of resources or



cooperation is somehow not good mgement.” Declaration of Frislanda Goldfeder
(“Goldfeder Decl.”) Ex. J at 8ECF No. 44-3. Owen had to step in and direct the plaintiff “to
assist SFI.” Owen Supp. Decl. T 2Bpparently the problem was ongoing; the subject line of
the email exchange between Owen and DiNucci was “SFI CSI Again.” Goldfeder DeclaEx. J
87.
Two weeks later, on February 17, 20@8yenemailed the plaintifthat Owen should
have been notified in a timely manner abatiospitalized CSI officeinstead of learning about
the situation almost a week later through other chanr@tddfeder Delc Ex. Nat 10L, ECF No.
44-3. A similar situation arose in ApriR008, when Owen told the plaintiff, in reference to a
CSI employee being sent home early from an overseas temporary duty asgigomto
misconduct, that Owen “should be hearing about it from [the plaintiff], not from thedirof
Field Operations] . . . [Owen] should not be in the dark on such matters.” Goldfeder D&zl. Ex
at 103, ECF No. 44-3. Although the plaintiff respondethts criticism by asserting “[i]t will
not happen again,” Owen reprimanded the plaintiff via email again in Dece200&rfor failing
to notify Owenin a timely mannewhen a CSI officer was involved in a shooting incide®ee
Goldfeder Decl. Ex. P at 107, ECF No. 44-3 ("Why was | not called by you? This is not)good.”
In addition to communication and notificatioroptemsregarding issues within the
plaintiff's chain of commandDwenwas concernedboutthe plaintiffs interactionswith his
peers. In an email exchange, DiNucci responded to the plaintiff's objection &b bise
employees assisting SFI by notingétfexecutive director’'s] message was clear that cooperation
is seamless in CCS and that there is no program wall ofadat Goldfeder Decl. Ex. ht

85, ECF No. 44-3 Over the course of the exchange, DiNucci eventually referred the plaintiff to



Owen, who had approved the plaintiff's employee’s designatiothe face of the plaintiff's
continuing objectionsld. at 84-85.

The plaintiff was also criticized for failing to cooperate with a requestsistas
Congressional delegation visiBeeOwen Dep.at 110:14-114:13, ECF No. 44-6. The plaintiff
informedanemployee that “[u]jnder no circumstances should your team in Rotterdam begmakin
any transportation arrangements for the upcoming Congressional Staftidelega Please
advise your tearthat unless they get a call from you or [the plaintiff] directly, they are MOT
arrange airport transportation.” Goldfeder Decl Ex. L, ECF No. 44-3, at 92 (emphasis
original). Owen pointed out to the plaintiff that this “was a bigger issue of supptre overall
agenda of CBP and a parochial viethé plaintiff had. Owen Dep. at 113:3-5, ECF No. 44-6.
Specifically, Owen was concerned that the plaintiff had missed “an opportoihitttier
advance the work of CSA by establishing a good relationship with” the cormgralsstaffers.

Id. at 112:15-17. Similarly, on another occasion, the plaintiff was advised against raising
objections to the use of CSI personnel to assist in a visit to Argentina by the CBR<Samer.
SeeGoldfeder Decl. Ex. kKat 88-89, ECF No. 44-3.

The plaintiff's supervisor had to intervene in a dispute between the plaintiff and the
Assistant Commissioner of the CBP, Allen Gina, because the plaintiff dittirsecede to
Gina’srequest to station an employee at a new intelligence operations center instead of
headquartersSeeGoldfeder Decl. Ex. Mat 95-99, ECF No. 44-3; Gina Dep. at 222:19-223:2,
ECF No. 44-7.0wen also chaired a meeting to addréssues” raised bgnother of the
plaintiff's peers, Frank Jaramillayho served ashe Director of another component of CCS,

aboutthe plaintiff's management &S|, including disagreements about staffing, integration,



working collectively, using resources efficiently and “not working in stovepipBef.’s Reply
Ex. 1at 60:16-63:16, ECF No. 55-2.

Finally, the plaintiff's supervisor had to remind the plaintiff he was not entitléakt®
over the Director’s office space when he was only temporarily assignedgositen, which
was a “protocol deficiency Owen Depat 11417-115:6, ECF No. 44-6.

3. The CSI Director Position

The plaintiff's complaint stems from his unsuccessful attempt to become the botcto
CSI, which is a GS-15 level positiokeeSAC § 6. Vacancy notices were posted for the
position twice, once in June, 2008 and again in October, 2008, that described the duties and
responsibilities of the positiond. {1 19, 26. Specifically, the announcement informed
applicants thathe Director of CSI was expected tater alia, “manage organizational changes
as wdl as changes to the content of the program;” “identify and resolve uniqus iskeee no
policy exists and take innovative actions to address new needs and/or issues;hands'se
representative of and advocate for the program in dealings with high-rankmagl®fh other
Federal agencies, tdpvel managers in the agency, and various governing board and
committees.” Goldfeder Decl. ExA at6, ECF No. 44-3.

The announcement also spoke directly to the extensive interpersonal skills required for
the position.Id. It informed applicants thahe CSI Directomwould be requirednter alia, to
“make decisions on work problems presented by subordinate supetvierescise significant
authority in dealing with officials of other units/organizations and in advisingageanent
officials of higher rank on operational issues;” and “evaluate subordinate sopeeans serve
as the reviewing official on evaluations of non-supervisory employees magdbrdinate

supervisors.”ld.



Several defense witnesses indicated tivarte is a substantive difference between the
work the plaintiff was performing as a branch chief, a GS-14 position, and the wodteskpé
the CSI Director, a G35 position. The plaintiff's former direct supervisor, Marsha Wiggins,
for example, statethat“[t]lhere’s a big difference between a [§B4 and a [GS-]15” and noted
she didn’t know if the plaintiff had the requisite leadership skills for the highergusiee
Wiggins Dep. at 90:20-91.&CF No 44-7. Owen, the plaintiff's direct supervisor whba
plaintiff became Acting Director, noted it was his “contention at the|fBSevel, it's not about
technical knowledge, but it's about leadership.” Owen Dep. 171:12-13, ECF No. 52-3. Jayson
Ahren, a former CBP Acting Commissioner, summed up the difference between G&i13S-a
15s as a “cut” between leadership positions and lower level positions:

You had some great program officers @ndgram managers that had no

business becoming GS-15s. Just because they had performed well as a 14 or as a

13 doesn’'t mean they’re going to perform well as a 15 and that you want to really

be able to find someone who'’s got that leadership potential able to go to that

next level of the organization because to me that's where the cut is made going

forward. Talked about the number of 15s but the number of 14s is several times

more than the number of 15s. When you get into managing and directing, tha

GS-15 really becomes the leadership position which | believe is the cut.

Dep. of Jayson Ahern (“Ahern Dep.”), Def.’s Reply Ex. 6 at 67:4-16, ECF No. 55-2.

4, The June 2008 CSI Director Opening

In June, 2008&he CBP posted the first vacancy notice for the permanent CSI Director
position. SeePl.’s Opp’n Ex. 26 at 104-10, ECF No. 524t this time, the plaintifhad been
serving for approximately six months as Acting Director. The plaiaiffiied for the position
andreceived a perfect score trecomputer generateatcupational assessment questionnaire

portion of his application. Pl.’s Opp’n Ex. 28129 ECF No. 52-4. The plaintiff's nanveas

listed amongseventeen candidates on the Merit Promotiertifcate of Eligibles (also known



as the Best Qualified List or BQL), from which “[a]ny candidate on theédmild be selected
for the position.SeePl.’s Ex. 27-St 3-5, ECF No. 53-1FILED UNDER SEAL

Owen was the “recommending official for the selection of a CSI directorDapaity
Assistant Commissioner Winkowski (“Winkowski”) was the selecting @ficOwen Dep. at
126:1-5, ECF No. 52-3. Owen’s “recommendation would go to the deputy assistant
commissioner and then on to the commissioner for approlclat 135:11-13. Owen noted that
“the assistant commissioner relied on the recommendations put forth by his tfior s
presumably redrring to himself.ld. at 140:14-19. Owen declinéa make a selection from the
list of eligiblenamegresented to him from the June vacancy list “without seeking input or
approval from anyone, as was [hisgpgative.” Owen Supp. Ded].12. The platiff stated
that “the top three candidates. were all racial minoriti€s> Pl.'s SMF ] 23; Pl.'s Ex. 28t 2
ECF No. 5312, FILED UNDER SEAL.Of the seventeen candidat@st chosentwelve were
non-minority candidatesSeePl.’s Ex. 29.

The plaintiff expressed his disappointment to Owen when he learned in August that he
was not selected for the permanent CSI Director position. Pl.’s SMF | 24; Qepeat D
143:14-16, ECF No. 52-3. He asked Owen why he was not selected for the position and Owen
responded that he was “happy with your work, you’re doing an excellenHbts.Dep.at
114:4-7, ECF No. 52:30wen recalls telling the plaintiff he was “managing the program
effectively.” Owen Depat 144:1-5, ECF No. 52-3The plaintiff also recalls Owen telling him

that the selection decision was “out of my hands” and that “Winkowski wants, you know,

3 Although the plaintiff implies that the list of eligible candidates providedviei©was ranked in someenit order

the list did not reflect any of the candidates’ scores on the occupational asgepsestonnaire SeeOwen Dep.,
ECF No. 523, at 174:79 (“For that announcement, [the plaintiff] was Number 1 on the listrelias [sic] no
scores associated with that announcement.”). No evidence is in the recdrbiabdhe list of eligible candidates
was sorted and whether the first candidate to appear on the list was & bigiting candidate on the occupational
assessment questionnaire.
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somebody that . . . hasn’'t been with the CSI program since the incef@bis.Dep.at 114:8—
11, ECF No. 52-3. Owerecalls telling the plaintiffabout the benefits of having a fresh
perspective on programs, about the benefits of moving throughout your career, notgsfmndin
much time in one program . . . . As part of that discussion, | remember indicatingeth&be f
assistant commissioneowld be looking at those types of different oppotiesiwhen he makes
selections."Owen Depat 177:18-178:3, ECF No. 523.

After this August, 2008, conversation with Owen, the plaintiff called an EEO counselor
and said “I put in for this CSI director position and | got a notification from the Mpuoles
hiring center that no selection was made and | want to file a compl&hts'Dep.116:17-24,
ECF No. 44-6.He apparetly did not do so because he was told by the EEO counselor that he
could not file a complaint “because no selection was malde 4t 116:24-25.

In or around August, 200&e plaintiff firstadvised Owerthat he had filed
discrimination complaints in ¢hpast.SeePl.’s Dep.at 119:8-25, ECF No. 44-&pecifically,
the plaintiff was concerned about Winkowski’'s involvemarthe selection process for CSI
Directorbecause “Winkowski was working with Mr. Winwoodformer CBP employee
against whonthe gaintiff had raised a complaint in 199Bl.’s Dep.at 212:8—-9, ECF No. 44-6.
The plaintiff “brought it to the attention of Mr. Owen, [he] said, does it have anyihidg with
the EEO complaint that I filed against Chuck Winwood, and | didn’t — | deniember getting
a response from — from Mr. Owen other than that Mr. Winkowski did not want anybody that had
been working for CSI since the inceptiorid. at 212:1+17. The plaintiff does not “believe
[he] went into the specific [sic] as to . whatthe complaint was about.ld. at 213:6—7. Owen
confirms that the plaintiff “voluntegd] information” abouthe plaintiff's “prior EEO activity”

but he desnot recall that the plaintiffprovided any specifics about his prior EEO activity other

* The parties’ specific accounts of this conversation differ slightly butearerglly consistent in message.
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than stating that he felt he was being held back from future promotions becaus&fAss
Commissioner] Ahern was displeased over a prior EEO matter.” Owen Supp. Decl. § 18.
5. The Plaintiff Applies For And IsAppointed ToA Position In El Paso

In May, 2008, approximately one month before the first vacancy notice was posted for
the CSI director position, a vacancy was announced for a GS-14 Border Security postion i
Paso, Texas. Goldfeder Ex.&.127, ECF No. 44-3. This position entailed “unifygin
antiterrorism enforcement efforts within an assigned geographi@adeamong the ports under
the purview of the Field Operations Office assigned. Specifically, [thegrokolder] will
coordinate enforcement efforts with Headquarters, other Figdata@ions Offices, and
appropriate personnel within the U.S. Immigration and Customs Enforcement(i@Bjher
federal and norederal agencies and measure the productivity of these effédtsat 128. The
plaintiff was born and raised in El Paso,rmma home there, and has family thdpé!s Dep.at
8:15-17; 109:2—-24, ECF No. 44-6. On June 6, 2008, before the vacancy announcement for the
CSI Director position hassued the plaintiff sent an email to a coworker asking her to “put in a
good word for [him]” with Ana Hinojosa (“Hinojosa”), the person responsible for making a
selection recommendation for that position. Goldfeder Decl. Ex. T at 135-36, ECF NoA#4-3.
the time, the plaintiff states he knew the CSI Director position would be openingSsmit.’s
Dep.at 107:7-9, ECF No. 44-6.

The plaintiff's coworker gave Hinojosa “input . . . significantly raving abthé |
plaintiff] and his qualifications in [the eorker’s] work with him.” Dep. of Ana Hinojosa
(“Hinojosa Dep.”) Def.’s ReplyEx. 3at 106:10-12, ECF No. 55-2. Hinojosa “was very
interested in kind of getting a look to see what kind of candidate he was at” the 2008 CSI

Targeting Conference, for which the plaintiff was a-tuast.” I1d. at 99:18-22; 106:12-14. At
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the conferencedslinojosa “was not very impressed by [the plaintiff's] presentations. [She]
thought [the plaintiff] was maybe a little too familiausing too familiar of a conversation tone
with the audience. [She] felt that the audience was comprised of internagipresentatives
from different countries, and | thought that maybe a more formal style woutdole®n more
appropriate for headquarters representativés.at 47:13-21. Initially, these observations
stopped Hinojosa from recommending the plaintiff for the El Paso positioat 47:22-48:4.
She eventually changed her mind, howevdr.at 48:5-7.

The plaintiff was selected for the El Paso position “on or about October 1, 2008.” Def.’s
SMF § 78;see alsdsoldfeder Decl. Ex. Vat 142, ECF No. 44-3 (showing October 1, 2008 date
for selecting official’s signature on document indicating selection of gfxinThe plaintiff sent
an email accepting the conditional job offer on October 20, 2008. Goldfeder Decl. Ex. W at 145,
ECF No. 44-3. The plaintiff was told his effective date for the new position would be Jdnuary
2009. Seed. at 144.

While in El Paso, Hinojosaoted the plaintiff did “a fantastic job” as a 48 border
security coordinatorSeeHinojosa Depat 104:9, ECF No. 55-2. She noted that the plaintiff
“does not have any problems forming an opinion, and | think that he defends his opinion well, on
a couple of occasions maybe a little bit longer than | would have expected hifartd dis
opinion.” Id. at 104:3—-7. Hinojosa also noted that, though she had never worked at CBP
headquarters, her “assessment would be that there are a lot of differenttfettoeed to be
taken into consideration when you're working at the headquarters level, notsihef iedich
would be the political implications of making policy decisions, and that requires aediffievel

of finesseness.” Id. at 104:21-105:5. Based on Hinojosa’s observations, the plaintiff “did a
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great job for me in the context of the job that he was doing. I’'m not sure how well he would do
in the context of politics and what is required of the headquarters lddekt 105:13-17.
6. The October 2008 CSI Director Opening

On October 13, 2008, after the plaintiff had been notified about his seltutithe El
Paso position, a new GS-15 Program Manager vacancy was annoGeesthldfeder Decl. Ex.
D at 24-30, ECF No. 44-3; Def.’s SMF { 27. Owen sent an email to the plaintiff and six of his
peers mentioning the announcement and noting “[flrom this announcement [he] hopeld] to fil
the CSI and Trade Operations Division directors.” Goldfeder Decl. Eat. , ECF No. 44-3.
He also asked the plaintiff and his peers to “ensure maximum distribution amangligible
staff.” Id.

Once the vacancy was post#keplaintiff went to see OwenPl.’s Dep.at 77:5, ECF
No. 52-3. The plaintiff informed Owen that he intended to apply for the CSI position again and,
according to the plaintifidwen told him “don’t bother, you're going to El Pasadd: at 77:7-8.
The paintiff states he told Owen “I don’t want to go to El Padd.”at 89. Owen recalls
“asking [the plaintiff], | thought you had accepted the El Paso position. And [theffjlaint
affirmed he did accept the . . . as | recall, said yes, he accepteldRrasdposition, but [the
plaintiff] still felt strongly about applying for the next CSI position.\vén Dep. at 145:14-19,
ECF No. 52-3.The plaintiff states Owen again told the plaintiff that “the decision was out of his
hands and blamed his supervigassistant Commisan [sic]) Winkowski).” Pl.’'s SMF { 43.
Owen does not recall this portion of the conversation. Owen Dep. 145:21-22; 146:1-7, ECF No.
52-3.

The plaintiff applied for the position, as did Daniel Staj¢8tajcar”), the person whom

Owen eventually recommendealbe the new CSlI director. Pl.’s SMF  &ajcar is a “non
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Hispanic white male, with no prior EEO or protected activity who is 8 years yotirege[the
plaintiff.” Pl.'s SMF { 26.Stajcar and the plaintiff received the same score on the occupational
guestionnaire used to generate the list of eligithledidates for the permanent CSI Director
position based on the October 2008 vacancy notification, 99 out of 100 possible points.
Goldfeder Decl. Ex. Bt 16, ECF No. 44-3.Unlike the certificate of eligibleandidategor the
June 2008 vacancy, the list Owen received for the October vacancy did contain score
information for each candidat&eeGoldfeder Decl. Ex. Fat 35-37, ECF No. 448. Stajcar was
at the top of this list and the plaintiff was listed fourth, with the second and third indsvidua
listed also receiving a score of 98ee id.Of the list of thirteen eligible candidates for this
position, three were members of ethnic minoriti8eePl.’s Ex. 29 at 2, ECF No. 53-12 FILED
UNDER SEAL The information provided to Owen did not include any reference to the
candidates’ ethnicity, age, or prior EEO activi§eeGoldfeder Decl. Ex. F., at 35-37.
7. Qualifications of the Selected Candidate

Stajcar was appointedif@ctor of CSl in January 200%eeGoldfeder Decl. Ex. Xat
147, ECF No. 44-3At the time Stajcar was appointed, he served in d&G®vel positioras
the Director of th&Vashington D.C. Field Office (located in Herngl®firginia) of C-TPAT.
SeePl.’s Ex. 35at 2 ECF No. 53-16. FILED UNDER SEAL. As noted, C-TPAT is another
CCS progranthatcovers‘an endto-end supply chain security.” Owen Dep. at 189:20-E0F
No. 44-6. Owen had been the Director of BAT before he was placed in charge of all the CCS
programs, Owen Supp. Decl. § 6, and described the difference betwideATCand CSI as
follows: C-TPAT “deals with the entire [supply chain security] process, where C&l wdh
one limited node within that process. C-TPAT experience makes you more knowledgedhabl

international cargo arena than a CSlI position dokk.at 189:21-190:3.
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Prior to being placed in charge of the WashingtohR&T office, Stajcar had seed asa
Supervisory Supply Chain Security Specialist, another GS-14 position, in Miamda=ld?l.’s
Ex. 35 at 3, ECF No. 536 FILED UNDER SEAL He had been promoted to that position after
spending over three years as aGSSupply Chain Specialist the Miami CBP office.ld. at 4.
Overall, Stajcar had been with CBP for over twelve years prior to his appoirdas\€8lI
director. See idat 4-5. Prior to joining CBP, Stajcar had worked with the Department of Justice
in Guantanamo Bay, Cuba amadiator between Cuban migrants and the United States military.
Deposition of Daniel StajcgfStajcar Dep.”) Pl.’s Opp’n Ex. 30 at 17:15-21, ECF No. 52-4.
Both the plaintiff and Stajcar have bachelor's degré&esePl.’s Ex. 35at 5SFILED UNDER
SEAL; Pl.’'s Dep.at 8:4-9, ECF No. 44-6.

While in Miami, Stajcapofficially supervisedsixteen employeeshough he often acted
as the responsible supervisor for the full complement of the oft&s between thirtywo and
thirty-three people SeeStajcar Depat 77:3-11, ECF No. 44-7. At other times during his tenure
in Miami, Stajcar directly supervised” “about 12 150 new employees . . . | was responsible
for their training program and | was their supervisor for . . . an 18-month probatioamprbdgr
Stajcar Depat 35:14-19, ECF No. 52-4. In Herndon, Stajcar was directly responsible for
approximately “two dozen” people. Owen Dep. at 217:21, ECF No.HBED UNDER
SEAL.

8. The Plaintiff's Instant Complaint

The plaintiffcontacted an EEO counselor regarding his failure to be promoted to
permanenCSI Directortwo days after he learned he was not selected. SAC  10; Answer, 1 10
ECF No. 39. The plaintiff filed a formal EEO complaint on April 6, 2009 and requested a form

hearing before and EEOC Administrative Judge on October 15, Z¥#nswer, 1 10 The
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defendant does not disput&t the plaintiff'srequest for a hearing was pending for over 180
days prior to filing suitand he has, consequentxhausted his administrative remedes
required by Title VII and the ADEASee42 U.S.C. 8§ 2000e-16(c); 29 C.F.R. § 1614.407(b).

B. Procedural History

Theplaintiff filed the instant suit in February, 203@nd subsequently amended his
complaint twice, making the operative compldid Second Amended Complaint, filed on
August 1, 2011.SeeSAC, ECF No. 38. After thirteen months of discovehg tlefendain
moved for smmaryjudgment. That motion, ECF No. 44, is now pending before the Court and
for the reasons set forth below will be granted.

Il. LEGAL STANDARD

A. Summary Judgment

Granting a motiofior summary judgmens appropriate if the movant carries the burden
of showing ‘that there is no genuine dispute as to any material fact and the movant is entitled
judgment as a matter of lailbased upon the pleadings, depositions, and affidavits, and other
factual materials in the recor&eD. R.Civ. P.56(a), (c);Ali v. Tolbert 636 F.3d 622, 628 (D.C.
Cir. 2011);Tao v. Freeh27 F.3d 635, 638 (D.Cir. 1994). The Court is only required to
consider the materials explicitly cited by the parties, but may, on its owndaconsider “other
mateials in the record.” Ed. R.Civ. P. 56(c)(3).

When, at thsummary judgmergtage the parties present a genuine dispute about the
facts,the Court must draw all justifiablimferences in favor of the nonmoving party and accept
the nonmoving party’s evidence as trigeeRicci v. DeStefand57 U.S. 557, 586 (200 cott
v. Harris, 550 U.S. 372, 380 (2007Anderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986).

For a factual dispute to be “genuine,” the nonmoving party mudilisstanore than “[tjhe mere

® The case was reassigned to the presiding Judge on January 20S2ébcket Entry of January 20, 2011.
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existence of a scintilla of evidence” in support of its posittorgerson477 U.S. at 252must

do more than simply show that therestane metaphysical doubt as to the material faSisotf
550 U.S. at 38(and cannot relpn “mere allegations” or conclusory statemeség Veitch v.
England 471 F.3d 124, 134 (D.C. Cir. 200&reene v. Dalton164 F.3d 671, 675 (D.C. Cir.
1999);Harding v. Gray 9 F.3d 150, 154 (D.C. Cir. 1993¢cordFeDp. R. Civ. P.56(e).

Notably, “[s]elfserving testimony does not create genuine issues of material fact, especially
where that very testimony suggests that corroborating evidence sleadddily available.”
Fields v. Office of Johnspb20 F. Supp. 2d 101, 105 (D.D.C. 2007).

Rather, the nonmoving party must present specific facts “such that a reasjpmgbl
could return a verdict for the nonmoving partyGrosdidier v. Broad. Bd. of Governors,
Chairman 709 F.3d 19, 23 (D.C. Cir. 2013) (quotiAgderson477 U.S. at 248ee alsoFED.
R.Civ.P.56(c)(1). If the evidence “is merely colorable, or is not significantly pradat
summary judgment may be grantedihderson477 U.S. at 24%0 (citations omitted)see also
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). Moreover, “[w]hen opposing parties tell two
different stories, one of which is blatantly contradicted by the record, so thesisunable jury
could believe it, a court should not adopt that version of the facts for purposes of ruling on a
motion for stmmary judgment.”Scott 550 U.S. at 380.

“[A] complete failure of proof concerning an essential element of the nonmowitygspa
case necessarily renders all other facts immateriagibtex 477 U.S. at 323. In that situation,
summary judgment is properly granted against a party who, “after adéguater discovery
and upon motion, . . . fails to make a showing sufficient to establish the existence ohamt ele
essential to that party’s case, and on which that party will bear the burden of griadf’ atd.

at 322.
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B. National Origin/RaceDiscrimination

“Title VII of the Civil Rights Act, as amended, provides that all ‘personnab@e
affecting employees or applicants for employment’ in Executive agerstiak be made free
from any discriminabn based on race.Jackson v. Gonzale496 F.3d 703, 706 (D.C.
Cir.2007) (quoting 42 U.S.C. 8 2000&€a)). “Under Title VII ... the two essential elements of
a discrimination claim are that (i) the plaintiff suffered an adverse employntent ép
because of the plaintiff's race, color, religion, sex, [or] national origiBaldch v. Kempthorne,
550 F.3d 1191, 1196 (D.C. Cir.2008)n adverse employment action generally entails a
“tangible employment action evidenced by firing, failing to promote, a consideriaaige in
benefits, or reassignment with significantly different responsibiliti®teivart v. Ashcrof§52
F.3d 422, 426 (D.CCir. 2003). “Where, as here, the record contains no direct evidence that the
adverse employment action of which the plaintiff complains was caused by dhibit
discrimination, we turn to the burdeiifting framework oMcDonnell Douglas Corp. v. Green,
411 U.S. 792, 802-05 (1973), to analyze the claidackson496 F.3d at 706 (quotingolcomb
v. Powell,433 F.3d 889, 895 (D.Cir. 2006)). “Although intermediate evidentiary burdens shift
back and forth under this framework, the ultimate burden of persuading the triet thiafathe
defendant intemnally discriminated against the plaintiff remains at all times with the plaintiff.”
Id. (internal quotation marks and alteration omitted)here an employer has asserted legitimate,
non-discriminatory reasons for the actions being challenged,

the distrct court need not-and should net-decide whether the plaintiff actually

made out a prima facie case unieDonnell DouglasRather, in considering an

employer's motion for summary judgment ... the district court must resolve one

central question: Has thenployee produced sufficient evidence for a reasonable

jury to find that the employer's asserted non-discriminatory reason was not the

actual reason and that the employer intentionally discriminated against the
employee on the basis of race, color, religion, sex, or national origin?
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Brady v. Office of Sergeant at Arni20 F.3d 490, 494 (D.CCir. 2008));see also Hamilton v.
Geithner,666 F.3d 1344, 1351-52 (D.Cir. 2012).

C. Retaliation

The legal framework for demonstrating retaliation under Title VIl is siiiiat not
identical,to the framework for establishivgrongful discrimination. A prima faciecase of
retaliation requires a plaintiff to show that “(1) he engaged in protected go®)ithe was
subjected to an adverse employment action; and (3) there was a causal link detvpeetetted
activity and the adverse actionHamilton, 666 F.3cat 1357 (quotingNoodruff v. Peters482
F.3d 521, 529 (D.C. Cir. 2007peealsoMcGrath v. Clinton666 F.3d 1377, 1380 (D.C. Cir.
2012) (“To prove unlawfutetaliation a plaintiff must show: (1) that he opposed a practice made
unlawful by Title VII; (2) that the employer took a materially adverse actgamat him; and (3)
that the employer took the action ‘becaube employe®pposed the practicg; Wiley v.
Glassman511 F.3d 151, 155 (D.C. Cir. 200Bnith v. District of Columbjad30 F.3d 450, 455
(D.C. Cir. 2005)Morgan v. Fed. Home Loan Mortg. Cor328 F.3d 647, 650-51 (D.C. Cir.
2003);Singletary v. District of Columbjaé851 F.3d 519, 524 (D.C. Cir. 2008)cKenna v.
Weinberger729 F.2d 783 (D.C. Cir. 1984With respect to the first element, protected activity
encompasses utilizing informal grievance procedures, such as complainiagagement or
human resources abt the discriminatory conducs well as the filing of both informal and
formal EEO complaintsRichardson v. Gutieaz 477 F. Supp. 2d 22, 27 (D.D.C. 2007) (“Itis
well settled that Title VII protects informal, as well as formal, complaints of

discrimination.”);Bell v. Gonzales398 F. Supp. 2d 78, 94 (D.D.C. 20@8hitiation of EEO
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counseling to explore whether amployee has a basis for alleging discrimination constitutes
protected activity, even in the absence of an unequivocal allegation of discomiiat

The second element of an adverse employment action is necessary to sustaimfa claim
retaliation, just as it is for discrimination claimkn the retaliation contexhowever,an
employment action that is “materially adverse” is defined as one thaaisful to the point that
[it] could well dissuade a reasonable worker from making or supporting a afarge
discrimination.” Burlington N. & Santa Fe Ry. Cwe. White 548 U.S. 53, 57 (2006{inger v.
District of Columbia 527 F.3d 1340, 1346 (D.C. Cir. 2008}hus, retaliation “encompass|es] a
broader sweep of actions” than wrongful discrimination, including “extend[ing] beyond
workplacerelated or employmentlated retaliatory acts and harm@&tidgeforth v. JewelINo.
12-5015, 2013 U.S. App. LEXIS 13467, *5 n.* (D.C. Cir. July 2, 2013) (internal quotation
marks and citations omitted).

TheMcDonnell Douglasburdenshifting frameworkapplies to retaliation claims such
that“[w]here, as here, the employer has proffered a legitimateretairatory reason for a
challenged employment action, the central question is whether the emploglaeqat sufficient
evidence for a reasonaljley to find that the employes’asserted neretaliatory reason was not
the actual reason and that the employer intentionally retaliated against thgesmpleiolation
of Title VI.” McGrath, 666 F.3d at 138@nternalquotation marksgitation,and brackets
omitted);see alsqlones v. Bernank&57 F.3d 670, 678 (D.C. Cir. 2009) (observing that “these

principles apply equally to retaliation claims”).
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1. DISCUSSION

The plaintiff is claiming national origin discrimination under Title VII, age
discrimination under the ADEA, and retaliation for engaging in protectedtagivSeeSAC 11
46-59. The Court addresses each claanatim, below

A. The Plaintiff’'s Title VII National Origin Discrimination Claim

Based on the record evidendee plaintiff has set forthgrima faciecase(1) he is a
member of a racial minority (HispanicgePl.’s Ex. 14, ECF No. 53-8 (DHS personnel records
identifying the plaintiff as Hispaic) FILED UNDER SEAL®; (2) he applied for and was
qualified for a position for which CBP was seeking applicants: namely, the G=tai
position,see, e.g.Pl.’'s Ex. 27, ECF No. 531 (list of eligible candidates for the CSI Director
vacancy showing thplaintiff applied for and was certified qualified for the positiBl)ED
UNDER SEAL,and he was not selected for the positgaeg id.(showing “not selected” notation
next to plaintiff's name)

The burden now shifts to the defendant to “articulate legitimate, nondiscrinyinator
reasons for the challenged employment decisidka v. Wash. Hospital Centet56 F.3d 1284,
1288 (D.C. Cir. 1998) (en banc). Here, the defendant has done so, citing Owen’s perception that
the plaintiff “failed to demonstrate the leadership skills and ability to resporithtaying
circumstances that Mr. Owen believed was needed for the position.” Def.’s Mpm.& 18.

Thus, the inquiry for the Court “distills to one question: ‘Has the employee produced
sufficient evidence for a reasonable jury to find that the employer'segs®neiscriminatory

reason was not the actual reason and that the employer intentionally disedhaigainst the

® The parties spilled a significant amountiok in addressing whether Owen knew the plaintiff was Hispanic at the
time he made the decision not to promote him. The Court finds it unaecéssesolve this dispute because, even
assuming that the defendant did know the plaintiff's national ottigare is no evidence that the rationale for not
promoting the plaintiff was pretextuaBeelll.A.1-7, infra.
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employee on the basis @ce . . . ?””Evans v. Sebeliug16 F.3d 617, 620 (D.C. Cir. 2013)
(quotingBrady v. Ofc. of the Sgt. At Arms, U.S. House of,B&P. F.3d 490, 494 (D.C. Cir.
2007)). This question of whether the plaintiff has met his burden is to be considered in light of
“all the evidence in its full context.Aka 156 F.3d at 1290. Specifically, the Court may
consider {1) the plaintiff'sprima faciecase; (2) any evidence the plaintiff presents to attack the
employer’s proffered explanation for its actions; and (3) any further esadgfrdiscrimination

that may be available to the plaintiff . . . or any contrary evidence that magitsbbesto the
employer.” Hamilton v. Geithner666 F.3d 1344, 1351 (D.C. Cir. 2012) (quotiigs, 156 F.3d

at 1291). The plaiiff presseseven arguments to discredit the defendant’s explanation: (1) “an
absence of contemporaneous documentation supporting Defendant’s explanation; (2)
inconsistencies and falsehoods in Defendant’s explanations for its conduct; (3)ifth# gja
superior qualifications; (4) Defendant’s reliance on subjective crit&id)d€fendant’s deviation
from accepted selection practices and preselection of an unqualified candi)atari’ §bsence

of contemporaneous documentation of purported concerns about [the plaintiff's] pederman
issues’ Pl.’s Opp’n at 11, and (7) “Owen’s failure to ever permanently promote a minordy.”

at 33. None of these arguments, considered alone or all together, is sufficientttsudafaary
judgment.

Before examimgthe plaintiff'sargumend, it is important to view the actions of the
defendant, as the Circuit requires, in its entiré@ge Akal56 F.3d at 1290. This is not a set of
circumstances, such ashtamilton where the plaintiff was never given a chance to demonstrate
his abilities. Indeed, irlamilton one of the factors pointing toward discriminatory intent was
the fact that the plaintiff wasot given a “detail (for 12 months) into the position” but that the

detail, which was perceived to be advantageous, was given to the less qualified caBdieate
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Hamilton, 666 F.3d at 1348. Moreoveeie, the same supervisor accused of discriminatory
motives Owen,was the supervisor who appointed the plaintiff té\beng Directorin the
position the plaintiff now claims was denied to him on the basis of wrongful discriamn&ee
Owen Depat 53:1-21, ECF No. 52-3.

The plaintiff has profferedvidence from beforthecritical periodwhen he served as
Acting Director Seee.g, Pl.'s Opp’n Exs. 9, ECF No. 52-3 (plaintiff's 2007 performance
review); 12, ECF No. 52-3 (plaintiff's awards and other certificates through®entire CBP
career);13, ECF No. 52 (plaintiff's cash performance awards from his employment with CBP
prior to his 2008). While these indicators can be relevant to the question whether an employee
is meeting legithate expectations, they cannot ‘demonstrate the adequacy of performance at the
crucial time wherthe employment action is taken.Dear v. Shinsekb78 F.3d 605, 610 (7th
Cir. 2009) (quotind-ortier v. Ameritech Mobile Comm’ns, Ind.61 F.3d 1106, 1112 (7th Cir.
1998)). Such “evidence showing tlila¢] had received favorable job reviews . . . dufearlier]
years of [his] employment is not probative[lofs] performance during the crucial .time
period leading up tahe adverse employment actioRox v. Giaccia424 F. Supp. 2d 1, 8
(D.D.C. 2006)internal citations omitted).

In Fox, a discriminatory termination case brought under Title VII, much of the pl&sntiff
argument was based on the favorable review$ateeceived during the first four years of her
employment.See id.Yet, in the year leading up to the plaintiff's termioat the court credited
the documented evidence of the plaintiff’'s most recent performance, which théfjgaint
supervisors found lackingSee idat 8-9. In the instant case, the plaintiff's supervisors were
given the opportunity to observe the pldfnh an acting capacity for the very job to which he

was applying. Another court in this Circuit has found such first-hand observation to be
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particularly valuable to a decisionmak&ee Gold v. GensleB40 F. Supp. 2d 58, 67 (D.D.C.
2012) (creditinglecisionmaker’s testimony that plaintiff had less management skill than other
candidate based on firsthand observation of plaintiffs management Skaiijarly, inJones v.
Rivers acase the plaintiffelies uponthe court gave greateightto the fad thattheplaintiff in

that caséhad served admirably in the [acting position] for twenty three months.” 722 F. Supp.
771, 778 (D.D.C. 1989). The instant case is significantly different.

Finally, this Courtis mindful of the Circuit’s admonition thatcburts must defer to the
employer’s decision as to which qualities required by the job (substantive veasagerial) it
weighs more heavily.’Barnette v. Chertof453 F.3d 513, 517 (D.C. Cir. 2006) (citiStewart
v. Ashcroft 352 F.3d 422, 429 (D.C. Cir. 2003)j.is through this lens that the plaintiff's seven
arguments must be viewed.

1. Absence of Documentation Supporting the Defendant’s Explanation

The plaintiff's firstargumenthallengeshe defendant’s assertitimat the plaintiff
“lacked ‘leadership skills’ and flexibilitasinconsistent with [the defendant’s] behavior
contemporaneous to its failure to promote him.” Pl.’s Opp’n at 11. The fundamentalndiéfere
between the evaluations the plaintiff cites td #me critical period is that, previously, the
plaintiff was in charge of a small piece of the CSI program at thé43d8vel,seeWiggins Dep.
at 89:16-18, ECF No. 44{7CSI| needed some type of leadership and [the plaintiff] had a small
branch”),while during the period in which he was not promoted he was acting in charge of the
entireprogramat the GS15 level.

Owen made his GSL5 selections . . . based on leadership.” Owen Dep. at 1,7/80A
No. 52-3. After Owen appointed the plaintiff to the acting CSI Director posii@008, he

noted myriad deficiencies in the plaintiff's performan&ee idat 73:14-22. Nevertheless, in
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an acting role, Owen notes the plaintiff “had technical knowledge of the prdgraaintained a
high level of overseas inspections, [and] operated within budggetat 72:20; 73:7-8This is
consistent with the plaintiff's former supervisor, Wiggins’, assessmdmnsakills. SeewWiggins
Dep.at 91:6-8, ECF No. 44-7 (“As far as leadership, | don’t know if | would heade that
recommendation at the time thgiuthim in as acting or recommended him as acting.”). There
is no dispute that the plaintiff was technically capable of managing the @apr. See idat
91:4-5 (“As far as having the technical expertisertanage the CSI program, hthe plaintiff]
had it.”). There is, however, “a big difference between a 14 and add.5at 91:3-4.

The mere fact that the plaintiff was not removed from his Acting Director posstioot
an indication that he was qualified for the permanent Director position. Owerthmadtine
plaintiff “managed the program competenthyit that “is not the same thing as demonstrating
the leadership ability to permanently run the program.” Owen Supp. Decl. 1 24. ixi¢he t
Owen wa making his decision abowhom to recommend for the permanent Director position,
“the future presented numerous challenges, including meeting Congressantates regarding
expansion of CBP programs but with shrinking budgets and expandingutitzsgion of assets
within CBP to accomplish those mandates. The leadership skills of building relgionsthin
organizations, thinking lonterm strategy for CBP, and cresslizing CBP’s resources to get
the mission accomplished was critical to theigpms.” I1d.  19. It was in these exact areas that
Owenbelievedthe plaintiffto bedeficient. Sege.g, Owen Depat 73:20-22, ECF No. 52"
felt there was a failure to recognize changing environments and to adduider t
environments”).

Furthermore, the fact that the plaintiff was given a cash award while an Acting Directo

is, if anything, indicative of Owen’s critical evaluation of the plaintiff'sfpgnance While
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Owen gavehe plaintiff a $2,000 award, he “approved awards of $4,00thé&bDirectors of SFl,
NTC-C, C-TPAT, and Cargo Control.” Owen Decl. § 24. The fact that the plaintiff was
awarded only half the bonus givenhis peers corroboratése view Owerarticulated about
deficiencies irthe plaintiff's performance after observing him for nearly a year.

Similarly, the fact that Owen recommended the plaintiff for al@$osition as the El
Paso Border Security Coordinator is,rext the plaintiff arguesconsistent wittOwen’s
concerns about the plaintiff operating as a GS-15 at headquarters. Notablyntifépla
supervisor in El Paso recalls Owen statimgtthe plaintiff “was a very competent manager and
that for the border security position that | was looking to fill, that [the plintbuld be an
excellent cadidate.” Hinojosa Dep., ECF No. 52-4, at 46:4-8. Owen’s evaluation of the
plaintiff's skills to Hinojosa was “specific|] . . . with regards to what kvi@oking for in the
border security coordinator positionld. at 49:12—14 .Despite the plaintiff'sassertion, Owen’s
recommendation for a non-headquarters, GS-14 position is not inconsistent with Qated's s
reasons for not promoting the plaintiff to a GS-15 headquarters posfa&iragainst the record
evidence as a wholdeé Court finds unpersuasive the plaintiff's argument that the defendant
exhibited contemporaneous behavior inconsistent with its complaints about thefjslaintif
leadership abilities

2. Inconsistent Explanations

The plaintiff's next argument is that the reason he was given for his non-promason
different than the reason the defendant asserts S@sPl.’s Opp’n at 14. This argument boils
down to two conversations between Owen and the plaintiff, one in August of 2008 and one in
October of 2008, where the plaintiff asserts that Owen told him Winkowski was respdasibl

making the ultimate decisiorSeePl.’s Opp’'n at 14 (“Owen responded that [the plaintiff] was
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doing an excellent job and he was happy with his work but claimed the decision was ‘osif of [hi
hands’ because Assistant Commissioner Winkowski wanted someone who had not been with the
CSI program since its inception.”) (alteration in the original). Owen’s ata@uies slightly,

but on summary judgment the Court grants the plaintiff all reasonable infer&eesamilton,

666 F.3d at 1351.

First, asuming the plaintiff's version of this conversation is correct, Owen’'sy&ateas
literally true:Owen was the recommendiofficial and Winkowski was the selection official.
SeeOwen Depat 126:1-5, ECF No. 52-3. Thus, the ultimate decision was up to Winkowski,
not Owen.Id. Seconda statemenby Owen thathe was “happy with [the plaintiff's] work” is
different froma statement that he believéte plaintiff was qualified to take on the position
permanently.SeeOwen Decl. § 24 (“Managing the program competently from a technical
standpoint, however, is not the same thing as demonstrating leadership abilitydogetynrun
the program.”). Finally, the mere fact that Owen was tactful in not statingybtbatthe
plaintiff did not have sufficient leadership skills for a GS-15 position is not, in ancetf its
evidence of pretexs the casedted bythe plaintiffmake plain

For example, the plaintiff relies up&eleta v. Gray645 F.3d 408, 413-14 (D.Cir.
2011) Therethe D.C. Circuit found an employsrinitial instruction to an employee to “make
up a reason” for “why [the plaintiff] needed to find a new position” did not match with the
employer’s position during litigation that the plaintiff waswérated in order to allow the
employer to maintain federal fundingd. In that case, the Court found it probative that the
employer’s actions did navenmatch with its purported rationale advanced at litigatiSae id.
at 414 (“If the District’s tre purpose for ‘realigning’ DC CINGS was to ensure the program’s

continued funding, it seems strange that the Department eliminated the program so soon
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thereafter.”). In the instant case, the defendant told the plaintiff a candidateag not been

with the CSI program since its inception would be preferred and, indeed, the defendaed selec
candidate, Stajcafrom outside the programith experience in other area¥hus, there is no
factual disconnect between the reason offered the plaintiff, teerr¢lae defendant offers now,
and the actions the defendant took at the time, as there Wateita

The plaintiffalso relies orColbert v. Tapella649 F.3d 756 (D.C. Cir. 2011), but this
reliance is similarly misplacedn that case, the Court saw considerable probative value in the
fact that the defendaatexplanatiorfor the adverse employment decision was directly and
admittedly contradicted during litigatiorSee id(noting the employer “said he did not select
[the plaintiff], in part, becauséne ‘wandered.” When later asked whether he actually believe [the
plaintiff] wandered, [the employer] said ‘not really.””). That is not theagion in the instant
case. Here, Owen maintains he did tell the defendant that experience from otrengngs
useful, Owen Dep. at 177:18-22, ECF No.% 2 position he still maintainand that he acted
upon in hiring a candidate from outside CSI.

Thus, the plaintiff has not shown that Owen’s explanation, even assuming the
conversation occurred exactly as the plaintiff remembers it, was actuadiyofaisat the reason
given was not taken into consideration by Owen in making the ultimate decision. Even if the
plaintiff had done so, “[a] plaintiff cannot always avoid summary judgment by shdinen
employer’s explanation to be false . . .Cblbert 649 F.3d at 759 (quotingka 156 F.3d at
1292). “An employer would be entitled to judgment asaéten of law if the record conclusively
revealed some other, nondiscriminatory reason for the employer’s decisiotheopi&intiff
created only a weak issue of fact as to whether the employer’s reason wasandtthere was

abundant and uncontroverted independent evidence that no discrimination had ocddrred.”
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(quotingReeves v. Sanderson Plumbing Prods., BR0 U.S. 133, 148 (2000)). Here, the
plaintiff hasnoteven created an “issue of fact,” let alone a “weak” asdp whether the
employe’s explanation was false. Therefore, the plaintiff's second argummmsuiicient to
support denial of summary judgment.

3. Comparative Credentials

The plaintiff's third argument compares the plaintiff's credentials to thbdeo
candidate eventuallselectedand asserts “[a] reasonable juror could easily conclude that [the
plaintiff] was more qualified and, in combination with other evidence of pretext, find
Defendant’s purported reasons for non-selection ‘unworthy of credence.” Pp’'s @ 16.

The plaintiffs assertions are unpersuasive.

In Hamilton the court noted that thereassentially a direatelationship between the gap
in qualifications between two candidates and its probity of pretes¢. Hamilton666 F.3d at
1352 Generally, “employers do not usually” select “algaalified candidate . . . unless some
other strong consideration, such as discrimination, enters the pictdrelf’the gap in
gualifications is significantly great it can “standing alone . ppsut inference of
discrimination.” Id. Thus, the wider the gap in qualifications between the plaintiff and the
selected candidate, the greater the likelihood of pretext in the employglématxon. The facts
in Hamilton are instructive on this point.

TheHamilton Court highlightedhat the plaintiffin that caséad “far more formal
training and education,” “significantly greater technical expertise,” tandder experience
developing and managing complex safety programs,” a requirement for thteigshe.ld. at
1352. In Hamilton the plaintiffappliedfor a safety manager position with the IB&d scored

the same on his KSA guestionnaire, which is “a preliminary assessment desigpentify
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candidates worthy of further consideration,” as $kelected candidatéd. at 1355. The plaintiff
had a bachelor’'s degree in industrial hygiene, was certified by the Andmard of Industrical
Hygiene, and had a “master’s level Senior Executive Leadership Training priogrédma
federal governmerdector.” Id. at 1353. In comparison, tkelecteccandidate had no college
degree and one foryour OSHA class to her creditd. The plaintiff had broad and varied
experience that left “him wefositioned to perform the extremely complex and sigaift
functions in the development of [safety] decisions and policikk.(alteration in original and
citation omitted).

Even this wide disparity in education and experience, whickli#meilton Court found
was unmitigated bthe identical KSA scorestill left a “relatively close question” and required
additional evidence to prove an inference of discriminatldnat 1352.In the instant case, the
plaintiff’'s qualificatiors compared t&tajcar’s qualifications do not present nearly so stark a
comparison, making it clear that “a reasonable juror who might disagree with theyempl
decision, but would find the question close, would not . . . infer discrimination on the basis of a
comparison of qualifications aloneld. (quotingAka 156 F.3d at 1294).

The plaintiff also relies ohathram v. Snon336 F.3d 1085 (D.C. Cir. 2003), but that
case makes clear how wide the gulf must be between the experiences of the candidate selected
and the candidate passed over to infer discriminatiohatimram the candidate hired “had no
experience” in the area for which he was hired at all, and was, at the time he washired,
unemployed former editor and writer of a trade publication. In contrasttiRlaad significant
experience in drug interdiction wWoand had served as Deputy Spokesman for the United States
State Department’s Bureau of African Affairéd’ at 1091. The Court ibathramfound that the

reassignment of the plaintiff's duties to the other candidate “may g®eaian inference of
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discrimination.” 1d. Lathram like Hamilton, stands for the proposition that vast differences
between candidates are necessary to infer discrimination based on corappralifications.

Here, both the plaintiff and Stajdaad the same level of education, a bachelor’s degree.
SeePl.’s Ex. 35 at 5 FILED UNDER SEAIPI.’s Dep.at 8:4-9, ECF No. 44-6. Thivo were at
the same GS level 1though Stajcar’s permanent position as Director of the Washington, DC C-
TPAT field office had “much more [responsibility] than . . . a branch chief at CSI,” the plaintiff's
last permanent position. Stajcar Dep., at 87:8—10, ECF Né. tajcar had experience
supervising over 100 employesgg id.at 35:14-19, and experience briefing “foreign
government officials, U.S. embassy officials, ambassadors, DCMs, consudlgeasefar as what
C-TPAT” was doing.ld. at 44:10-17. Stajcar was quickly promoted through the ranks,
achieving the same level as the plaintiff in less tit8eePl.’s Opp’n at 22 (noting Stajcar,
reached the G&4 levelwith twelveyears of experience while it took the plaintiff twenty years).
In short, the relative qualifications between the plaintiff and the seleatélilete are, at least,
comparablé.

The plaintif's other arguments on this score similarly miss the mark. For instance, the
plaintiff argues that “Owen himself admitted that previous experiencernogagm is a relevant
factor in determining whether a candidate is qualified for a position,” BbfsrCat 18, and
stressed that “the plaintiff . . . hadtensivexperience in the CSI prograrfi.Yetthe plaintiff
concedeshat Owen alstold the plaintiff that experience from outside CSI was somefioing

which the assistant director was looking. Pl.’s Opp’n atAd employer is entitled to look at

" Arguably, Stajcar’'s management and breadth of experience could be dsweate significant than the

plaintiff's.

%t is important to recognize that while the plaintiff did join CSI in 2004, tiegmam was a post 9/11 creation that
was not even fully operational when the plaintiff join€&@keAhern Dep. at 91:292:14, ECF No. 44 (describing
genesis of CSI prograas beginning in 2003 and “kind of a maintenance” after three or four y&dray, while it

is true that, when he was promoted to Acting Director, the plairdfrhore than three years of experience in CSl,
since the program only began recently, fais to say that few people had an opportunity for “extensive” expegien
with the program
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the extent of experience in a particular position as well as for the breadth aéergpeposition
may call for

The plaintiffalso cites repeatedtize plaintiff's perfectevaluations before becoming
Acting Directort® As noted, however, these evaluations are not nearly as probative of the
plaintiff's skills for theCSI Directorposition as those observed while he was Adbirgctor.
The plaintiff recognize the importance of higerformancen the Acting Director position,
stating“[p]erhaps the most obvious evidence of [the plaintiff's] qualifications is theHat [the
plaintiff] had been successfully acting in the GS-15 CSI Director position's ®pp’n at 17.
Unfortunately, the plaintif§ performance as Acting Director was not as “successful” as he
perceived it to be.

The plaintiff's relianceon Jones v. Rivers/22 F. Supp. 771 (D.D.C. 1989y the
proposition that the plaintiff's work as Acting Director should be dispositive obleiimg the
better candidatis misplaced sinc@onescuts the other wa¥f In Jones the court focused on the
fact that “for twenty three months, plaintiff performed her job with distinctidd.’at 776. The
Jonescourt went on to list the plaintiff's gtantial achievements and program enhancements
she institutedvhile in the Acting rolewhich served to improve her agency and garner letters of
commendation for her workd. Here,by contrast, the plaintiff's direct supervisor notes that the

plaintiff did no more than “maintain[] a high level of overseas inspections, operated within

° The record does not indicate that Owen created a formal performance appraigapfaintiff during his time as
Acting Director.

19 The plaintiff also reliesn Caudle v. District of Columbjs804 F. Supp. 2d 32 (D.D.C. 2011), which was reversed
and remanded on appeal, for the proposition that Stajcar’s less than perfi@ehance reviews prior to his

selection for the CSI Director position shows pretéSee id.at 4849. InCaudle the employees were fired for
performance reasons by the same supervisors who gave them excellevg based on their performanioethe

job at issue.See CaudleB04 F. Supp. 2d at 48. Here, the excellent performance reviews théfpkirived were
prior to his service as Acting DirectoBeePl.’s Opp’n at 20. Indeed, one of the plaintiffsdaudlehad been

named his unit's Officer of the Yeahortly before he was fired and the purported performance deficiencied rai

by the defendant were not credibléee Caudle804 F. Supp. 2d at 48, 48 n.16. That is not the case here. Finally,
plaintiff raises concerns about Stajcar’s performance in the Directorguoafter he was appointed. Pl.’s Opp’n at
24. This perfomance is irrelevant because it had not yet occurred at the time of his seleclilke theassessment

of thedefendant’s performance in the Acting Director position.
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budget,” Owen Dep. at 73:7-8, ECF No. 44-6, and the only “commendation” the plaintiff
received while in the Acting Director position was the cash award that wabkalhtiyat given
to his peers?

The plaintiff finally tries to emphasizéhe differences betweenTPAT and CSin order
to show that the selected candidate’s experience was deficient when compagequldmntiff’s,
seePl.’s Opp’n at 19-20, buhis effort isunavailing. C-TPAT and CSI were both “the
cornerstone of Customs and Border Protection when you look at the cargo, the artarnati
cargo side.” Winkowski Dep. at 42:7-9, ECF No. 44B6th initiatives dealt with “securing the
supply chain of internatnal cargo,” with CTPAT being a very large, international public-
private partnership dealing with supply chains from erdnd and CSI being a smaller, more
focused initiative designed to “push[] the borders out . . . to do cargo exams so cargo that
preented a risk to [the United States] could be inspected” overtahas. 42:1243:1. The two
programs did, as the plaintiff points out “have entirely distinct functions,” Pl.'s Opi'8-&0,
but the programs both dealt with international cargo andg@pgin security, were under the
sameCCSdivision of CBP, and were “inextricably linked as part of a risk reduction of a later
enforcement strategy.” Ahern Dep. at 92:16-17, ECF No. 44-6. In fact, one of the reasons
Stajcar was selectedas because CBRas “melding. . . CSl and CFPAT,” and beginning the
process of integrating the two programs. Winkowski Dep. at 43:21-44:2, ECF No. 44-6.

The instant case does not present the leveViolence presem Hamiltonthat one
candidate was markedly moredlified than the other. Nor is it a situatj@s inAka wherethe
candidate selected had “two months of jane volunteer work” while the candidate passed

over had nineteen years of professional experieA&e, 156 F.3d at 1296Rather, Stajcar and

" The plaintiff consistently points to the number of cash awards and cafatimrs heeceived over the course of
his career but cannot point to a single commendation or award he receiledaetimng Director aside from the
aforementioned cash award.
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the plaintiff were each experienced, veteran CBP employees working at th&Salavel with
the same level of educatiamthe same umbrella organization at CBP in two programs that were
“inextricably linked.” “[P]ointing to differences in qualificatierthat merely indicate a ‘close
call’ does not get [the plaintiff] beyond summary judgmer@téwart 352 F.3d at 430.

As thecourt noted imAka, “[a]n employer may of course select a candidate who on paper
is less qualified for other reasons, suchudgextive reactions that emerge in the interview.”
Aka 156 F.3d at 1294 n.10. Here, the defendant makes clear that, even iV&eagaguably
less qualified on paper, Owen made his decision based on his observations of the defendant
while in the Acing role where the plaintiff had “difficulty in resolving conflict across
organizational lines,” failed to “recognize changing environments and to adaposer
environments” and had “a blagadwhite view towards much of the program, a rather parbchia
view as opposed to a higher level strategic CBP vig@oimpareOwen Depat 73:14-74:4,
ECF No. 44-6with Goldfeder DeclEx. A at 6, ECF No. 44-3, (describing the demands of the
CSI Director position).

The Court finds that a reasonable juror mayblke to disagree with the decision made by
the employer, but would certainly “find the question [of comparative qualificatcbosg” and
would “assume that the employer is more capable of assessing the sigeifitamall
differences in the qualificains of the candidates, or that the employer simply made a judgment
call.” Barnette 453 F.3d at 518. Therefore, the Court does not find that the plaintiff was
“significantly more qualified” than Stajcar such that Stajchi'sg is indicative of

discriminatory pretext.
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4, Reliance On Subjective Criteria

The plaintiff is correct that “subjective considerations” are traditionallyetewith
skepticism when used to support an adverse employment decggene.gAka,156 F3d at
1298. Yet, the purportedly subjectigensiderations at issue here are dissimilar to those
cautioned against in this Circuit’s precedent.

For instance, itHamilton, the subjective consideration at issue was the fact that the
successful candidate “tperformed” the plaintiff in an interview for the positiollamilton 666
F.3d at 1355 Neverthelessthe “communication skills” the employer cited as one of the primary
reasons for theelectiondecision were not emphasized in the job description dredré&cord
contain[ed] only vague descriptions of [the plaintiff's] interview perforneanéd. at 1356.In
the instant case, the job description includes extensive requirements for isteopgrsonal
skills and strategic thinkingeeGoldfeder DeclEx. A at 5, ECF No. 44-3, and the plaintiff's
deficiencies in this area were documented over the entire period the plaivgtl aActing
Director. SeeDef.’s Reply at 3

In Aka, the subjective consideration at issue was whether the plaintiff shovieteatf
“enthusiasm” in his interviewAka, 156 F.3d at 1298. Notably, the CourAkawas careful to
explain that “employers may take subjective considerations into accouniriartipoyment
decisions.”Id. Indeed, in cases where courts rely onghigjectivity of the criteria at issue, the
deciding factor on summary judgment is often that “a jury could reasonably finthehalaintiff
was otherwise significantly better qualified than the successful applicaee id.see also
Hamilton 666 F.3d at 1357 (“[T]he jury might also conclude that [the plaintiff] was not
significantly more qualified than [treelectecdtandidate] and that [the selectshdidate’s]

interview performance legitimately tipped a difficult choice in [gke&ctecdcandidate’sfavor.”).
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It is in these close caseshere the plaintiff's qualifications were significantly better than the
selected candidate’)at the subjectivity of considerations lends itself to the inference okprete

This case is quite different. As explained above, the plaintiff was not “sigmifffcnore
qualified” than the candidate who wsalected. Neither were the “subjective” elements of the
CSI Director position unknown or unimportant to the positidhey were explicitly noted in the
job description. Additionallythis is not a situatigrasin Hamilton, where essentially no
evidence was adducddat the plaintiff did not perform well in the interview (the subjective
consideration at issuepbee666 F.3d at 1356-57. In this case, by conttasthe extent that the
plaintiff's service in the Acting Director position amounted to a nearly-lesy interview,
specific deficiencies were documenteétiVhile it is true that subjective criteria lend themselves
to racially discriminatory abuse moreadkly than do objective criteria, there nonetheless are
situations where employment decisions can, must, and should be made on the basis @ksubjecti
criteria.” Harris v. Group Health Ass 662 F.2d 869, 873 (D.C. Cir. 1981). elimstant casis
one ofthose situations and the mere fact that the defendanausdajective consideration about
leadership skills, in which the plaintiff was found deficiemat least eighttocumented
instancesis not conclusive or even persuasive evidence of discrimination

5. Deviation From Accepted Selection Practices

The plaintiff argues that Owen'’s “selection process for the CSI Direcsitiggpwas
minimal and rejected a number of safeguards commonly employed by his pdeéssOpp’'n at
27. As a threshold mattethe plaintiff has not identified which precise “regulations or
procedures” were not followedsee Johnson v. Lehmav9 F.2d 918, 922 (D.C. Cir. 1982)
(noting failure to follow standardizexbencyhiring “regulations or procedures” could indicate

discriminatory pretext) Nor is there any indication that Owen impropédsgviat[ed] from the
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collective bargaining and merit protection plawfiich was akeyissue inAllen v. Perry 279F.
Supp. 2d 36, 43-44 (D.D.C. 2003), which is citedh®yplaintiff, because Owen was hiring for a
senior management position for which different criteria were operative. Estamdard
procedures were not followed, the case law makes clear that such failurewo“&dtine, may
not be sufficient to support a finding” discrimination. Johnson679 F.2d at 922Here, the
plaintiff fails to specifyany“regulations or procedures” the defendant failed to folbmvmerely
makes the conclusory observation that some of Owen’s peers followed differemntpesce
Wiggins’ deposition is instructive on this point. As someone who has “had the
opportunity to be involved with observe or be involved with the selections for GS-15 positions”
and “all grades,” Wigginss in an authoritativeosition to explain CBP’s hiring processésSee
Wiggins Dep.at 141:12-15, ECF No. 55-2. Wiggidsscribedhe hiring processused as
varying, “depend[ingpn the organization,” and depending upon “a lot of pending fatttds.
at 141:21-22. She further detailed these factors as follows:
Generally, the process is a certificate of eligibles is referred to a selecting
official. He or she can determine if they want to interview everybody on the lis
or select fewsic] on the list. They can determine whether or not they want to
conduct reference checks, and they can also determine whether or not they want a
panel interview versus a tier interview . . . [a]ll of those are processes that are
acceptable. None of it is mandated.
Id. at 1£:3-142:13 In fact, when asked whether there wasraftum policy within
CBP about how the decision making has to occur,” Wiggins answered “Not that I'm
aware of . . . [tlhere’s no policy.Id. at 142:17-143:1.

To make the plaintiff's argument colorable, the practice must be “so irregula

inconsistentvith [the agency’s] established policies as to make its hiring explanation

12 Notably, the plaintiff has provided no evidence from any human ressprofessional &BP to discuss the
“standard” selection practices.
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unworthy of belief.” Porter v. Shah606 F.3d 809, 816 (D.C. Cir. 2010) (quotBignms
v. Okla. ex rel Dep’t of Mental Health and Substance Abuse S&é%sF.3d 1321, 1330
(10th Cir. 1999)). There is no evidence here that thereamyasniform policyat all, let
alone that it was departed from in such an “irregular or inconsistent” way aske “m
[the agency’s] hiring explanation unworthy of beliefd.

To bolster his argument about unfairness in the selection process, the plaintiff
argues that Stajcar was ggelected. Pl.’s Opp’n at 28. This argument is not supported
by the record evidence, nor legally sufficieRirst, he email cited byhe plaintiff as
evidence thaDwen “encouraged [Stajcar] to apply for the [CSI Director] positiseg’

Pl.’s Opp’n at 28, showthat Stajcar reached out to Owen to ask several questions,
including whether Owen thought Stajcar should apply, and whether Stajcar hadr'been i
[his] current position long enough . . . or would [Owen] prefer [he] stay in this position
longer?” Pl.’s Opp’n Ex. 32, ECF No. 3-at 179. Owen answered that he felt Stajcar
was qualified for the jolthat the CSI position would “suit” him anthat Stajcar did have
“‘one year managing major components of a program,” one of the questions Stjar ha
answer in his applicationd. NeverthelessDwen asked Stajcar when he became a GS
14, presumably as a precursor to answering the question as to whether Stajcar had the
requisite timeo qualify for the positionSee idat 178. Stajcar replied with his date of
becoming a G84 and said “I think | will go ahead and apply and see what happens. |
guess | have nothing to lose.” Owen did not, as the plaintifie$ asserts, tell Stajcar to
apply anyway. Pl.’s Opp’n at 28. Eventually, it was determined that Stajcar diceabt m

the requirement for “time in gradeSeePl.’s Ex. 33at 2 ECF No. 53-14ILED
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UNDER SEAL Notably, Owen did not tell Stajcar he hhd requisite time in grade.
SeePl.’s Opp’n Ex. 32 at 179, ECF No. 52-4.

In any event, even if the plaintif§ correct and Stajcar was pselected, “courts
have not found even an express pegection to necessarily be suggestive of
discrimination.” Bailey v. WashMetro. Area Transit Auth.810 F. Supp. 2d 295, 307
(D.D.C. 2011) see also Tolson v. Jameéd5 F. Supp. 2d 110, 118 (D.D.C. 2004) (“Pre-
selection does not violate Title VII unless it is based on discriminatory motives”).

Plaintiff has noshown any evidence that Stajcar’s selection was based on a
discriminatory motiveagainst the plaintiffthus making whether Stajcar was petected
irrelevant to the iage at hand. The Court fintlse argument that Owen failed to follow
internal procedures and pselected a candidatmavailing.
6. Lack Of Contemporaneous Evidence Of Legitimate Performance Issues

The plaintiff next argues that there is an “absence of a contemporaneous record
documenting [the] employer’s asserted explanation” for not promoting the fblai?itis Opp’n
at 29. Again, the plaintiff misconstrues the law of this Circuit and ignores the sidistant
documentary evidence presented by the defendant.

The plaintiff relies upon the Court’s rationaleHamilton which cited as possible proof
of pretextthat “the record contains no contemporaneous documentation of the [agency’s]
proffered explanation—that [one candidate] outperformed [the plaintiff] in the iet&érvor the
position. 666 F.3d at 1355. The CourHamiltonwent on to note that the “contemporaneous
documentatiohto whichit was referring was the fact that “neither selecting official Burns nor
the other panelists appear to have created any written evidence of their dehseyatheir

reasons for choosifighe successful candidatéd. at 1355-56. That situation is the opposite of
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the instant case whetleere is a wealth of evidence indicating Owen made the plaintiff aware of
his deficiencies in-enails. SeeGoldfeder Decl. Ex. &t 84 ECF No. 443; Ex Jat 87 ECF No.
44-3;Ex. K at 83-90, ECF No. 44-3; Ex. Mt 95-99, ECF No. 44-3Ex. Nat 101, ECF No. 44-
3; Ex. O at 103, ECF No. 44-Bx. P.at 107 No. 443; and Ex. U at 137, No. 43- The fact
that the plaintifiviewsthe observations or conclusiorgglectedin theemailsas “minor,” Pl.’s
Opp’n at 29js irrelevant. See Vatel v. Alliance of Auto Mfr627 F.3d 1245, 1247 (D.C. Cir.
2011) (“It is settled that ‘it is the perception of the decision maker which isardlenot the self-
assessmerof the plaintiff.”) (quotingHawkins v. PepsiCo, Inc203 F.3d 274, 280 (4th Cir.
2000)).

Furthermore, the plaintiff's reliance on statements from people other than &sto
their working relationship with the plaintiff eElso irrelevant The relevant percepticand belief
in this case ishe employer’s (or, more specifically, Owengt the plaintiff's former
supervisors or peersSee George v. Leavit07 F.3d 405, 415 (D.C. Cir. 2005) (“[A]n
employer’s action may be justified by a reasonableebin the validity of the reason given even
though that reason may turn out to be fals®rgdy, 520 F.3d at 49¢granting summary
judgment where plaintiff did not “produce evidence sufficient to show that the [eenjgpy
conclusion was dishonest mnreasonable.”). Owen has made it clear that he felt the plaintiff
was technically proficient in running the program, but had serious reservdtimutshgs ability
to direct CSlpermanentlyn light of changing circumstanceSee, e.g.Owen Supp. Decl. 1 19,
21. The plaintiff has produced no evidence “sufficient to show that [Owen’s] conclusson wa
dishonest or unreasonableSee Brady520 F.3d at 496.

In the face of ample contemporaneous evidence of Owen’s perception of the @aintiff’

deficienciesthe plaintiff's argument otherwise ismpersuasive.
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7. Owen'’s Failure To Promote Other Minority Candidates

Finally, the plaintiff asserts that a jury could infer discrimination basedveen@ failure
to promote other Hispanics. Pl.’s Opp’n at 34. This argument is substantially underctitdrom
beginning by the fact that Owen initially promoted the plaintiff to Acting DirecEme Vatel
627 F.3d at 1247 (“[The plaintiff’'s] argument faces a significant initial hurdle ir{tte
employer] himseltelected [the plaintiff] to be his assistant less than a year before her
dismissdl). “[W]hen the person who made the [adverse employment decision] was the same
person who made the decision to hire, it is difficult to impute to [him] an invidious rmotiva
that would be inconsistent with the decision to hiréd/aterhouse v. District of Columbia98
F.3d 989, 996 (D.C. Cir. 2002) (quoti@yady v. Affiliated Cent., Inc130 F.3d 553, 560 (2d
Cir. 1997))*

The strength of the plaintiff's argumentfisther undercuby the fact that, shortly after
Owen made the decision not to promote the plaintiff, he promoted another Hispaniemanag
Frank Jaramillo, to Acting Executive Director of CCS, Owen’s own position, whem @as
appointed Acting Deputy Assistant Commissioner. Owen Sdeg@. 1 17. “[Aln employer’'s
favorable treatment of other members of a protected class can create an inferghee that
employer lacks discriminatory intentElion v. Jackson544 F. Supp. 2d 1, 8 (D.D.C. 2008)

(quotingAnsel v. Green Acres Contracting C&47 F.3d 515, 524 (3d Cir. 2003)). Itis also

13 The plaintiff inexplicably cite€€zekalski v. Petergi75 F.3d 360 (D.C. Cir. 2007 an attempt to support his
argument that an “acting” position is substantially different frgpeananent one sut¢chat Owen’s promaotion of
another member of the plaintiff's protected class to an acting positiaddition to the promotion of the plaintiff
himself, is not viable evidence of a lack of discriminatory anin&eePl.’s Opp’n at 3435 n.20. FirstCzelaski
involved a permanent transfer from a permanent position; the quektidrether an acting position is equivalent to
a permanent position was never rais€ee idat 362. Second, while tlezelaskicourt noted that a supervisor is
not insulated frm a charge of discriminatory animus merely because the same superigisailg appointed the
plaintiff to her position, it did so in light of substantial evidence from othgri@yees who had observed that
supervisor acting in a discriminatory and sefashion on numerous occasiond. at 36869. In the instant case,
the plaintiff has failed to produce any evidence of Owen ever acting in ardistiory manner toward Hispanics,
and his argument that Owen created some sort of “glass ceiling” foatits is conclusory and unsupported by the
record.

42



impossible to determine from the evidence put forth by the plaintiff whether Owehéenhad t
opportunity to promote other Hispanics, a fealledinto question by the selectioagisters for
this position, which indicated the plaintiff was thwaly Hispanic on the certificates of eligible
candidates.SeePl.’s Ex. 29 at 2, ECF No. 53-X@etailing the racial composition of all eligible
candidates fothe June and October 200&aaciesfILED UNDER SEAL Therefore, the
plaintiff's argument about Owen'’s practice regarding other positionsed kerring.

The plaintiff had an opportunity to demonstrate his leadership ability as Adtect@
of CSl for almost a full yar. In that time, he demonstrated leadership deficienuigtiple
times, such that the defendant reasonably believedhing@laintiff would be unable to
adequately perform dbe permanentSI Director. Instead of promoting the plaintiff, the
defendant promoted one of the plaintiff's GS level peers, Stajcar, who, in the deencant
haddemonstrated the requisite leadergiuglities. On paper, botthe plaintiff and Stajcar were
strong candidates and the defendant made a business decisabectStajcarbased on his
observations. In the absenceaol evidence of racial animus from Owen, and in light of all of
the plaintiff's arguments as to why the defendant’s logical,disa#tminatory reasons for failing
to promote the plaintifiverepretextual, the Court grants summary judgment to the defendant on
the Title VII claim.

B. ADEA and Retaliation Claims

The plaintiff's remaininglaimsfor age discrimination and for retaliatistemfrom the
same adverse employment decision, namely, the failure to promote the plaithéfgosition of
CSI Director. SeeSAC 11 47, 56 (“Defendant discriminated against [the plaintiff] by failing to

promote him to the position of Director/Program Manager of CSI . ..."). As preyioot&d,
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the inquiry for the Court “distills to one question: ‘Has the employee producediesuiff

evidence for a reasonable jury to find that the employer’s asserted namuhatory reason was
not the actual reasoma that the employer intentionally discriminated against the employee on
the basis of race . .. ?Evans 716 F.3d at 620 (D.C. Cir. 2013) (quotiBgady, 520 F.3d at
494) The plaintiff has failed to provide sufficient evidence of pretext and, theréfisi@aims

for age discrimination and retaliation must also fail for the same reasons outlipad IH.A,
above. The ADEA inquiry is substantially identical to the Title VII inquiry in that baitow
theMcDonnell Douglagsramework, thus the ranale for rejecting the plaintiff's Title VII claim
apply equally to his ADEA claimSee, e.gChowdhury v. Schafeb87 F. Supp. 2d 257, 264 n.3
(D.D.C. 2003)collecting cases)

Notably,on the retaliation clainthe Courtis skepticathat the plaintiff hagven made
outaprima facieclaim of retaliatiomecessitating a showing of non-discriminatory reasons from
the defendantn order to prove prima faciecase of discriminatory retaliation, the plaintiff
must show “(1) that he enged in statutorily protected activity; (2) that he suffered a materially
adverse action by his employer; and (3) that a causal link connects theJomes$ v. Bernake
557 F.3d 670, 677 (D.C. Cir. 2009) (citidglley v. Glassmarb11 F.3d 151, 155 (D.Cir.

2007). Assumingarguendg that the first two prongs of the test are met, the third prong is fatal
to the plaintiff's retaliation claim.

The plaintiff bases his retaliation claim on EEO complaints he made in 1994 andrbetwee
1997 and 2001. Pl.’s Opp’n at 3%he plaintiff asserts that he was labeled a “troublemaker” as
a result of his EEO activity, yet he produces no evidence to support that conchsei.’'s

SMF 70. As the D.C. Circuit has made clear, retaliation claims are “undermined” when the

14 The Bradyinquiry is equally applicable to ADEA cases as to discrimination cases basedional origin or
race. Chowdhury v. Schafgb87 F. Supp. 2d 257, 264 n.3 (D.D.C. 2008) (collecting cases).
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person against whom tlascriminatory complaint was made (in this instance, Winwa®dpt
theperson who was responsible for the adverse employment action (here, QaeX)ckers v.
Powell 493 F.3d 186, 196 (D.C. Cir. 200'7).Here, there is no disputieat Owen wasot the
target of any of the plaintiff's pridEEO complaints and, indeed, the plaintiff admits that Owen
only learned of the plaintiff's prior EEO activitifterOwendecided against promoting the
plaintiff in June, 2008 Pl.’s Dep.at 119:8-25, ECF No. 44-@he person who was tharget of
the plaintiff's 1994 action retired from CBP in 20@&hough the plaintiff alleges the target was
still “in the [CBP] building” engaged in consulting work. Pl.’s SMF | @he plaintiff strains
to pull Winwood into this case somehow, asserting that Winwood had “access to #he entir
organization” as a contractor, even though he retired from the CBP five yeaesthefevents
at issue in the instant casBeePl.’s Opp’n at 16. Needless to sayre “accesss not a
substitute for clear evidence of untoward influence by Winwpadicularly in light of the
defense witnesses’ unqualified denial of ever speaking with Winwood about théfpaiimis
candidacy for the CSI Director positio®ee, e.g.Ahren Dep. at 111:17-20, ECF No. 44-6;
Winkowski Dep. at 106:19-21, ECF No. 44-6. Thus, the plam&¥idence of any retaliatory
motive is virtually norexistent

Moreover, inGilbert v. Napolitanp670 F.3d 258, 263 (D.C. Cir. 2012), the D.C. Circuit
reiteratedhat temporality is highly probative in retaliation clainms.that case, the fact that the
activity for which the employer was allegedly retaliating ocedimore than three years earlier”
and the supervisor was “merely inform[ed] . . . that ‘[the plaintiff] had a prior EE@t@at

made it nearly impossible for the plaintiff to prove causation.Thecourt characterized the

15 The plaintiff's effort to distinguisVickersbecause it involved an appeal from an administrative law judge’s
(“ALJ") decision is unavailing. Pl.’s Opp’n at 4339. One portion of the appeal was based on an ALJ opinion, but
the ALJ’s opinion had nothing to do with the court’'s determination tleapldntiff failed to provide evidence of
pretext. See Vickers493 F.3d at 192.
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three year gap as “lorago activity” such that “no reasonable jury could infer that mere
mention” of it “would give [the employer] a reason to discriminatel.”

In the instant case, the latest alleged protected activity occurred at leasyeszgapror
to the adverse employment action at isSuSeePl.’s Opp’n at 39 (noting EEO activity through
2001). The plaintiff also admits that his conversation with Owen regarding his E&Qies
was vague.SeePl.’s Dep.at 119:8-25, ECF No. 44-6. The plaintiff has done nothing to explain
why the holding irGilbert does not applg fortiori here.

Furthermore, the plaintiff attempts to argue that this was the “first opportuniyai@te
against him in a manner tailored to his protected EEO activitys’Gpp’'n at 42. This claim
fails on its face because the plaintiff admits he had not been promoted for other G8idlspos
for which the plaintiff alleges he was qualified and chose only to attack thisotelcescaushe
perceived it would be “succdak” SeePl.’s Dep.at 343:22—-344:2, ECF No. 52(3 felt that
this would be the perfect — if | wasn’t selected, that this would be one [actiohkcthdt, you
know, be successful in bringing EEO action against the agency for discriminatih doany
race being Hispanic, you know, age, and retaliation for, you know, EEO atpjwsge alsad.,

at 343:9-13 (stating the plaintiff applied for other GS-15 positions he believed he whsdjual

16 Although the plaintiff raised in hicomplaint as a possible ground for retaliation his participation “aslaime
for a discrimination complaint against CBP,” SAC 1 11, the plaintifsdas® discuss this activity in his opposition,
despite the defendant spending considerable time digpiie accuracy of the plaintiff’'s account in its moving
papers.SeeDef.’s Mem. Supp at 28. “It is well understood in this Circuit that when a plaintiff files an
opposition to a dispositive motion and addresses only certain argumeeddraibe cgfendant, a court may treat
those arguments that the plaintiff failed to address as conceHegKkins v. Women'’s Div., Gen. Bd. of Global
Ministries 284 F. Supp. 2d 15, 25 (D.D.C. 2003) (citfFQIC v. Bender127 F.3d 58, 668 (D.C. Cir. 1997).
Consgjuently, “a court may treat those arguments that the plaintiff faileddiesslas concededBuggs v. Powell
293 F. Supp. 2d 135, 141 (D.D.C. 2008)e alsoShankar v. ACES|, 258 F. App’x 344, 345 (D.C. Cir. 2007)
(holding that plaintiff conceded the merits of an issue when he “dicespbnd in any way to defendant’s
argument” on that issue in his opposition before the district court) (tiwiR 7(b)); Schneider v. Kissinge#12
F.3d 190, 200 n.1 (D.C. Cir. 2005) (“It is not enough merely totime a possible argument in the most skeletal
way, leaving the court to do the counsel’s work, create the ossatuihe fargument, and put flesh on its bones . . . .
[A] litigant has an obligation to spell out its arguments squarely andatlgtor forever hold its peace.”) (quoting
United States v. Zannin895 F. 2d 1, 17 (1st Cir. 1990y hereforethe“Court shall exercise its discretion to treat
the argumenttegarding retaliation for the plaintiff's participation in a mediatias conceded.”See Council on
Am-:Islamic Relations Action Netwarkac. v. Gaubatz891 F. Supp. 2d 12, 13 (D.D.C. 2012).
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for). This wan attempt to explain away the substantial defect in his retaliationiglaimply
unavailing. In sum, the evidence does not support the plainiffiza faciecase of retaliation
IV.  CONCLUSION

The plaintiff is no doubt a qualified program manager, but based upon nearlylangar-
period of observing him as an Acting Director, his supervisors determined he did nttdnave
requisite skill set to move on to a higher level of management. While disappointieg to th
plaintiff, this determination is not indicative of discrimination. Based on theddxdore it, the
Court finds that no reasonable juror could decide that the proffered non-discrimneason for
the defendant’s failure to promote the plaintiff was merely pretextual. Comdlgtee
defendant’s Motion for Summary Judgment is GRANDT

An appropriate Order will accompany this Memorandum Opinion.
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