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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
PAUL E. MORALES, )
)
Plaintiff, )
)
V. ) Civil Action No. 10-0221 (ABJ)
)
JOSHUA GOTBAUM, Director, )
Pension Benefit Guaranty Corporation, )
)
)
Defendant. )

MEMORANDUM OPINION

This case is before the Court on defartdamotion for summary judgment on the two
remaining counts in this case: Countacial discrimination in vi@tion of Title VII of the Civil
Rights Act (“Title VII"), 42 U.S.C. § 2000e-22012), and Count lll, retaliation in violation of
Title VII, 42 U.S.C. § 2000e-3. Def.’s Mem. Bupp. of Def.’s Mot. for Summ. J. (“Def.’s
Mem.”) [Dkt. # 58-1]. Plaintiff opposes the motioar,guing that there are still factual issues in
dispute. Pl.’s Opp. to Def.’s Mot. for Summ.(PI.’s Opp.”) [Dkt. # 60-1]. But the Court finds
that the facts in dispute are not material to the disposition of the case, and it concludes that
plaintiff has failed to show that many of the asserted discriminatory and retaliatory actions are
adverse actions within the meaning Title VII, and that he has failed to rebut defendant’s
legitimate, nondiscriminatory or nagtaliatory reasons for the others. Accordingly, the Court

will grant defendant’s motion for summary judgment as to both counts.
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BACKGROUND*

Plaintiff Paul Morales is a Hispanic maleMéxican national origin. Def.’'s Statement of
Material Facts as to which there is No GeruDispute (“Def.’'s SOF”) § 2 [Dkt. # 58-2%ee
also Am. Compl. § 2 [Dkt. # 23]. Defendant JoshGatbaum is the Director of the Pension
Benefit Guaranty Corporation (“PBGC”) and igrmesued in his official capacity. From 2001 to
March 2010, plaintiff worked for PBGC as aficcountant in the Financial Operations
Department of the Collectioand Compliance Division (*CCD”) in Washington, D.C., most
recently at the GS-13 level. Def.’s SOF {1 2-3; Am. Compl. 11 2-3.

The facts relevant to this case took place between the years of 2007 and 2010. During
that time, there were various supervisors in CCD. Robert Callahan — a Caucasian male whose
official title was Financial Program Manager — serasdplaintiff's first-linesupervisor. Def.’s
SOF § 5. Matthew Vitello — a @aasian male in the position of a GS-14 Lead Accountant —
served as plaintiffs Team Lead until @ber 2009 when Callahdnred William O’Neill — a
Caucasian male — as a GS-14 Lead Accountaht] 9; Attach. 3 to Decl. of Robert Callahan at
22 [Dkt. #58-3]. O’Neill became plaintiff's Tearoead at that time. Attach. 3 to Decl. of
Robert Callahan at 22. Filg Sherry Mathes — a Caucasian female — also held the position of
GS-14 Lead Accountant during the period of 2602008, but she did not serve as plaintiff's

Team Lead during that period, except for three days in May 2008. Def.’s SOF | 8.

1 Defendant previously filed a motion to whiss, which the Court granted in part and
denied in part. The memorandum opinion thaoawanied that order provided a more detailed
overview of the facts, which the Court now incorporates by reference in this opiSea.
Morales v. GotbaupNo. 10-cv-221 (D.D.C. Apr. 17, 2012).



From 2007 to 2009, while employed at the agency, plaintiff engaged in several Title VII
protected activitied. He claims that, starting in 2008, téapervisors began retaliating against
plaintiff for his involvement in those activise and that his supervisors also discriminated

against him on the basis of his race.

2 Plaintiff asserts, and defemdadoes not contest, that he engaged in the following
protected activities over the course of two years:

e In May 2007, plaintiff testified in support of Lydia Brown, a fellow employee, during an
investigation into Brown’s Equal Emplment Opportunity (“EEQO”) action against
PBGC. Def.’s SOF | 19; Pl.’'s Opp. at 1¥He also provided avitness affidavit in
support of her formal complainf discrimination. Def.’SOF | 20; PIl.’s Opp. at 19.

e Sometime between April 30 and August 1, 200&jntiff testified again in support of
Brown during the arbitration of an Institutional Grievance filed by the representative
union. Def.’s SOF 11 23-25; Pl.’s Opp. at 19.

e On August 26, 2008, plaintiff fled an EEO administrative complaint, alleging
discrimination and hostile workenvironment on the basis of race, age, and reprisal.
Def.’s SOF 1 10; Pl.’s Opp. at 19.

e On September 25, 2008, plaintiff filed his second administrative EEO complaint,
asserting the same claims but basing theradutitional evidence. Def.’s SOF T 11; Pl.’s
Opp. at 19.

e And on February 11, 2009, February 23, 2009, and March 9, 2009, plaintiff filed three
separate amendments to his administrative EEO complaints, complaining that his
supervisors retaliated against him for his participation in EEO activities on several
occasions. Def.’s SOF |1 12-14; Pl.’s Opp. at 20.

Plaintiff also states thabn December 12, 2008, he “openly a@d his concerns regarding
discrimination and retaliation in the workplace during a CCD meeting,” and that he informed
Vitello and Callahan that he was preparing his own EEO complaint and testifying on behalf of
other CCD employees on January 6, 2009. Plpp.Gt 20. Finally, plaintiff asserts that on
January 8, 2009, he requested a reasoroiemmodation for his disabilitiesd.

3 Plaintiffs amended complaint also includeldims for age discrimination, hostile work
environment, constructive discharge, fedluto provide reasonable accommodations, and
discrimination on the basis @f disability. Those counts have been dismissgde Gotbaum
No. 10-cv-221, slip. op. at 3.



Specifically, plaintiff claimsthat his supervisors took the following actions in order to

discriminate and retaliate against him:

In mid-2007, Callahan was respdrle for selecting individua to participate in the
Premium and Practitioners System User Acceptance Test Plan ("UAT program”). Def.’s
SOF { 44. Plaintiff was not selectt participate in that programld.  46; see also

Pl.’s Statement of Material Facts that ex®ispute (“Pl.’s SOF”) 1 15 [Dkt. # 60-2].

On May 16, 2008, during the week that Mathes supervised plaintiff, she assigned to
plaintiff a project on “aged trial balances’ATB project”) and gave plaintiff two weeks

to complete it. Def.’s SOF 29, 31-32; #50OF 1 6. When plaintiff responded that he
would be unable to meet the two-week demddue to the demands of his workload,
Mathes requested that plaintiff provide hethmdaily reports on his progress. Def.’s SOF

1 33; Pl.’s SOF { 7.

Sometime between Decemi#008 and February 2009, PBG@&partment of Human
Resources allegedly interfered with plaintiff's ability to obtain worker's compensation for
a work-related injury. Pl.’s Opp. at 6.

On January 15 and 22, 2009, Callahan deaigdquest made by Richard Anderson —
plaintiff's colleague and EEO representative —dficial time to assist plaintiff with his
EEO complaint. Pl.’s Opp. at 5.

In February 2009, Callahan denied plaintiff's regufor one day of advanced sick leave.
SeePl.’s Opp. at 6.

Also in February 2009, Callahan denied plaintiff's request to attend the United States
Department of Agriculture’s Leadershipevelopment program (“USDA Leadership
program”). Def.’s SOF | 50-58¢e alsdl.’s SOF | 16.

In July 2009, a GS-14 Lead Account positigthe 2009 Team Lead position”) became
available. Def.’s SOF | 62; Pl.’s Opp. at Plaintiff submitted a timely application and
was found to be minimally quakfd for the position, but Callahan — who served as the
selecting official — did not interview him.Def.’s SOF Y 63-67; Pl’'s Opp. at 7.
Callahan hired O’Neill instead. D& SOF  68; Pl.’s Opp. at 7.

On October 6, 2009, O’Neill — plaintiff's newe&m Lead — assigned him the High Dollar
Credit Review project and set a target deadline of October 31, 2009. Def.’s SOF { 39;
Oct. 6, 2009 Email from Bill O’Neill to Paul Males (“O’Neill Email”), Ex. S to Pl.’s

Mem at 24 [Dkt. # 60-21]. O’Neill also as#teplaintiff to provide him with weekly
updates on his progress. Def.’s SOF 1 39; O’Neill Email at 24. Plaintiff responded that
he could not complete the project in threeeks. Oct. 8, 2009 Email from Paul Morales

to Bill O'Neill, Ex. S to Pl.’'s Mem. at 19 [Dkt. # 60-213ge alsdl.’'s SOF { 12.



e Also in October 2009, CCD ingmented new performance standards for all of its
employees. Def.’s SOF | 55; Pl.’s Opp. at 6.

e Plaintiff’'s overall performance standard 2009 was “meets expectations,” which was a
step below his “excellent” rating the year before. Def.’s SOF  58.

e On November 18, 2009, Callahan assignednpféithe Credit Balance Review project

and asked him to complete it by the end of the day. Def.’s SOF { 42. Plaintiff stated that

he could not complete the project in that time, and Callahan then asked him to finish it by

noon that same day. Pl.’s SOF | 14.

Ultimately, plaintiff alleges that the “acims of PBGC management caused [him] so
much stress that he was forced to apply for disability retirement.” Am. Compl. $&2&jso
Pl.’s Opp. at 8. He went on leave withouypa April 2010, and his dability retirement was
granted and became effective on May 1, 2010. Am. Compl. 1 231.

Plaintiff filed the original complaint givingise to this case on February 12, 2010 [Dkt.
# 1], and he filed an amendedmplaint on March 2, 2011 [Dkt. # P3Defendant filed a motion
to dismiss the amended complaint, or in #tternative, for summary judgment under Federal
Rules of Civil Procedure 12(b)(@&nd 56(a) [Dkt. # 26]. Plaintiff opposed the motion to dismiss
and took the position that discovery was needed before any motion for summary judgment could
be considered [Dkt. # 31].

The Court partially grantedefendant’s motion to dismiss and dismissed Counts I, 1V,
V, VI, VII, and VIII for failure to state aclaim upon which relie€ould be grantedMorales v.
Gotbaum No. 10-cv-221 (D.D.C. Apr. 17, 2012). Countgacial discrimination) and Il (Title
VIl retaliation) were left standingld. As to those counts, the Court granted plaintiff's request
for discovery under Federal Rule of Civil Pedltire 56(d) and denied defendant’s motion for
summary judgmentid.

Upon the completion of discovery, defentlamoved once more for summary judgment,

arguing that he is entitled to judgment as atemaof law on Counts | and Il and providing the
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Court with a statement of material facts that are not in dispute. Def.’s Mot. for Summ. J. [Dkt.
# 58]. Plaintiff maintains that therare genuine issues of material fact that preclude judgment as
a matter of law. Pk Opp.; Pl.’s SOF.
STANDARD OF REVIEW

Summary judgment is appropriate whethe pleadings, depositions, answers to
interrogatories, admissions on file and affidavits shio&t “there is no genuine dispute as to any
material fact and [that] the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a); see also Celotex Corp. v. Catre#t77 U.S. 317, 323 (1986). To defeat summary
judgment, the non-moving party must “designate specific facts showing that there is a genuine
issue for trial.” Id. at 324 (internal quotatiomarks omitted). The existence of a factual dispute
is insufficient to preclude summary judgmernderson v. Liberty Lobby, Inc477 U.S. 242,
247-48 (1986). A dispute is “genuine” onlyafreasonable fact-findeould find for the non-
moving party; a fact is “material” only if it isapable of affecting the outcome of the litigation.
Id. at 248;Laningham v. U.S. Nayy813 F.2d 1236, 1241 (D.C. Cir. 1987). In assessing a
party’s motion, the court must “view the facts atrdw reasonable inferences ‘in the light most
favorable to the party opposing the summary judgment motidacétt v. Harris 550 U.S. 372,
378 (2007) (alterationsmitted), quotingUnited States v. Diebold, Inc369 U.S. 654, 655
(1962) (per curiam).

ANALYSIS

Title VIl of the Civil Rights Act of 1964 i®ne of the statutory schemes that Congress
enacted to implement “the fedé@olicy of prohibiting wrongfuldiscrimination in the Nation’s
workplaces.” Univ. of Tex. Sw. Med. Ctr. v. Nassdr33 S. Ct. 2517, 2522 (2013). The

antidiscrimination provision “makes it unlawful for an employer ‘to discriminate against any



individual with respect to his compensation, teymonditions, or privileges of employment,
because of such individual’s race™ or other protected characteri§tegle v. Schafeb35 F.3d
689, 695 (D.C. Cir. 2008), quoting 42 U.S.C. § 2000e-2@g;also Baloch v. Kempthorrgb0
F.3d 1191, 1196 (D.C. Cir. 2008), citing 42 U.S.Q080e-16(a) (noting that, to state a claim
for disparate treatment under Title VII's antichisnination provision, the plaintiff must establish
two essential elements: “that (i) the plaintiff suffered an adverse employment action (ii) because
of the plaintiff's race, color, religion, sexational origin, age, or disability”). And the
antiretaliation prong makes it unlawful for “an employer [to] ‘discriminate against’ an ge®glo
... because that individual ‘opposed any pca¢ made unlawful by Title VII or ‘made a
charge, testified, assisted,marticipated in’ a Title VIl ppceeding or investigation.Burlington

N. & Santa Fe Ry. Co. v. White48 U.S. 53, 56 (2006), quoting 42 U.S.C. § 2000e-36®);
also Steele535 F.3d at 695.

Ordinarily when a plaintiff brings eidr a disparate treatment claim under the
antidiscrimination provision or a unlawful ré&ion claim under the dmetaliation provision
and relies on circumstantial evidence to esthbiliee employer’'s unlawful conduct, the court
applies the burden-shifting framework establisheMabDonnell Douglas Corp. v. Gregn411
U.S. 792 (1973)see also Porter v. Shal606 F.3d 809, 812-13 (D.C. Cir. 2010pnes V.

Bernanke 557 F.3d 670, 677 (D.C. Cir. 2009). But in cases like this one where the defendant

4 Under that framework, the plaintiff bears the initial burden of establishing his or her
prima facie caseMcDonnell Douglas411 U.S. at 802d1olcomb v. Powe]l433 F.3d 889, 895
(D.C. Cir. 2006). Once a prima facie case is distiadd, then “[tlhe burden . .. must shift to the
employer to articulate some legitimate, nondiscriminatory [or nonretaliatory] reason” for the
adverse actionMcDonnell Douglas411 U.S. at 80Z4olcomh 433 F.3d at 896. If a legitimate,
nondiscriminatory or nonretaliatory reason is givéhe burden shifts once more to the plaintiff

to prove that the proffered reason is &texkt for discrimination or retaliationMcDonnell
Douglas 411 U.S. at 803dolcomb 433 F.3d at 896.



proffers legitimate, nondiscriminaty or nonretaliatory reasons for the challenged actions, the
court need not conduct the threshold inquiry mwteether the plaintiff éablished a prima facie
case of discrimination or retaliaticninstead, the court is required to proceed to analyze whether
the defendant’'s asserted reason is in fackegitimate, nondiscriminaty or nonretaliatory
explanatior?, Brady v. Office of Sergeant at Arn&20 F.3d 490, 493-94 (D.C. Cir. 2008) (“Lest
there be any lingering uncertainty, we state the rule clearly: In a Title VII disparate-treatment
suit where an employee has suffered an adverpéogment action and an employer has asserted
a legitimate, non-discriminatory reason for thexision, the district court need noard should

not — decide whether the phiff actually made out a prima facie case undéeDonnell
Douglas”); see also Bernankes57 F.3d at 672 (noting that, once an employer asserts a
legitimate, nonretatory reason for its action, the issoé whether the plaintiff established a
prima facie case drops out and the sole ingforythe court is “thequestion of retaliatiowel

nor).

5 To establish a prima facie case of dispateatment discriminatiorithe plaintiff must
establish that (1) he is a member of a proteciass, (2) he suffered an adverse employment
action, and (3) the unfavorable action giveserio an inference of discriminationForkkio v.
Powell 306 F.3d 1127, 1130 (D.C. Cir. 2002). To elsthba prima facie case of retaliation, on
the other hand, “the plaintiff mugresent evidence that (1) she engaged in activity protected by
Title VII; (2) the employer took an adverse emyphent action against her; and (3) the adverse
action was causally related teetbxercise of her rights.Holcomb 433 F.3d at 901-02.

6 For this reason, the Court will not assess whether plaintiff has met its burden to establish
a prima facie case of discrimination or retaliation despite defendant’s arguments that he has not.
However, the Court will considany alleged weaknesses in thaipliff's prima facie case when
determining whether plaintiff has met his bemdto rebut the legitimate, nondiscriminatory and
nonretaliatory explanationmovided by defendaniSee Warner v. Vance-Cook&6 F. Supp. 2d

129, 164 (D.D.C. 2013), quotirgvans v. Sebeliuyg16 F.3d 617, 620 (D.C. Cir. 2013) (“[l]n
evaluating whether the plaintiffas produced sufficient evidence for a reasonable jury to find
that the defendant’s stated reasons are pretexthe Court may consider, among ‘the total
circumstances of the case,’” the underlyingrsitie of the plaintiff's prima facie case.”).
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Once the defendant has proffered a legitimafadagration, then the burdens shifts back to
the plaintiff to demonstrate why the defendant is not entitled to judgment as a matter of law. In
the context of a disparate treatment claim, the plaintiff may defeat summary judgment by
proving either that the defendant’s legiti®a nondiscriminatory reason is a pretext for
discrimination, McDonnell Douglas 411 U.S. at 803, or that the employment action was
motivated by discrimination in addition to the proffered legitimate readtassar 133 S. Ct. at
2222-23;Fogg v. GonzalesA92 F.3d 447, 451 (D.C. Cir. 2008ge also Ginger v. District of
Columbig 527 F.3d 1340, 1345 (D.C. Cir. 2008) (explaining the difference between a “single
motive” and a “mixed-motive” disparate treatment case).

But in the context of a retaliation claim, the plaintiff must establish that retaliation was
the “but-for cause” of the adverse action in order to survive summary judgiassar 133 S.

Ct. at 2533. “This requires proof that the urfiawretaliation would nohave occurred in the
absence of the alleged wrongful action or actions of the emploiger.”

In both contexts, plaintiff bears the burden of persuasibitintyre v. Peters460 F.
Supp. 2d 125, 132-33 (D.D.C. 2006). “[T]he only dimsis whether the employee’s evidence
creates a material dispute on thiemate issue of retaliation [or glirimination,] ‘either directly
by [showing] that a [retaliatory or] discrimirmay reason more likely motivated the employer or
indirectly by showing that the employer's piered explanation is unworthy of credence.”
Bernanke 557 F.3d at 678, quotirgd.S. Postal Serv. Bd. of Governors v. Aiket&) U.S. 711,

716 (1983). Here, plaintiff has not met that burdeti respect to either Count | or Count Ill.
l. Defendant is entitled to summary judgment on Count I.
In Count | of the amended complaint, pl&frraises a disparate treatment discrimination

claim under Title VII, alleging that his supgsors subjected him to several unfavorable



employment actions because of his raden. Compl. 1 233-39. Defendant responds that he is
entitled to summary judgment on Count | becaudg:plaintiff failed to demonstrate that many
of the alleged actions qualify as adverse actiomder Title VII; and (2) while the nonselection
for the Team Lead position in 2009 may be coad to be an adverse action, plaintiff has
failed to rebut defendant’s déimate, nondiscriminatory explation for why Callahan hired
another candidate. Def.’s Mem. at 10-13.

A. Only plaintiff's nonselection for the 2009 Team Lead position aastitutes an adverse
action under Title VII's anti discrimination provision.’

Plaintiff lists a number of events that hensiders to be the adverse employment actions
needed to satisfy the first element of his disparate treatment claim:

1) Plaintiff not being intervieweand selected for the GS-510-14 Lead
Accountant position; 2) receiving awer overall performance rating of
“Meets Expectations” in his FY2009 performance appraisal; 3) being
given an unreasonable deadline tanptete the ATB project; 4) being
unduly required to provide daily progress reports while working on the
ATB project; 5) despite making the request, not bejngn additional
resources to assist with the completion of the ATB project; 6) being
denied the opportunity to participate in the USDA Leadership Program;
7) being given an unreasonable deadline to complete the “High Dollar
Credit Review Project;” 8peing unjustifiably required to provide weekly
updates while working on the “High Dollar Credit Review Project;”
9) being given an unreasonable deadline to complete a “credit balance
review assignment;” 10) being excluded from the UAT plan; and
11) being prevented from receiving assistance from his designated EEO
representative in further of his EEO complaints.

7 Although the Court must not inquire as toetler plaintiff has established a prima facie
case of discrimination (or retaliatiorBrady, 520 F.3d at 493 (“[J]udicial inquiry into the prima
facie case is usually misplaced.”), that does notise plaintiff from his obligation to show that

he suffered an adverse action, and it does retegmt the Court from determining whether the
alleged discriminatory (aretaliatory) action was in fact auverse action under Title VII before
addressing whether plaintiff has rebuttettfendant’s legitimate nondiscriminatory (or
nonretaliatory) explanation.See, e.g.Dorns v. Geithner692 F. Supp. 2d 119, 131 (D.D.C.
2010) (“Although this Court need not examine tplaintiff's prima face case as a threshold
matter, Title VII nevertheless requires that the plaintiff suffered some adverse employment
action.”).
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Pl’s Opp. at 11-12see alsoPl.’s SOF. But only the first of these — plaintiff's nonselection
claim — is an adverse employment action for purposes of Title VII's antidiscrimination provision.

Not “all personnel decisions with negative consequences for the employee satisfy” the
requirement that the plaintiff suffer a legally cognizable adverse action in order to state a claim
for relief under Title VII. Ware v. Billington 344 F. Supp. 2d 63, 71 (D.D.C. 2004). “[M]ere
idiosyncrasies of personal preference are not sufficient to state an injury,” and “[p]urely
subjective injuries, such as dissatisfaction with a reassignment or public humiliation or loss of
reputation are not adverse action&drkkio v. Powell 306 F.3d 1127, 1130-31 (D.C. Cir. 2002)
(citations and internal quotation marks omittes)e also Gingel527 F.3d at 1343.

Instead, “an employee suffers an adeersmployment action” for purposes of
establishing a disparate treatment claim undée VIl “if he experierces materially adverse
consequences affecting the termenditions, or privileges of engyment or future employment
opportunities such that a reasonable trier of &auld find objectively tangible harm.Forkkio,

306 F.3d at 1131see also Ginger527 F.3d at 1343. Courts have previously found objectively
tangible harms where the adverse action results in a “significant change in employment status,
such as hiring, firing, failing to promotereassignment with significantly different
responsibilities, or a decision causisignificant change in benefitsBurlington Indus., Inc. v.
Ellerth, 524 U.S. 742, 761 (19983pe also Douglas v. Donovab59 F.3d 549, 552 (D.C. Cir.
2009), or a “tangible change in the duties working conditions constituting a material
employment disadvantageMack v. Straussl34 F. Supp. 2d 103, 111 (D.D.C. 2001) (citation

and internal quotadn marks omitted)see also Taylor v. SmaB50 F.3d 1286, 1293 (D.C. Cir.
2003) (stating that objectively tangible harm iteafin the form of direct economic harm, such

as affecting an employee’s grade or salary).
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Based on this legal framework, the Court hasaay observed that “the sorts of actions
alleged by plaintiff, including giving negge performance feedback and denying training
opportunities, do not constitute adse employment actions.Morales No. 10-cv-221, slip op.
at 14. But since the complaint included “at least one allegation with clear adverse economic
consequences: the claim thpaintiff was not selected. . for the GS-14 accountant position,”
the Court permitted the discrination count to go forwardld. at 15.

Plaintiff has revived many of the sambegations in connection with the motion for
summary judgment on the disparate treatmenint including the claims that he was assigned
work with unreasonable deadlines, Am. Compl. Y 46-47, 159-65, 168-71; that he was
subjected to excessive supervisi@h,q 50; that he was denied opportunities for training and to
work on high-profile projectsd. 1 126—29; and that he received a performance evaluation that
was less positive than those that had comerbefBl.’s Opp. at 19-20. But plaintiff still has not
provided the necessary facts to demonstragée those actions resulted in some objectively
tangible harm to his employment statssePl.’s Opp.; Pl.'s SOF, and as a result, he cannot rest
his disparate treatment claim on those grodh&ge Porter606 F.3d at 818, quotirifaylor v.

Solis 571 F.3d 1313, 1321 (D.C. Cir. 2009) (notingtta performance evaluation that did not
affect the plaintiff's “position, grade levekalary, or promotion opportunities” was not a

materially adverse actionDoe v. Gates828 F. Supp. 2d 266, 270 (D.D.C. 2011) (alteration in

8 Plaintiff also asserts that he suffered a materially adverse employment action when
Callahan would not approve Richard Anderson’s — plaintiff's EEO representative — request for
time off to help plaintiff with plaintiffs EEO cmplaint. Pl.’s Opp. at 12. But plaintiff again

fails to offer facts that show that, as a resildenying Anderson’s request, plaintiff suffered
consequences that affected “the terms, camabti or privileges of employment or future
employment opportunities such that a reasonaiee of fact could find objectively tangible
harm.” Holcomh 433 F.3d at 902, quotingorkkio, 306 F.3d at 1130-31. Plaintiff does not
allege that the denial resulted in economic harm to him or even that he was unable to file his
EEO complaint as a result. Therefore, thaiaglecannot serve as the basis for his disparate
treatment claim.

12



original), quotingEdwards v. EPA456 F. Supp. 2d 72, 85 (D.D.C. 2006) (“[T]he denial of a
single training or travel opportunity does notstitute an adverse employment action unless the
plaintiff can ‘tie the alleged discriminatory employment action to some actual, tangible adverse
employment consequence.”). The Court will therefore consider only whether plaintiff has met
his burden to establish that his nonselectiortHerTeam Lead position was the product of racial
animus.

B. Plaintiff has not met his burden to rebut defendant’s legitimate, nondiscriminatory
explanation.

In response to plaintiff’'s clans for racial discrimination ts@d on his nonselection for the
Team Lead job in 2009, defendant offers theofwlhg explanation: “Mr. Callahan decided to
interview only the applicants on the GS-14 caréife because none of the applicants on the GS-
13 certificate had a significant amount of supsry experience, and it was important to him
that the person who filled this position have supervisory experiénBef.’s SOF { 65see also
Callahan Dep. 17:1-18:16, Feb. 26, 2013, Ex. 7 to Def.’s Mem. [Dkt. # 58-9]. Put differently,
plaintiff was not interviewed or selected becatisehiring official — Clahan — was looking for
a level of experience plaintiff lacked, and that made the successful applicant, O’Neill, the better
candidate for the position. This explanation is sufficient to meet defendant’s burden to identify a
legitimate, nondiscriminatory basis for the decisi@ee Holcomb v. Poweghl33 F.3d 889, 896
(D.C. Cir. 2006)Onyewuchi v. Mayorkag 66 F. Supp. 2d 115, 121 (D.D.C. 2011).

The burden therefore shifts back to the mi#fii. At this point, “to survive summary

judgment the plaintiff must shotiat a reasonable jury could conclude from all of the evidence

9 The certificate of eligibles is a list of applicants generated by PBGC’s human resources
department at the close oftlpb vacancy announcemer@eeDef.’s SOF § 64. Only applicants

that meet the minimum qualifications for the position are placed on a certificate of eligibles.

In this case, human resource specialist Brandy Pelham created two certificates of elagibles:

for applicants currently at the GS-13 level, ane for applicants currently at the GS-14 level.
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that the adverse employment demsiwas made for a discriminatory reasortolcomb 433
F.3d at 89697, quotingathram v. Snow336 F.3d 1085, 1088 (D.C. Cir. 2003ge also
Porter, 606 F.3d at 815. “All of the evidence” includes

any combination of (1) evidence establishing the plaintiff's prima

facie case; (2) evidence the plaintiff presents to attack the

employer’'s proffered explanation for its actions; and (3) any

further evidence of discrimination that may be available to the

plaintiff, such as independent evidence of discriminatory

statements or attitudes on the part of the employer.
Holcomh 433 F.3d at 897. When assessing whether the plaintiff has met his burden to show a
pretext in a nonselection case, the court mussgect the employer’'s unfettered discretion to
choose among qualified candidatdsischbach v. D.C. Dep’t of Corr86 F.3d 1180, 1183 (D.C.
Cir. 1996), because to do otherwise “would toe render the judiciary a super-personnel
department that reexamines an entity’s business decisions — a role [this circuit has] repeatedly
disclaimed.” Adeyemi v. District of Columhid25 F.3d 1222, 1227 (D.C. Cir. 2008), quoting
Jackson v. Gonzale496 F.3d 703, 707 (D.C. Cir. 2008ge also Holcomi#33 F.3d at 897.

Here, plaintiff challenges flendant’s qualifications-baseskplanation on two grounds.

First, he argues that O’Neill — the individual hired — was not actually qualified for the Team Lead
position because O’Neill did not meet the minimaducational requirement or the specialized

experience requiremeht. Pl.’s Opp. at 13; Pl.'s SOF 11 1-2.nésecond, plaintiff claims that,

even if O’Neill met the minimum qualificationsrfthe position, plaintiff was significantly more

10 There are several ways for an employee to satisfy the minimal educational requirements
for a series 510 position. They are set fortthim Team Lead job vacancy announcemege

PBGC Job Vacancy Announcement, Ex. F tosPDpp. at 2—-3 [Dkt. # 60-8]. The specialized
experience requirement, also set forth in the vacancy announcement, required that applicants
“have one year of specialized experience at or equivalent to the GS-13 level serving as a senior
point of contact within an organization taskeihlvihe operation of a highly complex finance or
accounting program.’ld. at 3.
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qualified than O’Neill, so that Callahan’s explanation for hiring O’Neill instead of plaintiff
should be seen as a pretext for discrimora Pl.’s Opp. at 14-16; Pl’'s SOF | 4-5. But

neither argument withstands scrutinjgee Brady520 F.3d at 495 (“If the employer’s stated

belief about the underlying facts is reasonable in lajlthe evidence, . . . there ordinarily is no

basis for permitting a jury to conclude that #mployer is lying about the underlying facts.”).

As an initial point, the record supportiefendant’s contentio that O’Neill met the
special experience and the minimal education requirements: he met the special experience
requirement because O’Neill worked as a pension analyst for PCBG for threé'pe@RBGC
| All Applicant Report, Applicon of William O’Neill, Ex. G toPl.’s Opp. (“O’Neill App.”) at
13 [Dkt. # 60-9] (indicating that heorked as a pension analyst for three years), and there was a
basis for PBGC to conclude that he met the mahieducational requirements for the Team Lead
position because the minimal educational requiremér that position are the same as for any
series 510 position, and O’Neill previously heddseries 510 job with another institution.

Pelham Dep. 23:1-17, 29:2-7, June 7, 2013, ExP0'®Opp. (“Pelham Dep.”) [Dkt. # 60-12].

11 Plaintiff challenges that O’Neill had tlequired special expemce because, to support

his answer that he had the experience, O’'Nsilélytalked about his experience as the ‘Acting
Branch Chief of the Review and Collection Branch within CCD,’ i.e. ptb&tion he only held

for three (3) months? Pl.’s Opp. at 14 (citatio omitted) (emphasis in original). But plaintiff
misrepresents O’Neill’'s answer. O’Neill was not referring to his position as Acting Branch
Chief to show he had the specialized knowledgstead, the first sentence of his response
demonstrates that he was talking about the three years he worked as a pension benefits analyst:
“As the Acting Branch Chief of the Review and Collection Branch within C@Giaintained my
responsibilities as the senior collections analyst.” O’Neill App. at4 (emphasis added).
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Plaintiff does not contest that O’Nefifreviously held the series 510 positiGninstead,
he takes issue with the way the PBGC human resources department initially screened O’Neill's
application. Specifically, plaintiff complainghat Brandy Pelham — the human resources
employee that originally identified O’Neill as meeting the minimum qualifications and placed
him on the GS-14 certificate of eligibles — “falléo independently verify whether Mr. O’Neill
actually met the minimum educational requiretiebecause she only “reviewed his outdated
SF-50, erroneously ‘assumed’ he currently helderies 510 accounting position, and did not
require [O’Neill] to submit a anscript.” Pl’s Opp. at 1Z%ee alsoPl.’s SOF | 2. Although
plaintiff is correct that Pelham did not follow the established procedure to verify O’Neill’'s
education, it does not follow that O’'Neill theoe¢ lacked the required education and was
unqualified. Indeed, Pelham rewed O’Neill’s prior SF-50 form and verified his compliance
with the education requirement in thaanner. Pelham Dep. 23:1-17, 29:2—7. So plaintiff
cannot point to O’Neill’s lack ofjualifications to show that gintiff's nonselection was merely a
pretext. O’Neill was qualified for the job.

Plaintiffs second ground for establishiqgetext — that he was significantly more
gualified than O’Neill —is also insufficient to enable a reasonable jury to conclude that plaintiff's
nonselection was actually the result of discrimmmati For an inference of pretext to arise from a
gualifications gap, the plaintiff must possea “stark superiority of credential®brter, 606 F.3d
at 816, quotingtewart v. Ashcraf852 F.3d 422, 429 (D.C. Cir. 2003), so that the qualifications

gap is “great enough to be inhetlg indicative of discrimination.”Adeyemi 525 F.3d at 1227,

12 Plaintiff argues that O’Nk was “demoted” from a series 510 to a series 501 because
O’Neill occupied a series 501 position prior to obiag the Team Lead job in 2009. Pl.’s Opp.

at 14;see alsd”l.’s SOF 2. But plaintiff does notgwide any evidence that would make this
change in jobs — and therefore a change in the series number that is affixed to that job — relevant
to the Court’s analysis in this case.
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qguotingJackson 496 F.3d at 70%ee also LathrapnB336 F.3d at 1091 (finding the qualifications
gap significant because “there was a wide and inexplicable gulf between the qualifications” of
the two candidates). To accept anything less woulthbensistent with Title VII: “Title VII
liability cannot rest solely upon a judge’s deteration that an employer misjudged the relative
gualifications of admittedly qualified candidatesFischbach 86 F.3d at 1183see also Tex.
Dep’t of Cmty. Affairs v. Burdinet50 U.S. 248, 259 (1981) (“[T]he employer has discretion to
choose among equally qualifieindidates, provided the decision is not based upon unlawful
criteria.”).

Plaintiff has not shown that a significant qualifications gap exists in this case. First of all,
plaintiff does not dispute thateéhTeam Lead job, although open to current GS-13 employees,
was a GS-14 position and that at the time Callahan hired O’Neill and declined to promote
plaintiff, plaintiff was a GS-13 and O’Neill was a GS-18eePl.’s SOF; Def.’s SOF {{ 64, 67;
cf. Adeyemi525 F.3d at 1227 (rejecting the plaintiff's position that he was significantly more
gualified than the selected applicant becauseafifiaonly possessed thequisite qualifications
for a Level 11 position whereas the individualesgtd possess the qualifications for a Level 12
position). Plaintiff also does ndispute the general principle that PBGC policy allowed O’Neill
to decide to interview only the individuals listed on the GS-14 certificate of eligibles while not
interviewing any of the candidates — including plaintiff — on the GS-13 certificate of eligibles.
SeePl.’s SOF;see alsoDef.’s SOF { 66, quoting PBGC’s Notice No. 91-27, Ex. 8 to Def.’s
Mem. Plaintiff only argues th&allahan’s proffered reason fdret decision to not interview the
GS-13 candidates — that those induals did not have significant supervisory experience while
the GS-14 candidates did — must be a pretext because supervisory experience was not explicitly

required in the job vacancy announcement #@edause in plaintiff's view, he has more
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supervisory experience than O’'Neill. Pl'p@ at 14-15; Pl.’s SOF |1 3-5. But the record does
not support plaintiff’'s arguments.

Although the Team Lead job vacancy announcement does not explicitly identify
supervisory experience as one of the requaets to be minimally qualified for the positiage
PBGC Job Vacancy Announcement, Ex. F to Pl’s Opp. [Dkt. # 60-8], it is a supervisory
position. Thus, it was appropriate for the decidufiicial to look for supervisory experience in
the applicant pool, and the fact that the expegewas not explicitly mentioned does not itself
support an inference of pretextlackson 496 F.3d at 709 (“The fact that an employer based its
ultimate hiring decision on one or more specific factors encompassed within a broader and more
general job description does not itself raise an inference of discrimination sufficient to overcome
summary judgment.”)Jolson v. James315 F. Supp. 2d 110, 118 (D.D.C. 2004) (rejecting the
plaintiffs argument of pretext because the hiring officer relied on a factor not explicitly
mentioned in the job vacancy announcemenpeeislly because the plaintiff “offered no
evidence to support the proposition that such egped was not the true basis for [the hiring
decision]”); cf. Adeyemi525 F.3d at 1227-28 (“To be sure, as Adeyemi notes, those particular
gualifications were not specifically mentioned in the vacancy announcement. But they were
fairly encompassed within the announcement, tvtsought candidates with a broad range of
computer knowledge and skills.”).

And plaintiff's statements doot support a finding that he possessed significantly more
supervisory experience than O’Neill in any eveSee Chavers v. Shinse&b7 F. Supp. 2d 116,
130 (D.D.C. 2009), quotingralavera v. Fore 648 F. Supp. 2d 118, 136 (D.D.C. 2009)
(“Plaintiff's contentions are ls#de the point. They are based only upon ‘her own self-perception

of her credentials, which is irrelevant for purposes of establishing discriminatory or retaliatory
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conduct.”). As evidence of his qualifications, plaintiff proffers that, among other things, he
served on many teams, organized weekly mgstiand directed audits throughout his career.
Pl.’s Opp. at 15-16; Pl.’'s SOF {gee alsd®BGC | All Applicant ReportApplication of PI., Ex.

N to PlL’s Opp. (“Pl.’s App.”) at 2—26 [Dkt. # 606]. In other words, he gained “supervisory
experience” through several informal leadership roles he took on.

Plaintiff also states that O’'Nlehas less supervisory experience because O’Neill’'s most
recent position involved the direaervision of only two employeés. Pl.’s Opp. at 14; Pl.’s
SOF ¢ 4. But plaintiff ignores several of O'iNle other supervisory positions, including one
where O’Neill served “[a]s the manager of 40+fstaembers” and “was dectly responsible for
establishing and evaluating performance péandards.” O’Neill App. at 12. Plaintiff also
ignores the distinction that all of his experience was obtained in informal settings while O’Neill’'s
experience was obtained irfamal supervisory positionSeeAff. of Brandy Pelham, Ex. K to
Pl.’s Opp. 1 35 [Dkt. # 60-13] (explaining that]He term ‘supervisory experience’ means that
an applicant is on record as a supervisor. Whel ‘Supervisory’ would generally be a part of
his or her title. It means that the candidate was specifically designated as a supeseis@yo

Robert Callahan Tr. 21:15-20, Ex. MRh’s Opp. [Dkt. # 60-15] (explaining that a key factor in

13 Plaintiff's claim that O’Neill misrepresemtenimself to make it look like he had more
supervisory experience than he really did, RDjp. at 14-15; Pl.’'s SOF { 4, is not borne out by
the record. SeeO’Neill App. at 10-22 (indicating that O’Neill worked as a pension analyst and
showing that O’Neill acknowledged that he held the Acting Branch Chief position for only three
months). But even if it was, plaintiff’'s argument confuses this Court’s inquiry. The question is
not whether O'Neill in fact had significant supervisory experience, but whether Callahan
honestly believed that he didFischbach 86 F.3d at 1183 (alterations in original), quoting
McCoy v. WGN Cont’l Broad. C0957 F.2d 368, 373 (7th Cir. 1992) (“[T]he issue is not ‘the
correctness or desirability of [the] reasons i&tk. . . [but] whether the employer honestly
believes in the reasons it offers.’jee also Brown v. Smalt37 F. Supp. 2d 125, 132-33
(D.D.C. 2006) (same). And there is no indicatiorthe record that, even if Callahan did not
review O’Neill's application aglosely as plaintiff claims hahould have, Callahan did not
honestly believe that O’Neill poss&d a significant level of valuable supervisory experience.
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his decision to hire O’Neill was that O’Neill “had a number of years as a supervisor supervising
a large team at the Smithsonian”). Whether one is ultimately preferable to the other is not for the
Court to say, but the lack of a stark difference in plaintiff and O’Neill’s qualifications alone is
enough to find that Callahan’s decision to favandidates with supervisory experience does not
support an inference of pretext. The Courtéfae finds that defendard entitled to summary
judgment on Count |, plairifis disparate treatment claiff.

I. Defendant is entitled to summary judgment on Count .

In Count Ill of the amended complaint, plafhasserts that his supervisors violated the
antiretaliation provision of Title VII. Am. Qopl. 1 250-55. Under that provision, “it is
unlawful for an employer ‘to discriminate against any of [its] employees . . . because [he or she]
has made a charge . . . or participated in @ayner in an investigatd of discrimination.”
Solis 571 F.3d at 1320, quoting 42 U.S.C. 8§ 2000e-3@gfendant maintains that he is entitled
to judgment as a matter of law on Count Ill because many of plaintiff's alleged retaliatory acts
do not constitute adverse actions under Title VII, and to the extent that any of them do, plaintiff
has not rebutted defendant’s legitiemanonretaliatory explanatiofisr the actions. Def.’s Mem.
at 13-24. Defendant does not contbsit plaintiff engaged in several protected activities from
2007 until 2009.See supraote 2.

Although plaintiff does not specifically itemizke retaliatory actions in his opposition to

defendant’s motion for summary judgment, the parteeguments indicate & plaintiff relies on

14 For the same reasons, defendant is alstbeehto summary judgment on plaintiff’'s claim
that his nonselection for the 2009 Team Lead positvas the result of unlawful retaliation in
violation of Title VII. See Porter 606 F.3d at 815 (analyzing together the claims that the
plaintiff was not selected for a position because of discrimination and retaliation). Plaintiff
proffered no evidence to show that defentarégitimate, nonretaliatory explanation for
Callahan’s decision to hire O’Neill instead&intiff was a pretext for retaliation.
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the same laundry list of actions ttreg put forth in support of hifiscrimination claim in order to
show that he suffered adverse actioneetaliation for his protected activity:

e the allegedly unreasonable deadline for the completion of the ATB
project;

e the requirement to provide daily qgress reports while working on the
ATB project;

e the “unreasonable” deadline for the completion of the High Dollar Credit
Review Project;

e the requirement to provide weeklypdates while working on the High
Dollar Credit Review Project;

e the “unreasonable” deadline to complete a “credit balance review
assignment;”

e being excluded from participation in the Premium and Practitioners
System User Acceptance Test Plan (“UAT program”);

e being prevented from receiving assistance from his designated EEO
representative in furtherance of his EEO complaints;

e being denied the opportunity to participate in the USDA Leadership
program; and

e the lower overall performance rating of “Meets Expectations” in the FY
2009 performance appraisal.

15 At some point, plaintiff alsasserted that Callahan retaliated against him when he was
denied the opportunity to participatethe drafting of a CCD manualSeeDef.’s Mem. at 18.
Defendant contests that claim, stating that plaintiff was in fact permitted to participate and that,
as a result of that participati, Callahan recommended that pldfmteceive an award of time off

for his contribution. Id. at 20; Def.’'s SOF 1Y 48-49; Deaf Robert Callaan (“Callahan
Decl.”) 11 19-20 [Dkt. # 58-3]; Attach. 7 to CallahBecl. [Dkt. # 58-3]:Attach. 8 to Callahan

Decl. [Dkt. # 58-3]. Plaintiff did not respond defendant’s statements in his opposition or in his
statement of material facts that are in dispute. As a result, the Court finds that defendant is
entitted to summary judgment on plaintiffslaim that Callahan iglated Title VII's
antiretaliation provision in conngon with the CCD manual project.
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Plaintiff also asserts Callahan retaliated against him when Callahan denied plaintiff's fequest
advanced sick leav®. SeePl.’s Opp. at 6.

Although the Court concluded above that many of these actions do not constitute adverse
actions for purposes of establishing a disparate treatment discrimination claim, the Court must
repeat that analysis in the retaliation confeetause what constitutes an adverse action under
Title VII's antiretaliation provisin is different than what cotisites an adverse action under the
antidiscrimination provision.Burlington Northern 548 U.S. at 57Steele 535 F.3d at 695-96.
Unlike in the discrimination context, the “scope of the anti-retaliation provision extends beyond
workplace-related or employment-raddtretaliatory acts and harnBurlington Northern 548
U.S. at 67, and therefore, it does not require a materially adverse change in the terms and
conditions of employmentSteele 535 F.3d at 695-968ge also Warner v. Vance-CopkS&6 F.

Supp. 2d 129, 150-51 (D.D.C. 2013), quotBridgeforth v. Jewe]l721 F.3d 661, 664 n.* (D.C.
Cir. 2013) (explaining that “retaliation ‘emcommgs[es] a broader sweep of actions’ than
wrongful discrimination”).

But the concept is not unlimited, and actionable retaliation still does not include trivial
harms: “Actionable retaliation claims are limited to those where an employer cenatesdl

adversity,” and the plaintiff still must suffer some objectively tangible harWiley v.

16 In his opposition, plaintiff intimates that keas retaliated against when PBGC’s human
resources department allegedly interfered pitintiff's worker's compensation request. Pl.’s
Opp. at 5-6. But, not only does he fail tamyide any evidence to support that the alleged
interference was a product of reéion, plaintiff barely provides 1B Court with an account of
what actually transpired. And plaintiff previously informed this Court that he was not asserting
the alleged interference of his worker’'s congedion claim as an adverse action on which to
premise his retaliation dla, but instead raised it as background evidence of what was going on
in his office. Morales No. 10-cv-221, slip op. at 24 n.4. As a result, the Court finds that
plaintiff has failed to meet his burden and, to the extent plaintiff intends to assert the alleged
interference with his worker's compensatiotiaim as evidence of retaliation, defendant is
entitled to summary judgment on that claim.
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Glassman511 F.3d 151, 161 (D.C. Cir. 200Allen v. Napolitanp774 F. Supp. 2d 186, 199
(D.D.C. 2011), quotingHolcomh 433 F.3d at 902. The Supre@eurt has defined material
adversity in the retaliation context as an action that “well might have dissuaded a reasonable
worker from making or supporting charge of discrimination.”Burlington Northern 548 U.S.
at 68, quotingRochon v. Gonzale438 F.3d 1211, 1219 (D.C. Cir. 2006). It is an objective
standard that is phrased “in general terms because the significance of any given act of retaliation
will often depend upon the gecular circumstances. Context mattersd: at 69.

Should a court determine that a plaintiff hasndestrated that an alleged retaliatory act
constitutes an adverse action under Title VII, then it is to appliitizonnell-Douglasurden-
shifting framework. Bernanke 557 F.3d at 677. As in the discrimination context, a court need
not address the threshold issue of whether plaintiff established his prima facie case once
defendant has asserted a legitimate, rahatory reason for the adverse actiofd. at 678,
citing Brady, 520 F.3d at 494. Plaintiff must then satisfy his burden to establish an inference of
pretext, and he can only survive summary judgimehe also provides sufficient evidence to
show that retaliation was the “but-foruse” of the alleged adverse actioMéassar 133 S. Ct. at
2533.

A. Defendant is entitled to summary judgment on plaintiff's claim that the project
deadlines and reporting requirements violated Title VII's antiretaliation section.

Plaintiff argues that his supervisors retalihtgainst him on three separate occasions by
imposing what he believed were unreasongtieject deadlines: in May 2008, Mathes
instructed plaintiff to complete the ATB peat in two weeks; in October 2009, O’Neill told
plaintiff to complete the High Dollar Credit Rew project in three weeks; and in November
2009, Callahan asked plaintiff to roplete the credit balance revigwoject in one day. Pl.’s

Opp. at 3, 7-8; Pl.'s SOF {1 6, 12, 14. Plaintiff also claims that his ssgrarfurther retaliated
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against him on two occasion by compounding the deadlines with unnecessary reporting
requirements: in May 2008, Mathes asked plaintiff to provide her with daily updates of his work
activities, and in October 2009, O’Neill asked plaintiff to provide him with weekly updates on
the High Dollar Credit Review project. Pl.’s Opp. at 3, 7-8; Pl.’'s SOF {1 7, 13. But plaintiff has
failed to demonstrate that any of those five allegedly retaliatory actions constitute an adverse
action under Title VII. Moreover, to the extethiiat those actions can be considered to be
materially adverse, plaintiff lsafailed to rebut defendant’s iéghate, nonretaliatory explanation

and to establish that retaliation was lthe-for cause of his supervisors’ decisions.

As this Court previously recognized when ruling on defendant's motion to dismiss,
burdening an employee with retaliatory work assignments can constitute a materially adverse
action. See Burlington Northernb48 U.S. at 70-71 (“Common sense suggests that one good
way to discourage an employee . . . from bringing discrimination charges would be to insist that
[lhe spend more time performing the more arduousland less time perfming those that are
easier or more agreeable.”). This is partidultnue where the employer “frequently tighten[s]
deadlines and greatly increase[es] an employee’s workloallieh, 774 F. Supp. 2d at 208ee
also Mogenhan v. Napolitand®13 F.3d 1162, 1166 (D.C. Cir. 2010) (finding a materially
adverse action when the employer increased thatffa “workload to five to six times that of
other employees” and indicated that it was “dosug‘to keep [the plaintiff] too busy to file
complaints™). But where the shortened deadlines or increased workload occur infrequently,
another court in this district has found thée employer's conduct did not amount to a
sufficiently adverse action to sustain a retaliation claim: “It is not out of the ordinary for an
employee to have been expected to shouldexxéma load on occasion over a two-year span, or

to have been asked to step in if there were unexpected staff shortBgedetski v. Duffeyl41l
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F. Supp. 2d 35, 45 (D.D.C. 2001). Put differentlye 8hortened deadlines or increased work
must be frequent or partitarly onerous to be matel; otherwise they arele minimisand
“trivial.”

Assessing the alleged unreasonable deeslland reporting requirements in this case
against that backdrop, while also viewing them “from the perspective of a reasonable person in
the plaintiff's position, considerg ‘all the circumstances,’Burlington Northern 548 U.S. at
71, quotingOncale v. Sundowner Offshore Servs.,,I6B23 U.S. 75, 81 (1998), the Court finds
that they do not amount to materially adeeesctions. Although the deadlines and reporting
requirements placed plaintiff under some pressune induced some stress — particularly when
in May 2008 he was also covering for co-workers who were out of the office — this is not a case
where plaintiff was frequently or permanignsubjected to unduly burdensome or arduous
assignment$’ See Burlington Northerr648 U.S. at 71 (involving permanent reassignment to
less favorable work dutiedyjogenhan613 F.3d at 199 (involving an increased workload of five
to six times the workload of other employees). Instead, plaintiff experienced three instances over
the course of almost a year and half in wahigs supervisors asked him to complete projects in
less time than he considered appropriate, and he experienced two instances where his supervisors
asked for frequent status updates. IndeedCinart is hard-pressed tmmclude that plaintiff
was unreasonably burdened by these requirensamte, according to his own testimony, in at
least one of the situations he simply ignored them and was notoseattfor his noncompliance.
SeeDep. of Paul Morales (“Motas Dep.”), Ex. O to Pl.'©pp. 75:16-22 [Dkt. # 60-17] (stating

that he did not comply with the request for daily repodsg also Burlington Northey»48 U.S.

17 Moreover, with respect to the ATB project, this is not a situation where the extra
assignment “buried” plaintiff in work. In aemail to Mathes, plaintiff acknowledges that he
“anticipate[d] very little if any daily work on this project through May.” Ex. 2 to Def.’s Mem. at
139 [Dkt. # 58-4].
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at 67 (“The antiretaliation provision protects sudividual not from all retaliation, but from
retaliation that produces an injury or harn.This infrequent imposition of demanding gdls
and increased oversight is unlikely to prevent a reasonable employee from engaging in protected
activity and therefore does not amount to a materially adverse a&emBurlington Northern
548 U.S. at 68 (“We speak afaterial adversity because we believe it is important to separate
significant from trivial harms.”)Solis 571 F.3d at 1321, quotin§tewart v. Evans275 F.3d
1126, 1135 (D.C. Cir. 2002) (finding the requiremnémat an employee provide bi-weekly
updates on the status of her work amounted to nothing more than a “minor ‘inconvenience[] and
alteration of job responslities™ and therefore did “not ris¢o the level of adverse action’
necessary to support a [retaliation] claimBllen, 774 F. Supp. 2d at 203 (finding no adverse
action because the plaintiff only “alleged that there were a few instances when she received
same-day requests and cobbive benefitted frm additional resources and supporB)ypdetskj
141 F. Supp. 2d at 45. As the Supreme Court hpkieed, “[a]n employee’s decision to report
discriminatory behavior cannot immunize thatpéoyee from those petty slights or minor
annoyances that often take place at warld that all employees experienceBurlington
Northern 548 U.S. at 68.

But even if the project deadlines amountedhtterially adverse aacns, plaintiff has not
met his burden to show that they were okbe product of retaliton, which also entitles
defendant to summary judgmenfee Nassarl33 S. Ct. at 2533. As an initial point, plaintiff
does not dispute that his supervisors did not irmgmsequences for his failure to complete, let

alone work on, the ATB project within the two week period or to provide status updates to

18 The record also indicates that the High Dollar Credit Review project did not even have a
hard “deadline.” In an email sent by O’Neill to plaintiff that summarizes the assignment,
O’Neill indicated that “[t]hetarget datefor completing the review of ‘high dollar’ is 10/31/09.”
O’Neill Email at 24.
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Mathes® Pl.’s Opp.; Pl.'s SOFsee alsdef.’'s Mem. at 12; Def.’s SOF {{ 36-37. Imposing
“unreasonable” requirements but reatbsequent consequences s likely to be indicative of
retaliatory intent.

But more importantly, plaintiff does little teebut defendant’s légmate, nonretaliatory
explanation for the supervisors’ conduct. Witepect to the project deadlines, defendant asserts
that the projects were legitimatessgnments within plaintiff's expgse and that the supervisors
honestly believed the deadlines weeasonable. Def.’s Mem. at 14-K&eDef.’'s SOF {1 29—

37. Plaintiff does not dispute the first part: emhasked whether one of the assignments — the
ATB project — was a legitimatassignment, he responded’lt was a very legitimate
assignment.” Morales Dep. 73:4-5. And plaint#innot tie the imposition of the deadlines he
complains about to any retaliatory animus. éast, he simply alleges that his supervisors knew
that he had engaged in protected activity aadl ih his personal opinion, the deadlines imposed
were unreasonable. Pl.’'s SOF |1 6, 8-12, 14. i$mst sufficient to create even a reasonable
inference of pretext, let alone to satidfgissats but-for causation requirement.

First, plaintiff cannot rely solely on his ovatatements that the deadlines imposed were
unreasonable in order to support an inference of prétex$ee Ginger 527 F.3d at 1346

(rejecting summarily the plaintiffs’ alleged retaliatory actioret thad no documentary support);

19 Plaintiff also makes contradictory statements about whether he asked for help with the
ATB project. In his statement of material fadig, asserts that hequeested help but did not
receive it. Pl’s SOF § 8. But in his depositiamen plaintiff was asked whether he ever took
Mathes up on her offer to provide him with assnce on the ATB project, he responded: “For

all I know, | said yes.” Morales Dep. 75:5-6.

20 And even if he could, plaintiff’'s assertions — at least with respect to Mathes — are
undercut by his own witnesseSeeAff. of Richard Anderson (“Anderson Aff.”), Ex. 1 to Pl.’s

Opp. 1 13 [Dkt. #31-2] (“Concerning [plaintiffsclaim that management subjected him to
unrealistic deadlines and pressures, that is Ms. Mathes’ normal style. She gave me projects with
unrealistic turnaround times.”).
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Mianulli v. Potter 634 F. Supp. 2d 90, 97 (D.D.C. 2009) (rejecting a disparate treatment
discrimination claim because tipdaintiff “offered no evidence . .to support the self-serving
and conclusory allegation that the deadlines were in fact unreasonable or that the deadlines were
a result of his race or color”). Second, pldirgiown deposition testimony cuts against the
conclusion that the inadequate timelines were imposed solely because his supervisors wished to
retaliate against him; plaintiff took the posititimat his supervisors were simply uninformed:
“Again, the majority of the managers @CD had no idea of what was being dotie time
lengths to accomplish tasks handling customer inquiries or the issues. They just didn’t know.
They didn’t want to know.” Morales Dep. B6:11 (emphasis added). And third, plaintiff has
provided the Court with no evidence from which it can infer that these projects and their
deadlines would not have been imposed but for plaintiff's participation in protected activity. In
fact, plaintiff admits that factors other than retaliation could explain his supervisors’ decisions:
“The arbitrary and impossible deadlines indicaitbera lack of knowledge by Mr. Callahan and
Mr. O’Neill, or it is purposeful so as to set me up for failure and give management a reason to
discipline me.” Aff. of PauMorales (“June 21, 2010 Moraledf&), Ex. T to Pl.’s Opp. T 117
[Dkt. # 60-22] (emphasis added). As a resuljrlff has not met his burden, and defendant is
entitled to summary judgment on plaintiff's claitigt his supervisors taiated against him by
setting unreasonable deadlines.

Similarly, plaintiff has not established an inference of pretext or but-for causation with
respect to his claim that his supervisors impasa@asonable reportingg@rements to retaliate
against him. Defendant claims that the reporting requirements serve the legitimate,

nonretaliatory purpose of permittingsapervisor to ensure that his or her subordinate’s work is
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completed?* SeeDef.’s Reply to Pl.'s Opp. (“Def.’s Riy") at 12 [Dkt. # 63]; Sherry Mathes
Tr. (“Mathes Tr.”) 60:12-14, Feb. 25, 2013, Ex. C to Pl.’s Opp. [Dkt. # 60-5] (explaining why
she asked for a daily report on plaintiff's activiti€$:just figured if he wasn't getting it done, |
would like to know what he was doing that was preventing him from getting it done”).
Plaintiff's sole argument in rebuttal is that he has never before been required to provide frequent
updates and that he is unaware of any oBRRGC accountant who has had to provide those
types of updates. Pl.’s SOF |1 7, 13. But that argument does not support a finding of pretext.
With respect to the reporting requirement imposed by Mathes, plaintiff's assertion that no
other PBGC employee has had to provide dedlgorts is contradicted by the evidence he
presented to the EEOC. Sonia Bermudez — one of plaintiff's colleagues — stated in an affidavit
during the EEO investigation that Ms. Mathes had initially required daily reports from those
assigned to her teaffi. Aff. of Sonia Bermudez, Ex. 5 to Pl.’s Opp. T 24 [Dkt. # 31-6].
Furthermore, the record demonstratieat Mathes imposed the requirement oafter
plaintiff indicated to her that he was not going to be able to complete the project within the two
week time frame. Mathes Tr. 59:2—-6. Plaintifhkes no attempt to adess the circumstances
that prompted the supervisor's request to bt leprised of his progress, so his self-serving
comparisons to his own prior experience or his co-worker’'s experience does little to meet his

burden of proof. See Baloch550 F.3d 1200-01 (noting that the plaintiff's comparison to his

21 Defendant did not assertegitimate, nonretaliatory reaséor O’Neill's decision to ask
plaintiff to provide him with weekly updates@ instead argues that plaintiff abandoned this
claim because he did nadd@ress it in his oppositionSeeDef.’s Reply at 17. While defendant is
technically correct, plaintiff did contest the legitimacy of the reporting requirement in his
statement of material facts that are in dispueePl.’'s SOF { 13. Accordingly, the Court will
consider the claim but, for the reasons statedWdiads that plaintifinonetheless failed to meet
his burden to survive the summary judgment stage.

22 There is no indication that Mathes imposed the reporting requirement in order to retaliate
against the employees assigned to her team.
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colleague could not support an inference of retaliation because the colleague “was not similarly
situated”).

Plaintiff also fails to point to evidence that supports an inference of retaliation with
respect O’'Neill’'s request for weekly updates. eTHigh Dollar Credit Review project was the
first project that plaintiff had ever worked on for O’Neill, and plaintiff offers no evidence other
than his own beliefs that O’Neill never imposed a reporting requirement on anyone else. And
even if plaintiff was the only employee who was asked to keep O’Neill so informed, plaintiff
does not demonstrate any causal link betw#en imposition of that requirement and his
involvement in protected activise Plaintiff’'s final protected activity occurred in March 2009,
which was almost seven montbsfore O’Neill asked him to proge the updates, and therefore,
there is no basis to draw an inference of causation based on temporal prékisety Mcintyre
460 F. Supp. 2d at 133 (noting that courts in thsrict “often follow[] a three-month rule to
establish causation on the basidevhporal proximity alone”)see also Clark Cnty. Sch. Dist. v.
Breeden532 U.S. 268, 27374 (2001) (citation omitteddt(ng that “temporal proximity must
be ‘very close’). And there is nothing elseffered to support an inference that, but for

plaintiff's involvement in protected activity, O’Nlewould not have required plaintiff to provide

23 Although defendant argues that O’Neill didt know about plaintiff's protected activity

in October 2009 and plaintiff magkeno attempt to rebut that argant, the case law in this
Circuit instructs that, at the summary judgment stage, a supervisor's knowledge of protected
activity can be inferred from the employer’s knowledge of that acti\Bige Bernankeé57 F.3d

at 679. Thus, the Court can infer that O’Neill Wwnabout plaintiff's actions based on PBGC'’s
awareness of plaintiffs EEO complaint, and ptdf’s final protected activity — his March 2009
amendment of his EEO complaint — serves agpthiet from which the Court measures temporal
proximity. See Bernankeb57 F.3d at 680 (“[W]e have repeatedly held that an adverse action
following closely on the heels of protected activitgy in appropriate cases support an inference

of retaliation even when occurring years after the initial filing of charges.”).
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him with weekly updates. Defendant is therefis entitled to summary judgment on plaintiff's
claim that the reporting requirements violated Title VII's antiretaliation provfion.

B. Defendant is entitled to summary judgment on plaintiff's claim that Callahan’s
decisions to not select plaintiff for participation in the UAT program and the USDA
Leadership program violated Title VII's antiretaliation section.

Plaintiff also contends that Callahan retaliated against him in violation of Title VII when
Callahan did not select plaintiff for participation in the UAT program and denied plaintiff's
request to attend the USDA Leadership pang Pl.’s SOF {f 11, 15-16. Neither action
amounts to an adverse action under Title VII.

Other courts in this district have doruously held that the “denial of training
opportunities is only actionable if there is a resultant ‘material change in . . . employment
conditions, status, or benefitsDorns v. Geithner692 F. Supp. 2d 119, 133 (D.D.C. 2010)
(alteration in original), quoting.ester v. Natsiqs290 F. Supp. 2d 11, 29 (D.D.C. 2003), that
results “in a tangible harm.Id., quotingEverson v. Medlantic Healthcare Gy@14 F. Supp. 2d
77, 84 (D.D.C. 2006)see also Warne©956 F. Supp. 2d at 17Allen, 774 F. Supp. 2d at 204.

As a result, “the denial of a ... training opportunity must have a discernible, as opposed to a
speculative, effect on the terms, conditionspovileges of one’s employment,” and therefore,

“the denial of training oppanhities and committee assignments aesof, or in addition to, an

employee’s job responsibilities does not generadigstitute an adverse employment decision.”

24 The parties both dedicate a large portiortheir retaliation sections to the question of
whether the supervisor's had the requisite knoggedlt the appropriate times in order to support
a finding of causation. Although there appearbeca genuine dispute among the parties with
respect to the knowledge issue, trmu@ finds that it does not create timaterialdispute needed

to prevent summary judgment because, evee@mng that the supervisors had knowledge of
plaintiff's protected activities lere imposing the deadlines meporting requirements, plaintiff
still has not met its burden to establish that taeounted to adverse actions or that retaliation
was the but-for cause of their implementation.
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Warner, 956 F. Supp. 2d at 17%ee also Allen774 F. Supp. 2d at 20Borns 692 F. Supp. 2d
at 133.

Plaintiff provides the Court with no ewdce to show that his nonselection for
participation in the UAT programr Callahan’s denial of plaintiff's request for training funds to
attend the USDA Leadership program had aeatisable effect on the terms, conditions, or
privileges of his employment. In fact, nogre in his opposition to the motion for summary
judgment, his statement of matdrifacts, his exhibits attaed to his opposition, or even his
exhibits attached to his opposition to defendamtisr motion to dismiss does plaintiff make any
attempt to demonstrate that he suffered a tangible harm from not participating in the UAT
program. Defendant is therefore entitled to sammudgment on plaintiff’'s claim that Callahan
retaliated against him by not selecting plaintiff to participate in the UAT progi@ee Dorn
692 F. Supp. 2d at 133 (“[P]laintiff has failed to demonstrate that theldef her training
request produced any adverse consequences enfpdoyment status, condition, or benefits, and
therefore this component of her disgination and retali@on claim fails.”).

Similarly, plaintiff does not support his contem that Callahan’s aeal of his request
for training funds to attend the USDA Leadepsprogram amounted to an adverse action under
Title VII. In his statement of material facts, plaintiff “maintains that, had he been permitted to
participate in the USDA Leadership program, he would have gained additional managerial
experience and therefore advanced his careinvVCCD.” Pl.’s SOF q 16. But that claim is
speculative, especially considering that the selecting official in the most recent leadership
position plaintiff had applied for was focusing “oretactual jobs held by the candidates, rather
than committees on which they served or cross-training they receiWatier, 956 F. Supp. 2d

at 171. Moreover, the statements in pléfistiown declaration undercut his position that
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Callahan’s decision not to fund tpsirticipation in the USDA Leadership program had a material
effect on his ability to perform his job responliies as an accountant at PBGC. When asked
why he believed the USDA training “would habeen appropriate to your current duties,”
plaintiff answered:

Well, because one thing that was supposed to do is we were supposed to

be outside of the agency for about a year and we would undergo special

training. It wasn't about managemetotally. It was about working in

other federal agencies, learning what they do and writing reports. . . . The

other thing to think about was giveretBtress, given everything that was

happening in PBGC, | mean, for $5,000, they could have sent me off for a

year and we certainly could have hadtttistance we needed . . .. [T]hey

were telling us that those who went into the program probably would not

be around their agency very much for a year . . ..
Morales Dep. 127:21-128:2, 128:15-19, 128:23-25. Although it might be useful to learn how
other agencies operate, and plaintiff may heaeectly viewed the opportunity as a productive
“time out” from a difficult work environment, there is nothing about this testimony that
demonstrates that exclusionfnahe USDA Leadership program produced a material change in
plaintiff's employment condition, atus, or benefits. Therefong,did not amount to a material
adverse action.

But even if keeping plaintiff from the UAT program or the USDA Leadership program

did amount to an adverse action, plaintiff has n@t his burden to show that defendant’s
legitimate, nonretaliatory reasons for those deossiare pretextual or that retaliation was the
but-for cause of those actions. Dadf@nt states that plaintiff was not selected to participate in
the UAT program because the program was scleedia take place during October/November,
one of CCD’s peak periods for refund approvalsd therefore “Mr. Morales’ services were

required for performance of those refund approvalsather than UAT duties.” Decl. of Robert

Callahan (“Callahan Decl, Ex. 1 to Def.'s Mem. § 6 [Dkt. # 58-3]; Def.’'s SOF {{ 44-46.
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Plaintiff attempts to rebut that explanation by stating that the it “lacks merit because Mr.
Callahan made the decision to exclude plaintdhirsaid Plan in mi@007, several months prior

to the November peak period of refund activity?l.’s SOF § 15. But that fact does not cast
doubt on the legitimacy of the explanation, everad plaintiff contendshe decision was made
before the date the program was pushed backkegdiace in November. The previous schedule
had the UAT program occurring during the mowothOctober, which is undisputedly a peak
period for CCD.SeeCallahan Decl. | 5; Def.’s SOF  44-46.

And with respect to the USDA Leadership program, defendant asserts that Callahan
denied the request for training funds becaliigecost of the program exceeded the remaining
training funds available for that fiscal yedhe fee would have exhausted close to the entire
training budget for all CCD employees, and PB@&@Es in the process of developing its own
leadership program. Def.’s Mem. at 23-2%f.’s SOF {{ 51-53; Callahan Decl. 11 13-17;
Attach. 4 to Callahan Decl. [Dkt. #58-3]. Plaintiff attempts to rebut this legitimate,
nonretaliatory reason based on his own belief tthatagency could have made money available
to him if it wanted to and that the PBGC leadership program was not available at that time. Pl.’s
SOF § 16. But the testimony does not support his contesg@gallahan Decl. { 17 (“| have
never approved any training request by amgle CCD employee that exceeded the funds
available in the CCD training budget.”), and plaintiff's personal beliefs alone are not sufficient to
carry his burden to demonstrate prdtor to support but-for causatio®ee Forkkip306 F.3d at
1131 (internal citation and quotation marks omitted) (“ForKiited to provide any evidence,
beyond his conclusory assertions of loss oftiyesof any adverse consequence to his position

or future career . . .."”). Defendant is thus erditie summary judgment on plaintiff's claim that
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his exclusion from the UAT program and théSDA Leadership program violated the
antiretaliation provision of Title VII.

C. Defendant is entitled to summary judgment on plaintiff's claim that Callahan’s
decision to not allow plaintiffs EEO representative to assist him on two days in
January 2009 violated Title MI's antiretaliation section.

Plaintiff next alleges that Callahan reté#id against him when @Qahan denied Richard
Anderson’s request for official time to helpapitiff prepare his EEO complaint on January 15,
2009, and then again on January 22, 2009. Pl.’s Opp. at 5, 18. Defendant argues that he is
entitled to summary judgment on this claim because denial of a third party’s request for official
time does not amount to an adse action against the plaintfff. Def.’s Reply at 9. But
resolution of this question is not as simple defendant suggests. Although it was Anderson
who made the request for official time, he did so on behalf of plaintiff and with the goal of
assisting plaintiff in drafting his EEO complaint.is not beyond the realm of possibility that in
some situations, a supervisor who wishegdtaliate against an individual would do so by
denying that individual access toshor her official EEO representativ It is also not hard to
imagine that such a denial might, in some circumstances, effectively chill a reasonable
employee’s decision or ability to engage in protected activity. But the Court need not determine
whether this is one of those situations.

Even assuming that the refusal to permit Anderson to take official time to assist plaintiff
on those two days is actionable, plaintiff haded to rebut the legimate, nonretaliatory

explanation for that decision. Defendant exp$ that Callahan desdl Anderson’s request

25 Defendant also argues that the Courtady found that denial aiccess to plaintiff's

EEO representative did not amount to an advacsen under Title VII. But the Court did not
make that finding. Instead, in ruling on defendamtion to dismiss Count Ill, the Court found
only that some of plaintiff's alleged retaliatory acts might arise to the level of adverse action and
that he therefore survived the Rule 12(b)(6) motiblorales No. 10-cv-221, slip op. at 22—-24.
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because, at that time, Anderson was alreadgisting other employees with their EEO
complaints, he had just returned from vacat©@8D was short two accountants, and the agency
was about to enter the February peak filing gbri Def.’s Reply at 9-10; Callahan Decl.  18;
Attach. 6 to Callahan Decl. Kd. # 58-3]; Callahan Tr. 42:3—7Plaintiff does not dispute the
accuracy of any of those reasons. Instead, he argues that defendant’s explanation is pretextual
because, at that time, Callahaflowed Anderson to assist zdan’s wife with her EEO
complaint. SeeJune 21, 2010 Morales Aff. § 74. But thatinsufficient to carry plaintiff's

burden.

Anderson himself previously testified that MBallahan’s decision tdeny his request for
official time in January 2009 “was correct.” Anderson Aff. § 19. Moreover, while it is unclear
from plaintiff's filings when Anderson was permiitéo assist Callahan’s wife — in his July 6,
2009 Supplemental Affidavit, plaifitiasserts that Anderson assisted Callahan’s wife in October
2008,seeJuly 6, 2009 Supp. Aff. of Paul Morales, BExto Pl.’s Opp. 1 8 [Dkt. # 60-23], but in
his June 21, 2010 Affidavit, h@aces the date in January 2068eJune 21, 2010 Morales Aff.

74 — that fact is insufficient to carry plaintiff's bued to establish an inference of pretext or but-

for causation. If Anderson assisted Callahan’s wife in Oct@bé8, plaintiff has offered no
evidence to demonstrate that the same workload concerns were present at that time. And if
Anderson assisted Callahan’s wife in January 2p@ntiff's point actually confirms one of the
reasons that Callahan deniediderson’s request to help pi&ff: that Anderson waslready

helping other employees. An inference of retaliation does not arise in either case. If anything,
plaintiff's complaint that Callahapermitted Anderson to help his wibit not plaintiff gives rise

to an inference that Callahan may have shown favoritism or made an exception for his wife, not

that he retaliated against plaintiff. Thus, theu@ finds that plaintiffhas not carried his burden
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to establish retaliation as timeotivation behind the challengedtion, and defendant is entitled
to summary judgment on plaintiff's claim that Callahan’s denial of Anderson’s request for
official time to assist plaintiff in drafting his EEO complaint was retaliatory.

D. Defendant is entitled to summary judgment on plaintiff's claim that his lowered
performance evaluation in 2009 violated Title VII's antiretaliation section®®

Plaintiff has also not met his burden tardmstrate that his performance evaluation in
2009 can be the basis for a claim for retaliationis Well-settled in this Ccuit that, “[ijn order
for a performance evaluation to beaterially adverse, it musiffect the employee’s ‘position,
grade level, salary, or promotion opportunitiesSblis 571 F.3d at 1321, quotiri§aloch 550
F.3d at 1199see also Porter606 F.3d at 818Dorns 692 F. Supp. 2d at 132 (alterations in
original), quotingBrown, 199 F.3d at 458 (“There is a ‘thick body of precedent [that] . . . refutes
the notion that formal criticism or poor pemfieance evaluations areecessarily adverse
actions.”). This requirement reflects that “[e]valuations may change over time due to a variety of

reasons;” this is “a reality of the workplace and, consequently, a more negative evaluation

26 In addition to asserting that PBGC retaliated against him by lowering his performance
evaluation, plaintiff originallyargued that the 2009 change his performance evaluation
standards was a retaliatory adl.’s Opp. at 6, 22. But plaintiff’'s most recent actions suggest
that he has abandoned that position. He prevideargument or evidence in his opposition or
statement of facts that the clggnwas an adverse action oattht was done for a retaliatory
purpose. Moreover, plaintiff expressly disclaims that the change in the employee appraisal
process was retaliatpin his deposition:

Q: Mr. Morales, did you believe thahe modification of the employee
performance appraisal process was retaliatory towards you?

A: No. I've stated that it was a violation of the CBA, the collective
bargaining agreement.

Morales Dep. 158:7-11. But to the extent that plaintiff does basethigation claim on the
2009 change in the employee performance standirfdsls for the same reasons as his claim
that his 2009 lower performance evdioa was the product of retaliation.
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compared to a prior evaluation is simphot sufficient, standing alone, to establish
discrimination, retalion, or pretext.”Warner, 956 F. Supp. 2d at 162.

Plaintiff does not allege that he sufferedragihle harm of that kind and therefore has not
shown that the lower performance evaluation in 2009 amounted to a material adverseSssion.
Solis 571 F.3d at 1321 (alteration in original) @mal citation and quation marks omitted)
(“Taylor’'s bare, conclusory allegation thette was denied promohal and bonus opportunities
[a]s a result of PBGC’s unlawful conduct in \athg Title VII's prohibtion against retaliation
does not discharge her burden to show the ettahsawere attached to financial harms.”);
Baloch 550 F.3d at 1199 (“Baloch did not produce evidence showing that the 2003 negative
performance evaluation couldffect his position, grade level, salary, or promotion
opportunities.”);Warner, 956 F. Supp. 2d at 162 (“[P]laintiff cannot rely solely on her slightly
lower performance evaluations‘ekcellent’ rather than ‘outanding’ to support her claim.”).

Moreover, even if plaintiff had alleged sonangible harm sufficienio demonstrate that
his 2009 performance evaluation ‘oheets expectations” was adse, he has failed to rebut
defendant’s legitimate, nostaliatory explanation for the alation: that it was supported by
the narrative and comments on the evaluation foDef.’'s Mem. at 21-23; Def.’s Reply at 12—

13; Def.’s SOF 11 58-60. Nor has he shown risaiation was the but-for cause of the decline.
Plaintiff does not even dispute the accuracy of the comments that prompted the lower
assessment. Instead, he reasserts his bebefhth supervisors gave him assignments with
unreasonable deadlines and that they subjected his work to greater scrutiny than that of his co-
workers while providing no testimony or docurteay evidence as support for those conclusions.
Pl.’s SOF § 17. Plaintiff also makes no attemptiéononstrate that the comments that supported

his lowered performance evaluation — that he “(i) timely submitted a write-off report only eight
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out of the twelve months, (ii) did not provig®tated account historie@ii) failed to properly
document 18 customer communications, and (inegeted no documentation demonstrated that
he had resolved canceled or returned refurdsf’s SOF § 60 — even relate to the projects with
the allegedly unreasonable deadlines. And the tC@s already concluded that plaintiff has not
shown the deadlines to be retaliatory. Plaittiéfrefore has not met Hisirden, and defendant is
entitled to summary judgment on plaintiff's clathmt his supervisors violated Title VII when it
gave him a lower performance evaluation in 2609.

E. Defendant is entitled to summary judgment on plaintiff's claim that Callahan’s
decision to deny plaintiff's request for advanced sick leave violated Title VII's
antiretaliation section.

The last alleged retaliatorgction that plaintiff points to in support of his Title VII
retaliation claim is based on Callahan’s denial of plaintiff's request for advanced sick leave in
February 2009. Pl.’s Opp. at 22. But, as ia tase of the other alleged retaliatory actions
above, plaintiff has not méis burden of proof at the summary judgment stage.

First, plaintiff has not established that the denial of his advanced sick leave request was
an adverse action under Title VII. Although sonoarts in this district have found a denial of
advanced sick leave to be an adverse actiwset cases involved eitharsignificant period of
time — three to four weeks of sick lea¥&hilds-Pierce v. Utility Workers Union of An883 F.

Supp. 2d 60, 65, 75 (D.D.C. 2005) — or a showing of financial harm from the déngds v.
Potter, 700 F. Supp. 2d 20, 43 (D.D.C. 2010). Here, plaintiff has not suggested that he

experienced a financial harm from the deniahisfrequest, which weakens his assertion that the

denial was an adverse actioBee idat 41. But even if he did demstrate that he experienced a

27 In the amended complaint, plaintiff memts that his performance evaluation eventually
dropped to “unacceptable.” Am. Compl. 1118 But he does not mention that rating in
connection with the summary judgment motidrhe Court will therefore treat it as abandoned.
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financial loss as a result of the denial, thdvtease action does not rise the level of being
materiat the denied request was for only one day of sick leave and was thetefor@imis
See Dorns 692 F. Supp. 2d at 133, quotiriRpchon 438 F.3d at 1219 (explaining that,
“assuming that the denial of advanced sick ¢e@vactionable, the amount in question here” —
three days — “is tode minimigo be considered ‘material’ or ‘significant’™).

And, even if the Court were to find that tdenial of sick leavavas an adverse action,
plaintiff has not met his burdeto rebut defendant’&gitimate, nonretaliatory explanation for
that decision or to show but-for causation. Defandplains that PBGC'’s policy states that
advanced sick leave is not available unlessndividual plans to take three consecutive days,
and that plaintiff therefore did not qualify forathtype of leave because he requested only one
day. Def.’s Reply at 8-9. Plaintiff makee attempt in his opposition to rebut this explanation;
instead, in the amended complaint, he claimed that it was within Callahan’s discretion to decide
whether to give him advanced sick leave émly one day, but he provided no documentary
evidence to support that contention. Am. Compl. 1 117, 120. He simply pointed to another
occasion, a month later, when he requested to be put on the flexiplace program and Callahan
instead granted him three hours of advanced sick lelkef 120. Whether this is enough to
create an inference of pretext is questionablejtlides not establish but-for causation. In fact,
Callahan’s willingness to accommaedaplaintiff one month later weakens the inference that
retaliation was the but-for cause@éllahan’s decision to deny the February 2009 request. Thus,
defendant is entitled to summgndgment on plaintiff's claim tt Callahan’s decision to deny

his request for advanced sick leave violated Title VII's antiretaliation provision.
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CONCLUSION
Because plaintiff has failed to meet hisdeem in support of his sparate treatment and
retaliation claims and because none of the facts that plaintiff claims are in dispute are material to
the outcome of this case, the Court finds that defendant is entitled to judgment as a matter of law

on Counts | and Ill. The Court will thereforeagt defendant’s motion for summary judgment.

A separate order will issue.

74@4 B heh——
U

AMY BERMAN JACKSON
United States District Judge

DATE: May 19, 2014
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