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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEVEN TINDAL,

Plaintiff,
Civil Action No. 10-237(BAH)
V.
Judge Beryl A. Howell
JOHN MCHUGH

in his official capacity aSecretary of the Army

Defendant.

MEMORANDUM OPINION

The plaintiff Steven Tindal brings this action against the defendant SecretaeyArmy
pursuant to the Administrative Procedure Act (“APA”), 5 U.S.C. 88 BD8eq. seeking to set
aside the decision of the Army Board for Correction of Military Records (“teed or “the
ABCMR”), which denied the plaintiff's request to be reinstated to Reserve activg statu
promoted to the rank of Lieutenant Colonel, and transferred to the Oregon Arragdil&uard.
Theplaintiff served in an activduty cacity in the United States Army for over twenty years.
Following his retiremenin September 2002, heice appealetb the Board, claiming that he
had fileda request to extend his actigiaty service and thus that his retirement was an injustice
that rejuired correction. The Board denied his appeals, and the plaintiff now seeks tonovertur
the Board’smost recent denials arbitrary and capricious and unsupported by substantial
evidence. Both parties have filed motions for summary judgment, and thigfdhas also filed

a motion to supplement the administrative record with further evidence.
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BACKGROUND

Since this is an administrative law case, the Court will first discuss the regulatory
framework underlying the agency’s decision before discussinigt¢heand the procedural
history.

A. Requlatory Framework

This case implicatessomewhat labyrinthine collectiasf United States Army personnel
regulationggovernng how soldiers are administratively procesgmtticulaty when they reach
a certain maximurtevel of service As discussed more fully below, the plaintiff was at all times
relevant to this lawsuit a member of the Army Active Guard Reserve ("A@Rd so the Court
will discuss the Army’s personnel regulations as they apply to participatiis AGR program.
Under Army regulations, “[a]lIAGR officer personnel will be released from [active duty]
or [full-time National Guard duty] when they have attained 20 years and 1 month of qualifying
service for retirement purposes. unless they have beapproved for voluntary retention under
[Army Regulation] 600-8-24.” Army Reg. 135-18 { 4-12 (1996j.a soldier wantsgo request
an extension of his active-duty service, known as “selective retensiach’a request “will be
submitted when the soldier completes 19 years of such service” and “will barseswgght
command channels.See id. The “command channels” through which such requests must be

sent depends upon whether the AGR soldier is sermingéderal or state chain of command.

! The Court will cite all Army regulations as “Army Reg. __” rather thafAR " to avoid confusion between
citations to Army regulations and citations the Administrative Recore. Cidurt cites to the version of the
pertinent Army regulations that were in place in 2002, when the plaigtiifiéd.

2The AGR program is a federal program that has both federal and state cotaphreeto “the murky and mystical
duality of the National Guard systemSee Bowen v. United Statd® Fed. Cl. 673, 676 (2001)he AGR

program places Army National Guard and Army Reserve soldiers on eitleraf activaduty statusseelO U.S.C.
§12310, or fulltime National Guard dutygee32 U.S.C. 802(f), in order provide fultime support “for

organizing, administering, recruiting, instructing, or training the [Armagidtal Guard] or the [Army Reservekee
Army Reg. 13518 111-1. “Thus, the AGR includes a member of the [Army National Guard] sgonrfulttime
National Guard duty in state status, and it also iredutie same member when he or she is called to active duty in
his or her federal statusFreeman v. United State88 Fed. Cl. 360, 364 (2011).
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See id.For an AGR solder serving in the Army National Guafde., the state chain of
command), the requests would be sent to the National Guard Bureau (“N&&3)d.

Retirement from the AGRased upon maximugears of servicean be either voluntary
or involuntary. “A mandatory retirement is required by law and is initiaggthle Headquarters
of the Department of the Army].” Army Reg. 600-8-24 § 6-24a (2002). On the other hand, “
voluntary nonwaiver retement” may be requested by an officand ‘it is Army policy to
approve a voluntary nonwagr retirement application when an officer will have served at least
20 years of active Federal service as of the requested retirementldate8-14asee also id.

1 6-20 (outlining steps for processing a voluntary retirement application). Hehcetary
retirementn the AGR program igiitiated by the salier who applies for such retirement, and
involuntary retirement is initiated by Army Headquarters and proceedsdrgitmn of law. The
timing of an AGR soldier’s retirement, however, is not necessarily correlated to whbther
retirement was voluntary or involuntary because “[a]n officer may reqgetsiment and be
retired voluntarily on his or her mandatory retirement daBe#&d. § 6-24asee alsad. 1 2-23d
(“The officer’s separation will not be delayed past the scheduled release date du
nonsubmission or late submission of a voluntary retirement request.”).

Related to bothetirement and selective retenti@nsoldier isequired to meet certain
minimum medical and fitness criteri&or example,n order for a soldier to be retained and
“selected for subsequent duty in the AGR Program,” he “must possess” cdrtaimum
qualifications, including certain “Physical and Meaicqualifications. SeeArmy Reg. 135-18
1 2-4b & tbl. 2-4 see alscArmy Reg. 40-501 ch. 3 (2008aying out “Medical Fitness
Standards for Retention and Separation, Including Retirement”). Thesecgtialifs include

“body composition/weight contrattandard[s]” and “medical fitness standardarmy Reg.



135-18 thl. 2-4.Generally, medical evaluation of whether actikgy soldiers meet mimum
physicalrequirements is only initiated “when a question arises as to the Soldier’y tabilit
perform the duties of his or her office, grade, rank, or ratingusecof physical disability” or a
soldier's commanding officer “believes that a Soldier of their command Heutaperform the
duties of their office, grade, rank, or rating because of a physical disdb#ieeArmy Reg.
635-40 11 4-6, 4-8 (1990).

As to retirement, “[m]edical examination prior tetirements required,” and “will be
scheduled not earlier than 4 months prior to the retirement date.” Army Reg. 600-8-24 | 6-6.
“When a soldier is being processed for separation or retirement for sedakenthan physical
disability,” however, “continued performance of assigned duty commensutatiig/or her
rank or grade until the solder is scheduled for separation or retirements @gagsumption that
the soldier is fit.” Army Reg. 6380 13-2(b)(2). This presumption may be overcomarfer
alia, “[a]n acute, grave illness or injury or other significant deterioration of tltgessl physical
condition occurred immediately prior to, or coincident with processing for sepaoat
retirementfor reasons other than physical disability and which rendered the soldier unfit for
further duty.” Id. 1 3-2i{2)(b).

In addition to these general medical and fitness requirentbats, are twa\rmy
administrative system&levant to this casevhich are designed to evaluate soldiers’ fithess for
duty. The first is called the Physical Performance Evaluation Systera$'Rvhich is
“designed to evaluate soldiers who have been issuathampent physical profile with a
numerical designator of 3 or 4 .to.determine if they have the physical abilitystgisfactorily

perform their primary military occupational specialty (PMOS) worldwide and in a field



environment.” SeeArmy Reg. 60060 12-12 The PPES establishas “administrative

screening board” called the Military Occupational Specialty/Medical RetentiardB

(“MMRB”) to make this determinatiorid. Referral to an MMRB is requirethter alia, when a
soldier is issued a permanent physical profile with a numerical desigrid&anr 4,see id.f 2-2,
though referral to an MMRB is nper serequired as a part of the selective retention procass.
soldier is exempted from mandatory referral to an MMRB if he is “[a]n adting officer who

is within 1 year ofthe] date of mandatory retiremefor age or length of service” unless he has
“sufficient time remaining to be eligible for reassignment and receivenamssig instructions.”
See idy 23f. After evaluating a soldier, the MMRB may recommend either (1) reteatitre
soldiets PMOS (2) placing the solider in a probationary status;rég)assification of the
soldier'sPMOS or (3)referral of the soldier to the Armg/Physical sability Evaluation
System(“PDES”), see id.|1 4-17 to 4-20, which is the second administrative system relevant to
the instant casaliscussed belowAny erlisted solder “pending MMRB action and follow-on
determinationsnay not reenlist,” though “[i]f otherwise qualified, they may extend their current
enlistment” in accordance with Army regulatiorfsee idJ 3-7a. If a soldier is “retained fimis
currert] PMOS, reclassified into another PMOS, or found fit by the PDE&nlistment or
extension of enlistment will not be denied on medical grounuk.f 3-7c.

The PDES, much like the PPES, is concerned with “determining whether a Soldier is
unfit because of physical disability to reasonably perform the duties of hes office, grade,
rank, or rating.” SeeArmy Reg. 63540 {1-1. Similar to the screening role played by the
MMRB in the PPES processneedical evaluation boaldMEB” or “MEBD?”) is involved in the

PDES processSee idf 2-10a.“MEBD’s are convened to document a soldier's medical status

3“The basic purpose of the physical profile serial system is to provideler ia overall functional capaygj” and
“[flour numerical designations are used to reflect different levels otifural capacity.” SeeArmy Reg. 46501
9 73b. The numerical designators 3 and 4 are the lowest levels of functionatyafeei idtbl. 7-1.
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and duty limitations insofar as duty is affected by the soldier’s statli§}4-10, and a soldier is
generally referred to an MEBD, like &MRB, when a questioarisesabout the soldier’s

ability “to perform the duties of his or her office, grade, rank, or rating becausgsi¢ah
disability,” see id14-6, 4-8. A soldier may also befeered to an MEBD by the MMRB see
Army Reg. 600-60 Y 4-20, andferral to an MEBD is required if a soldier has certain medical
conditions, including diabetes mellitus, “when proven to require insulin or oral med&&bir
control.” SeeArmy Reg. 46501 { 3-11d.

B. Factual and Procedural Background

In March 1976, the plaintiff enlisted in the U.S. Arm$eeAdmin. R.(“A.R.”) at 269-
70, ECF No. 15-6. After completing just over three yeéixctive servicgthe plaintiff was
honorably discharged on February 29, 198@e idat 267 see alsdef.’s Statement of Facts
(“Def.’s Facts”){ 2, ECF No. 16-2. In December 198% plaintiffwas appointed as a Second
Lieutenant in the South Carolina Army National GuabgeA.R. at6, 251-52.The plaintiff
was promoted to the rank of First Lieutenant in December E@@5d.at 226, and to the rank of
Captain n November 1988&ee id.at6, 207. On September 30, 1993, the plaintiff was
transferred to the Oregon National Guaek id.at 193—-97, and in October 1994, the plaintiff
wasfirst ordered to active duty in the AGR prograsee idat6, 185-86. In February 19%7e
plaintiff was promoted to the rank of MajdBee id.at6, 168. Also, in November 1997, the
plaintiff was diagnosed with diabetes mellitus, which he “cor@dall . with exercise, diet, and
limited oral medication.”SeeAm. Compl. { 5, ECF No. 13; A.R. at 12Zhe plaintiff was
subsequently issued a “B-permanent profilein 1998 as a result of his diabetes diagnosis,

though he “was not referred to an NRB” at that time.SeeAm. Compl.| 6, 9.

“ Due to the close similarities between the PDES and PPES, it is unclear veieieis referred first to an
MMRB, rather than being directly referred to an MEBD.
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In December 2001, the plaintiff was notified that he would be released from actve dut
and transferred to the Retired Reserve on August 31, 2002, after haemgdwenty years of
active federal serviceSeeDef.’s Facts 1L1. At some unspecified time in 2002, the plaintiff
submitted a request for voluntary retirem&ree idf 12; A.R. at 6.The plaintiff claims thain
or about Februarg002, heequestedelective retention in the AGR prograi®eeAm. Compl.

1 21° Also at some point in 2002, the plaintiff was processed threitgaran MMRBor an
MEBD, though it is unclear from the record when or howntteglical referralvas initiated and
what the outcome of theedical referralvas SeeA.R. & 12; Pl.’s Opposing Statement of Facts
(“Pl.’s Facts”) §11-B, ECF No. 22-2; Am. Compl. § T9The plaintiff alleges in his Amended
Complaint that he was referred to an MMRB in June 2002, and tha¥IM&B later

unfavorably referred him to a follow-on MEB as not deployable and for further digabil
processing SeeAm. Compl. 11 31, 33. On July 23, 2002, the plaintiff was once again notified
that, pursuant to his application for voluntary retirement, he would be retired frva cisty

and transferred to the Retired Reserve, effective August 31, B¥¥A.R. at 145. In
accordance with this notice, the plaintiff was in fact released from atiiyson August 31,
2002, after serving twenty years, one month, and twenty-four days of active fedeiad.sSee

id. at 125, 145.

® Although the parties do not disputet the plaintiff submitted a voluntary retirement requbstre is no
doaumentation in thédministrative Record showing when exactly this request was submitted or recdiveeked,

it is unclear from the Administrative Record whether the plaintifflsinry retirement request was submitted
before or after his purported sefige retention request, or whether they were subnsitadltaneously Despite the
fact that the Administrative Record contains 137 pages of the plaipfsonnel records, stretching from 1976 to
2003,seeA.R. at 134-210,the Administrative Record contains no documentation of the plaintifisntary
retirement requestThe plaintiff allegsin his Amended Complaint that the retirement request was submitted
“concurrently” with his retention request and that he “was ttedd if the request for extension was approved, NGB
would pull the retirement papersSeeAm. Compl. 126.

®n his original Complaint, the plaintiff alleged that he submitted this extemsiguest in January 2003ee
Compl. 126, ECF M. 1.

" The Amended Complaint contains two paragraphs denominated as paragr&geAd. Compl. at 6. All
citations to paragraph 19 of the Amended Complaint in this Opinion are tardograph 19 listed first in the
Amended ©mplaint.



The plaintiff's personnel record reflects a long and distinguished careslitary
service. On October 20, 2002, the plaintiff received the Meritorious Service Nedhdd f
twenty years ofexemplary service coupled with his supaechnical expertise.SeeA.R. at
138. His commanding officers also consistently and enthusiastically recommemdied hi
promotion to the rank of Lieutenant Colon&ee idat 140—-41 (“Promote when eligible.ijt. at
147 (“Promote to lieutenant colonel and give him every opportunity for our best proféssiona
development schools.”). at 153 (“MAJ Tindal is Battalion command material and should be
considered when eligible.”). On September 4, 2002, a promotion board selected the gaintiff f
promotion to the rank of Lieutenant Colonel, but the promotion selectiodeeteredull and
void due to the plaintiff's transfer to the Retired Reserve prior to the approvaifdase
promotion. SeeDef.’s Facts 16; A.R. at 118, 134.

On September 9, 2005, the plaintiff submitted an application to the Boagdesting
reinstatement to active duty in the AGR program, promotion to the rank of Lieut@olanel,
and transfer to the Oregon Army National GuasgeDef.’s Facts L7; A.R. at 120-23. In his
original applicationfiled pro se the plaintiff contended that he had “been unjustly treated
compared to [his] Active Component counterparts” because “the National Guare megtis
and policies are more restrictive than the Active Compone3ggA.R. at 122. Specifically, the
plaintiff contended, “if | had been a Regular Army officer, | would have bbknta serve 24
years at my rank,” but “because | was a member of the Army National Guard @hd not
Regular Army, | was not given the opporitiyrto continue my career and retire as a Lieutenant
Colonel or possibly a higher rankltl. at 121. The plaintiff also mentioned in his submission to

the Board that “[tjhe Oregon National Guard tried to extend me before mgnmetit date;

8“The Army Board for Correction of Military Recos ABCMR?), a civilian review board, is empowered to
review applications for the presence of an error or injustice and make recalations for corrective action.”
Def.’s Mem. in Supp. Mot. for Summ. J. (“Def.’'s Mem.”) at 1 n.1, ECF Ne116
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however, théime ran out to my retirement date without any positive results.at 122.
Further, the plaintiff stated thtie NGB had “directed that [he] go through a Medical Evaluation
Board,” and that although “Mr. Grant Moyer, the Medical Evaluation Board directstated
[he] would not have to go through an MRB to stay on Active Dutyridweerthelesshad to go
before an MRB.”Id. In short, the plaintiff argued in his original appeal to the Boardhthditad
been treated unfairly because he was forced to retire after twenty yearsetactice, while
officers in the regular Army component could serve in active duty in the rank of Majap to
twenty-four years.On August 31, 2006, the Board considered the plaintiff's arguments and
evidencejncluding his Board application and his military personnel records, and the Board
denied his request for relieGee idat 115-18.

On February 26, 2010, the plaintiff filed his original Complaint in the instant adton.
his Complaint, the plaintiff presented a different version of the arguments he atibahoe the
Board. In particular, the plaintiff alleged that “[h]e attempted to arguenthiée his [active
federal service] extension was pending, NGB directed that he go throsgleasuMedical
Evaluaton Board and MRB to determine if he was physically fit to continue with his career
SeeCompl. § 35, ECF No. 1IThe Complaint further alleged that the plaintiff “was referred to an
MEB for diabetes, but that condition was never an issue that affected his perfrimadncin
this regard, the plaintiff alleged that “the [NGB] in May 2002 directed Majoddlibe
processed for disability retirement through a MEB and MMRB, both at Fort Jacksdni&
1 27. The plaintiff complained that “[t|he Board did not address the MEB or MMRB issues, nor
the injustice of NGB insisting on these boards until the clock ran out on Tindal's extensi
request.”ld. 136. Although conceding that “it was not explicitly clear that [the plaintiff] was

invoking the equitable powers of the Board to retroactively approve his [extensiorgtieqae



claimed that “there is some evidence in the record to suggest that héddifi41 (quoting
Calloway v. Brownleg366 F. Supp. 2d 43, 55 (D.D.C. 2005)).

On June 17, 2010, the parties filed a joint motion to remand the case to the Beard.
Consent Mot. for Voluntary Remand to Agency (“Mot. to Remand”), ECF No. 7. In that motion,
the parties stated that “Defendant seeks to withdraw the final agency deciseomd remand ¢h
action to the [Board] to reconsider its decisioid” at 1. In light of the plaintiff's equitable
arguments regarding his purported extension reqwésth were not clearly raised before the
Board the first time around, the defendant “agree[d] that remand to the [Bogrdiapaate so
that the board can further analyze the limited issue of whether the [NGH] tailenely act
upon Plaintiff's extension request and, if so, whether such failure is an erraicenrsinequity
supporting the redif that plaintiff seeks.”ld. at 3. The joint motion also made clear that “[o]n
remand, the [Board] will not consider any other arguments that Plaintifs nai$es complaint.”
Id. This precluded review of the plaintiff's “novel arguments” regardimg equitable remedies
of estoppel, tollingand“lulling.” See idat3—4;see alsacCompl. 1 39.The defendant agreed to
have the Board consider the limited issue regarding the plaintiff's purporetsext request,
“all of the relevant evidence thatatiff previously submitted to the [Board]” and three new
pieces of evidence, which included two academic research papers from stuttentd. §t
Army War College and a previous Board decisi®eeMot. to Remandt 3-4. The previous
presiding judge in this case granted the parties’ motion and remanded the arthgeBdard for
further considerationSeeConsent Remand Order, ECF NG’ 9.

After the plaintiff submitted a new application for relief, the Board, on SdpEeB0,
2010, once again denieldetrelief requestedSeeA.R. at 4-14.The Board made two primary

conclusions in arriving at its decision. First, it concluded that “there is no evidefthe i

° This case was assigned to the current presiding judge on January 20, 2011.
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plaintiff's] records and he did not provide any evidence that he requested retentierA@GR
program prior to his retirementfd. at12. Second, the Board concluded that, even asgutimen
plaintiff had submitted an extension request,'{i¢ [plaintiffs] MEB had no impact on his

ability to submit an extension request and did not prevent him from submitting a request much
earlier,” (2) “[h]ad such a request been submitted earliappears the NGB could have had it
approved with a waiver or pending the MMRB,” and (3) “there is no evidence that [the
plaintiff's purported extension request] was submitted early enough to alldw@Beo process

it prior to his retirement.”ld. at12-13. More generally, the Board noted that “[a]ssuming [the
plaintiff] did submit a request for an extension and it could not be processed beforsele ret

the delay in submitting the request was of his doing, and he cannot complain now that he is due
relief because his voluntary retirement was not delaykt.at 13.

On November 22, 2010, the plaintiff filed an Amended Complaint, asking the Court to
set aside the Board’s September 2010 decisnater the APA.SeeAm. Compl. at 1.This time,
the plaintff alleged that “[t]he record shows that Tindal's extension request wastin fa
submitted because NGB medically flagged the application for Tindal's 8fRapent profile for
diabetes,” and thus the plaintiff alleged that “NGB initiated an MMRB for purpfsé&R
continuation.” See id{ 19° Further, the plaintiff contended in his Amended Complaint that
“[t]he record implies that the NGB referral to an MMRB in June 2002 had the effect
suspending a[n] extension request to continue AGR servidef 31. The plaintiff also
included in his Amended Complaint, for the first time, what he claims is “the actuaisteq
forwarded by Major Tindal that went into Army channelSé&e idJ 22. The plaintiff clarified

that he was now raising “a nanenetary chim to reconsider on factual error the agency decision

19 The plaintiff also allegethat “the NGBdirected MMRB later recommended Tindal to a Bier disability
processing.” Am. Compl. 19.
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denying Tindal’'s request to grant a discretionary extension of AGR statlislenying
reinstatement in a Reserve active status after involuntary transfer to thezl Retserve.”ld.

1 45 see alsod. (characterizing the plaintiff’'s claim as “[a] challenge to [a Board] decision
based on erroneous facts?).

Currently pending before the Court are three motions. The first two are craessot
summary judgment filed by each party. The third motited by the plaintiff, asks the Court to
supplement the administrative record with four new pieces of evidence. Thesegfie
evidence include(A) “Major Tindal’s ‘Request for Retention Beyond 20 Yeadgted
February 27, 2002; (B) “Major Tindal's June 11, 2002 Army school and travel orders to Fort
Dix, N.J. to attend ‘Commandd General Staff Officer Course(C) “Steven Tindal's
declaration, dated July 20, 2011 (explaining why Exhibits A and B were not availab20ati
when released by Oregon ARNG),” and ([Rlaintiff's] Counsel’s Declaration, [dated]
November 18, 2010,” which “offers relevant background information on past NGB practices
provided in [an] interview of a retired Army [NGB] Brigadier GenerghéePl.’s Mot.
Supplement at 1-2, ECF No. 24. For the reasons discussed below, the Court grants the
defendant’s motion for summary judgment, andiee the plaintiff's crossnotion for summary

judgment and motion to supplement the administrative record.

1 Asis clear from the plaintiff's allegations in the Amended Complaint, Xistence or nowxistence of the

purported retention request is of central importance to this case ardr&di¢fisought by the plaintiffAs the
defendant explains: “Withoutehextension, Plaintiff can not be promoted pursuant to law and can reshsted

to AGR status. Therefore the success or demise of his relief nafloalsyfrom the determination concerning his
extension request.” Def.’s Mem. at The Court hasat lost sight of the passage of years since the plaintiff was
retired from active serviceEven had the plaintiff been promoted to the rank of Lieutenant Colo26D3, it is

unlikely that he would be serving in an actigaty capacity currently. Therefore, what is at stake in this case is not
the plaintiff's reinstatement to actiduty service, but his retroactive promotion to the rank of Lieutenadon€lp

which would provide him with a larger military retirement salary.
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. LEGAL STANDARD

Under theAPA, an agency action may be set asgideis “arbitrary, capricious, an abuse
of discretion, or othevise not in accordare with law”! 5 U.S.C. 8§ 706(4A). Review of
agency actions under the “arbitrary and capricious” standard is “highly didé¢rand
“presumes the agenyaction to be valid."Envi. Def. Fund, Inc. v. Costj&57 F.2d 275, 283
(D.C.Cir. 1981). In assessing an agency decision, the Court reviews whether “the decision was
based on a consideration of the relevant factors and whether there has beenraictdar er
judgment.” Citizens to PresOverton Parkinc.v. Volpe 401 U.S. 402, 416 (1971brogated
on other groundsCalifano v. Sanderst30 U.S. 99, 105 (1977)The scope of the Cous’
review under this standard ‘is narrow and a court is not to substitutdgisgunt for that of the
agency.” United Steel v. Pension Benefit Guar. CoR9F. Supp. 2d 232, 245 (D.D.C. 2012)
(quotingMotor Vehicle Mfrs. Ass'v. State Farm Mut. Auto. Ins. C463 U.S. 29, 30 (1983)).
“[A] reviewing court may not set aside an agency [decision] that is rationed, twas
consideration of the relevant factors, and within the scope of the authoritateéeleg the
agency by the statute,” so long as the agency has “exfaihe relevant data and articulgtp
a satisfactory explanation for its action includingaional connection between the faasrid
and the choice made.State Farm463 U.S. at 42—43 (quotirBurlington Truck Lines, Inc. v.
United States371 U.S. 156, 168 (1962)

While judicial review ofanagency’s actions is generally narrow and subject to a
presumption of validityreview of he Board’s decisiongs particularunder the APAs
“unusually deferential.”SeePiersall v. Wintey 435 F.3d 319, 324 (D.C. Cir. 2006) (citidgeis
v. Sec’y ofAir Force, 866 F.2d 1508, 1514 (D.C. Cir. 1989)). When reviewing a decision of the

Board this Court’s “inquiry focuses not on whether themd was ‘substantively correct’. . but

13



rather on whether the ABCMR'’s explanations for that choice demonstrateetbatdnts
‘permissibly exercised [their] discretion and made a choice that is sagpgayrtat least
substantial evidence. Hill v. Geren 597 F. Supp. 2d 23, 29 (D.D.C. 2009) (citkhgmer v.
Roche 226 F. Supp. 2d 222, 226 (D.D.C. 2002)). The “plaintiff must overcome a strong
presumption that the military administrators discharged theies correctly, lawfully, and in
good faith.” Escobedo vGeren 602 F. Supp. 2d 244, 249 (D.D.C. 2009) (cithrgelle v.
Slater, 111 F.3d 172, 177 (D.C. Cir. 1997)). To rebut this presumption “the plaintiff has the
burden of showing by cogent andanlky convincing evidence that the decision was the result of
a material legal error or injusticeld. (citationsandinternal quotation marks omitted).
1. DISCUSSION

The Court will begin by addressing the merits of the plaistiffotion to supplement the
administrative record. Next, the Court will address the defendant’s argthmethe plaintiff
has waived certain arguments by failing to raise them before the agenaily, fhe Court will
discuss the merits of the parties’ motions for summary judgment.

A. Supplementing the Administrative Record

Under the APA, “the court shall review the whole record or those parts ofdtogite
party.” 5 U.S.C. 8§ 706ee also Am. Wildlands v. Kempthqr80 F.3d 991, 1002 (D.C. Cir.
2008) (“The record consists of the order involved, any findings or reports on which taisord
based and ‘the pleadings, evidence, and other parts of the proceedings befonecth& age
(quoting FED. R.APP.P.16(a))) Hence, “[i]t is a widely accept principle of administrative
law that the courts base their review of an agency’s actions on the matatiaieté before the
agency at the time its decision was madd/S, P.C. v. Alvarez129 F.3d 618, 623 (D.C. Cir.

1997) accord Camp v. Piti411 U.S. 138, 142 (1973) (“In applying [the arbitrary and
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capricious] standard, the focal point for judicial review should be the administratioel
already in existence, not some new record made initially in the reviewing’x.t

“There are exceptional circumstances in which supplementation of the admuestrati
record is appropriate due to some deficiendMdrcum v. Salazar751 F. Supp. 2d 74, 78
(D.D.C. 2010) accord City of Dania Beach v. FABA28 F.3d 581, 590 (D.C. Cir. 201(“[W]e
do not allow parties to supplement the record ‘unless they can demonstrate unusual
circumstances justifying a departure from this general rule.” (qudtaxg Rural Legal Aid v.
Legal Servs. Corp940 F.2d 685, 698 (D.C. Cir. 1991)pape Hatéras Access Pres. Alliance
v. U.S. Dep't of Interigr667 F. Supp. 2d 111, 112 (D.D.C. 2009) (“A court that orders an
administrative agency to supplement the record of its decision is a raf biitte D.C. Circuit
has recognized thre®rrowinstancesn which supplementation of an administrative record may
be appropriate: (1) if the agency ‘deliberately or negligently excluded documents that may have
been adverse to its decision,’ (2) if background information was needed ‘to detesmeitiner
the agacy considered all the relevant factors,’ or (3) if the ‘agency failed t@iexpl
administrative action so as to frustrate judicial revievCity of Dania Beach628 F.3d at 590
(quotingAmerican Wildlands530 F.3d at 1002)Underlying these exceptionsowever, is the
“strong presumption” that an agency has properly compiledritiee record of materials that it
considered, either directly or indirectly, in making its decisiee, e.gMarcum 751 F. Supp.
2d at 78Maritel, Inc. v. Colling 422 F. Supp. 2d 188, 196 (D.D.C. 2006) (“Although an agency

may not unilaterally determine what constitutes the administrative record, theyaggoys a

12 5ee alsdeukmejian v. Nuclear Regulatory Compi?s1 F.2d 1287, 132®.C. Cir. 1984) (en banc) (“Were
courts cavalierly to supplement the record, they would be tempted talsgoess agency decisions in the belief
that they were better informed than the administrators empowered byeSsigd appointed by the President.”),
vacated en banc in part on other groundg0 F.2d 1320 (D.C. Cir. 1985); Steven Stark & Sarah V&atting No
Records: The Failed Attempts to Limit the Record in Review of Administrative,AgiDMIN. L. REV. 333, 334
(1984) (“The reasoning behind record review is that if courts were toiesdhe evidence that was not before the
agency when it made its decision, courts would be acting as independeiotnd®eikers, rather than as reviewing
bodies whose limid task is only to check arbitrary actions by the executive branch.”).
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presumption that it properly designated the administrative record absergwtince to the
contrary.’). To overcome that presumption, “a plaintiff must put forth concrete evidence that the
documents it seeks to ‘add’ to the record were actually before the decisioarhdkarcum

751 F. Supp. 2d at 78ccordNat’| Mining Ass’n v. Jacksqrg56 F. Supp. 2d 150, 156 (D.D.C.
2012).

A doctrine related to “supplementing” the administrative recovehisn a court permits
consideration of “extraecord evidence.'See, e.gNational Mining Ass'n856 F. Supp. 2d at
156 (“A separate standard governs judicial consideration of eetae evidence, which
consists of evidence outside or in addition to the administrative record that was ssangce
considered by the agency.” (internal quotation marks omitted)). The D.C. Cirs@kplained
that “the familiarrule that judicial review of agency action is normally to be confined to the
administrative record.. . exerts its maximurforce when the substantive soundness of the
agency'’s decision is under scrutinygsch v. Yeutte876 F.2d 976, 991 (D.C. Cir. 1989).
Particularly when the procedural validity of an agency’s action is in guestowever;it may
sometimes be appropriate to resort to ext@rd information to enable judicial review to
become effective.ld. Recently, thé.C. Circuit has cautioned that the exceptions announced
in Eschare “narrow” and that, “at mosEfcH may be invoked to challenge gross procedural

deficiencies.*® Hill Dermaceuticals, Inc. v. FDA709 F.3d 44, 47 (D.C. Cir. 20t2jccord

131n Esch theD.C. Circuit listed eight potential circumstances in which consideration of-extard evidence may
appropriate:
(1) when agency action is not adequately explainethénrecord before the court; (2) when the
agency failed to consider factors which are relevant to its final deci@drwhen an agency
considered evidence which it failed to include in the record; (4) when ascaseomplex that a
court needs more evidence to enable it to understand the issues clearly;cé®es where
evidence arising after the agency action shows whether the decision was comett (6) in
cases where agencies are sued for a failure to take action; (7) in cases arisirtfeuNdtional
Environmental Policy Act; and (8) in cases where relief is at isspecally at the preliminary
injunction stage
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Theodore Roosevelt Conservation P’ship v. Salass F.3d 497, 514 (D.C. Cir. 2010)
(acknowledging that consideration of extezord evidence “is the exception, not the rule”)

As summarized above, the plaintiff has moved to “supplement the administrativé# recor
with four new exhibits.SeePl.’s Mot. Supplement Admin. R., & Mem. in Supp. (“Pl.’s Supp.
Mem.”) at 1, ECF No. 24. Two of these documents appear to be personnel records of the
plaintiff: (A) a copy of his purported AGRetentionrequest; and (B) a copy of the orders
directing him to attend a Command and General Staff Officer Course in JuneS¥®R]. The
other two documents are sworn declarations: (C) one by the plaintiff himge#ireng why
proposed Exhibits A and B were unavailable until 2008; and (D) otleebgiaintiff's attorney,
recounting the contents of a conversation with a “retired National GuagadBsr General”
which provided “relevant background information on past NGB practickes.at 1-2. At the
outset, although the plaintiff's motion ig/ked as one to “supplement the administrative record,”
the doctrine of supplementing the administrative record, discussed above, cleamptaeply
to the instant cadeecause the plaintiff has not attempted to “put forth concrete evidence that the
documents [he] seeks to ‘add’ to the record were actually before the decisionin@ess
Marcum 751 F. Supp. 2d at 78. Thus, the Court will evaluate the plaintiff’'s motion as a request
for the Court to consider extracord evidenceUnder that rubric, the Court concludes that the
plaintiff's motion to supplement should be denied for three reasons: (1) the ptioesfnot
challenge the procedural validity of the Board’s decision; (2) none &dtieexceptionsited
by the plaintiffapply; and (3) the two documents relied upontrhesavily by the plaintiff bear

indicia of unreliability.

Esch 876 F.2d at 99{quoting Stark & WaldSetting No Record86ADMIN. L. REv. at 345). More
recently, the D.C. Circuit “appears to have narrowed these exceptions:t¢liowhen the agencfailed to
examine all relevant factors; (2) when the agency failed to explain adbgjitsigrounds for its decision;
(3) when the agency acted in bad faith; or (4) when the agency engaged in iny@fugpgor’ National
Mining Ass'n 856 F. Supp. 2d d56-57 (citingIMS, 129 F.3d at 624).

17



1. The Plaintiff Does Not Challenge the Procedural Validity of the Board’s
Decision.

As discussed above, the exceptions permitting consideration ofregtnal evidencen
an administrative law case “at most. may be invoked to challenge gross procedural
deficiencies.” Hill Dermaceuticals 709 F.3d at 4%ee also Marcuni751 F. Supp. 2d at 79
(“The Eschexceptions arenore appropriately applied in actions contestihg procedural
validity of agency decisions.”)In the instant caséowever, the plaintiff does not challenge the
procedural validity of the Board’s decision. Rather, the gravamen of the plaiol#im is that
the Board’s decision was irrational and that its factual findings were not suppgrseibstantial
evidenceas discussed in more detail belo8eePl.’'s Mem. Supp. Cross-Mot. for Summ. J. &
Opp’n to Def.’s Mot. for Summ. J. (“Pl.’s Opp’n”) at 7-11, ECF No. 22-1. Thus, the substantive
natureof the plaintiff's complaint about the Board’s decision militates strongly aigidias
consideration of extreecord evidence.

2. None of theCited Esch Exceptions Apply.

Moreover, as to the plaintiff's proffered Exhibits A and B, the Court is conceragd th
considering such evidence would be highly prejudicial to the Board because thé plainti
concedes that this evidence was available well befor20th@ Boardlecision at issue in this
case.See, e.g.Decl. of Steven Tindal (“Tindal Decl.”) 3, ECF No. 243 (attached as proposed
Ex. C) (explaining that proposed Ex. A was available as of 2008); PIl.’s Supp. Mem. at 1
(“Exhibits A and B were not available until 2008 . . . .). The plaintiff contends that the defenda
prohibitedhim from submitting Exhibit®\ and B “or any other documents except those included
within Tindal's 2006 BCMR applicationdnd therefore the plaintiff argues that “Exhibits A

[and] B . .. fall within anEschexception permitting supplementing the record for evidence
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previously unavéable.” Pl.’s Supp. Mem. at 1, 8. As support for this assertion, the plaintiff
cites (1) certain portions of the joint Motion to Remand; and (2) ara#é-conversation between
plaintiff’'s counsel and defendant’s counsel discussing the terms of the rathand,, yet
neither of these documents supports the plaintiff’'s contention. The portions of the jaom Mot
to Remand cited by the plaintiff merely summarize the defendant’s agreemenwtthallo
plaintiff to submitotherpieces of new evidenced. two academic research papers) and state
that “[tihe ABCMR will not consider [the] new arguments [raised in the plémtfomplaint]

on remand.”SeeMot. to Remand 11 8, 10. If anything, the contents of this foation indicate
that the defendantas willing to have the Board consider newdencesupporting the plaintiff's
equitable arguments, even though it would not considenawargumentsot previously raised
in the 2006 Board proceedinee id.

Likewise, the amail conversation cited by the plaintiff provides no support for the
contention that the defendant or the Bdaréclosed consideration of new, relevant evidence on
remand. Much liketheportions of the Motion to Remand discussed abdweeemail
conversationndicatesthat defense counsel was concerned “about the ABCMR only considering
theissueslaced before it in the original applicatiorSeeA.R. at 30 (emphasis addedge also
id. at 29 (objecting to submission of “thrasgumentghat were never before the Board” and not
wanting to “reargue thassueof whether the longevity policy is fair’ (emphasis added)).
Indeed, plaintiff's counsedpecificallyeschewed the implication that he was trying to submit
new evidence at all; hsole objection to defense counsel’s propasesdandmotion, as set forth
in the e-mail conversatiomas certain language “implying the complaint raises new evidence

not already before the [Board], not within its constructive knowledigke.at 30. Plaintiff's

4 This, of course, assumes that Eschexception for evidence previously unavailable is still recognized in this
Circuit, which has been called into question by more recent Circuit casé&ke National Mining Ass, 856 F.
Supp. 2d at 1567 (citingIMS, 129 F.3d at 624).
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counselwent so far as to statdy intent in [the] Tindal complairis not to raise new argument
or evidencée Id. (emphasis added).

Plaintiff's counseimade the argumemd defense counsel that the Board should consider
the new evidence (academic resbgpapers and previous Board decisioegause they were
“within [the Board’'s]constructive knowledge.1d. Yet, plaintiff's counsel never so much as
implied the existence dxhibits A and BJet alonediscusedthese documents as evidence that
the plaintiff sought tobe considered by the Board on remases; id.at 29-30,despite the fact
thatthe documents haallegedly alreadypeen in the plaintiff's possession for some tirtre.
fact, the plaintiff has offered no evidence to show that the defendant or the Rwardvwer
aware of the existence of ExhibitsoA B until the filing of the Amended Complaint in
November 2010-after the Board had already matie September 20Xdecisionchallenged in
this case Defense counseleverobjecedto submittng the new evidence offered by the plaintiff
and never “refused Tindal's submission on remand of any other documents except these befor
the [Board] in 2006,” as the plaintiff contendSeePl.’s Supp. Mem. at 2. Thus, the very
evidence cited by the plaiff demonstrateghat contrary to the plaintiff's contentions, Exhibits
A and B do not “fall within arEschexception permitting supplementing the recordefadence
previously unavailablé. See idat 3

The plaintiff argues that Exhibit-Bthe declaation by plaintiff's counsel summarizing
the information about NGB practices ostensibly conveyed to him by a retired Aationil
Guard Brigadier Generalshould be considered, either as “evidence previously unavailable” or
as “backgroundnaterial’ thatis not argumentative but ‘primarily explanatory in nature&Sée

id. at 3-4 (quotingCorel Corp. v. United State65 F. Supp. 2d 12, 31 (D.D.C. 2001As to

15 Also, because the sole purpose of Exhibit C is to “explain[] whyExhibits A and B were not available until
2008,"seePl.’s Suppl. Mem. at 1, Exhibit C likewise does not fall within &syh exception.
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the unavailability exceptioff, the plaintiff stated ithis Amended Complaint théte Brigadier
General “was notivailable to comment until 201Gs2eAm. Compl. § 16, and plaintiff's counsel
elaboratedn Exhibit D that prior to 2010, the soura# the informationwas addressing various
health isses affecting her family membeseePl.’s Ex. D, ECF No. 29 (filed under seal)his

is hardly compelling support, and it is not sufficient to overcome the weighty grésarthat a
court should limit its review to the record before the agency aintieedf its decision Although
the family health issues outlined in the sealed version of Exhibit D are undoubtanlg sthey
do not rise to the level of rendering the source’s informati@available particularly because it
appears that at least sowfethose family issues persisted throtigé timethe source spoke with
plaintiff's counsel. See id. Absent some further explanation regarding the prior unavailability of
this evidence, it appeaas leasequally likely that the plaintiff simplgid na think to obtain this
evidence until it became clear that the Board’s 2010 decision was adverse'fo him.

As to the exception for “background information,” that exception does not apply to
proposed Exhibit D for several reasons. First, the “backgroundhiation” exceptiormas been
interpreted by the D.C. Circuit to apply only when such information is necessalp thée
court understand the reasons for the agency’s action, or to ensure that the agedesedoals
relevant factors See James Madisdutd. by Hecht v. Ludwi@2 F.3d 1085, 1095 (D.C. Cir.
1996);Envtl. Defense Fund57 F.2d at 285-86. Second, such “background information” is
generally supposetd come from those who “participated in the pertinent agency actions,” not
from third partes purporting to act ake factoexpert withesses regarding the practices of the

agency in questionSee Envtl. Defense Fungb7 F.2d at 286Finally, any “background

18 Once again, this discussion assumegiendathat this unavailability exception is still recognized in this Circuit.
Contra National Mining Ass'n856 F. Supp. 2d at 1567.

7 Indeed, it is difficult to conclude that it is mere coincidetia the information in Exhibit D “was provided
November 18, 2010,” Am. Comp.1%—a mere fortyfive days after the plaintiff was notified of the Board’s
decisionseeA.R. at 2.
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information” submittedcan never. . . examine the propriety of the decision itselfl! Yet,
Exhibit D runs afoul of each of these principles: (1) it is not necessary to help thasmartain
whether the agency considered all relevant faadotise reasons for the agency’s acti(®) it
does not come from any member of the Board or other person who participated in thie Boar
decisionmaking process this caseand (3) 1 is submitted essentially as a thpdrtyexpert
affidavit, challenging the merits of the Board’s decisibrAs a result, the Court concludes that
the extrarecordevidence in the plaintiff's proffered Exhibit D does not fall within any
recognized exception to the general rule limiting APA review to the recordelie®agency at
the time of its decision.

3. Exhibits A and D Bear Indicia of Unreliability.

In additionto all of the above-discussed reasons for denying the plaintiff's motion to
supplement the administrative record, the Court also has concerns regardingbiigyref the
two pieces of evidence relied upon most heavily by the plaintiff in his briefirgbEx A and
D. As the defendant points out, theareserious questions about the authenticity of Exhibit A,
which the plaintiff says is a copy of his AGR extension request. Ekhibit A contains no
endorsement signatures or other indicatioas ithwas administratively processefieeDef.’s
Reply to Pl.’s Opp’n to Def.’s Mot. for Summ. J. & Def.’s Opp’n to Pl.’s Cross-Mot. forrBum
J. ("Def.’s Reply”) at 12 n.5, ECF No. 30. Second, it was purportedly obtained from the Oregon

Military Departnent,seeTindal Decl. 12, but theofficial within the Oregon Military

18 That the information in Exhibit D is being offered to challenge the nfritse Board’s decision is obvious from
the face of the Amended Complaint, whigtes the information contained in Exhibit D to contend that “Tindal’s
extension request was in fact submitted because NGB medically flaggappiication for Tindal's 3P pmanent
profile for diabetes."SeeAm. Compl. 1L5-19. The nature of Exhibit D asde factoexpert affidavits likewise
apparent fronthe plaintiffs crossmotion for summary judgment, in which bigesthe information in Exhibit D to
bolster his argument that the Board erred in failing to conclude thatdin¢iffs MMRB proceedings
“[s]luspen[ded]” his purported AGR extension requetePl.’s Opp’n at 5, 9see alsdl.’s Joint Reply to Def.’s
Opp’n to CrossMot. for Summ. J. & Mot. to Supplement the Admit (“Pl.’s Reply”) at 5, ECF No. 33The use
of purported “background information” in this way “would be contrary tosiees of the Supreme Court and of
[the D.C. Circuit].” Envtl. Defense Fund57 F.2d at 286.
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Departmentesponsible for maintaining personnel resdrdssubmitted a sworn declaration
stating that his office has no record of any such document in the plaintiff's pdrBe@ad his
office also has no record of correspondence with the plaintiff regarding such a docerent,
Decl. of Michael Gillett (“Gillett Decl.”) 18—4, ECF No. 32-1?

Exhibit D is a redacted version of a sworn declaration from the plaintiff's chuvtseh
purports to recount a telephone conversation with an anonymous individual about “past NGB
procedures or practices on AGR assignments involving possible medical disgtiahfi’ See
Decl. of John A Wickham (“Wickham Decl.”) 1, ECF No. 24 principal concermwith
regard to this documerthe plaintiff has offered no reason why this information had to be
submitted as blatant hearsay, rather than having “the source” him or hersetfasinorn
declaration attesting to such procedures or practicebis motion to file the declaration under
seal, the plaintiff referenced the fact that “the source has expressed fears aff oejtiser
adverse action bjghe] military, officials from the NGB, or othersgeePl.’s Mot. for Leave to
File Decl. UndeiSeal(“Pl.’s Seal Mot.”)at 1, ECF No. 28, but the identity of “the source” is no
secret. The plaintifiamedthe source in his Amended Complaint, stating that “[t]he information
on past NGB practices. . was provided ...by Brigadier General Julia Cleckley, ARNG (ret.).”
SeeAm. Compl. 1 16. Furthermore, the plaintiff does not explain how General Cleckley could
legitimately fear reprisal, in light of the fact that she appears to be retired doger serves in
the chain of commandd.; see als Pl.’'s Seal Mot. at 1. Even assuming that the source of the

information were anonymous, he or she still could have submitted a sworn declaratioseahder

19 Additionally, the defendant argues that Exhibit A “only evidences,yifraing, an intent to request retention.
Nothing more.” Def.’s Reply at 12 n.9.he defendant may very well be corrdwt Exhibit A, which is a&re
bones request for retention, does not contain all of the informagbisthequired to constitute a full retention
request “packet” referenced in the Administrative Rec@eeA.R. at 62. Yet, the defendant does support his
assertion with any authority indicating what other items the plaimtitfld have been required to include with his
extension request for it to satisfy Army or National Guard regulations.
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if reprisalwerea legitimate concernln short thesandicia of unreliabilityfurther supportie
conclusion that proposed Exhibits A and D should not be retroactively added to the
Administrative Record”

As the foregoing discussion makes clear, the plaintiff has not establisheadbptienal
circumstances” required to permit supplementatiomefadministrative recordSeeMarcum
751 F. Supp. 2dt 78. Nor has the plaintiff established that the proffered evidence, in the
context of the instant case, qualifies for any of the “narrow” exceptionstiagwonsideration
of “extrarrecord evidene.” See Hill Dermaceutica)]¥09 F.3d at 47. Therefore, the Court will
deny the plaintiff's motion to supplement the administrative record and will nodeorise
exhibits submittedby that motion in adjudicating the merits of the plaintiff's claim.

B.  Waiver

Next, the Courwvill address the defendant’s argument that the plaintiff has waived
certain arguments by failing to raise them before the Bo&odput the defendant’s waiver
argument in context, the Court must first summarize the argument thaaitité@fghas arguably
waived. The plaintiff argues in his cross-motion for summary judgment that thé’8oar
conclusion that there was no evidence that the plaintiff requested an extensiorcovéididy
service is contradicted by the fact that the plaintiff was processed throWNBRB. SeePl.’s
Opp’'n at 7-8see also idat 4-5. The logic of this argume(the “MMRB/extension request
argument”)is thatan MMRB would not have been ordered unless the plaintiff had requested to
be retained in active dutySee idat 8. Relatedy, the plaintiffalsocontends that the Board

failed to consider the “regulatory presumption” that “a proper [extension]stegulemitted

2 Although these indicia of unreliability may render such documentsviisatble undethe Federal Rules of
Evidence, the Court does not draw any conclusions about whether suctedtswould bger seinadmissible
before the Board. As the plaintiff points otltte Board is “not bound by formal rules of evidenceS&ePl.’s
Reply at 5-6 (quoting Pl.’s Reply App. at 12, ECF No.-33
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earlier was the reason NGB directed an MMRB when presented with Tindal’arngsrn
medical condition.”See idat 10 The defendant argues, in response to these arguments, that
“[n]ot once does Plaintiff's application or supplemental statement [to the Bdateljos even
suggest that his extension request caused his MMRB refeBaéDef.’s Reply at 9.Hence,
thedefendant argues that the plaintiff has “waived this argument by failing éoth@&sssue to
the agency.”ld. at 1Q

“Simple fairness to those who are engaged in the tasks of administration, aigemdslit
requires as a general rule that courts sthook topple over administrative decisions unless the
administrative body not only has erred but has erred against objection madena¢ the
appropriate under its practiceUnited States v. L.A. Tucker Truck Lines, |8d44 U.S. 33, 37
(1952). Hence, the D.C. Circuit has consistently held that courts “are bound to adhere to t
‘hard and fast rule of administrative law, rooted in simple fairness, thasis®t raised before
an agency are waived and will not be considered by a court on revi@aturn v. McHugh
679 F.3d 924, 929 (D.C. Cir. 2012) (quotiNgclear Energy Inst. v. ERA73 F.3d 1251, 1297
(D.C. Cir. 2004) (per curiant)accord CSX Transp., Inc. v. Surface Transp, B84 F.3d 1076,
1079 (D.C. Cir. 2009) (acknowledging the “weBtabished doctrine of issue waiver, which
permits courts to decline to hear arguments not raised before the agency wbargthad
notice of the issue”)This principle applies to legal, as well as factual, argumesgseNuclear
Energy Institute373 F3d at 1290 (“To preserve a legal or factual argument[a] proponent
[must] have given the agency a ‘fair opportunity’ to entertain it in the adnaitingrforum
before raising it in the judicial one(juotingWash. Ass’n for Television & ChildrenkRCC,
712 F.2d 677, 681 (D.C. Cir. 1988))TheD.C. Circuit has very recently clarified that the

standard for waiver in administrative laases focuses on whether the “specific argunaunt”
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forth by the plaintifiwas raised before the agenc§ee Koretof¥. Vilsack 707 F.3d 394, 398
(D.C. Cir. 2013). Under this standardist@ircuit “require[s] ‘the argument [the plaintiff]
advances here’ to be raised before the agency, not merely the same general |€gatlissue.
(quotingNuclear Energy Institute373 F.3d at 1291).

In response to the defendant’s contentlat the plaintiff waived thepportunity to raise
the MMRB/extension requeatgument, the plaintiff first argues essentially that it wasisot
duty to bring this argument to the Board’s attention. In this regard, the plaigti#saathat the
Board has a “moral duty to address the true nature of any injustice,” imgtgnthe Board
should have read between the lines of the plaintiff's application in the name of j@awfel.’s
Reply atl-2. Similarly, the plaintiff dismisses the defendant’s waiver argument as “semantic
quibbling,” because the plaintiff “was not required to hand-hold an agency, palyidides with
the [Board]'s presumed regulatory expertise on the elementary purpibed dMRB].” 1d. at
6. In this same vein, the plaintiff characterizes his MMRB/extension requgshant as “a
regulatory fact which “does not constitute a separate claim or argument of error or injustice.”
Id. Finally, the plaintiff argues thdie placeal the Board “on notice” ahe MMRB/extension
requestargument when he: (1) “explained the function of an MMRB” and “alleged that at the
time he submitted his extension request for approval, NGB ‘instead’ refemetd kine
MMRB;” (2) “explained that further action on his pending extension request was rsiespe
when NGB directed he undergo the MMRB;” (3) “explained that while final actionson hi
extension request was pending, NGB directed an MMRB to determine if he waséntinue
his career;and (4) “noted that the result of the MMRB was ‘approval to continue’ as an AGR.”

Id. at 6-7.
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First, the plaintiff's arguments about not being required to “hand-dmolagency” anthe
Boardhaving a‘moral duty to address the true nature of anjiystice,”see idat2, 6, downplay
the plaintiff'sresponsibilities as a party claiming relief before an administrative agency.
Although the Board may have the “moral duty” cited by the plaintiff, that duty sare
demanding than the duty of every administrative agency to “consider [the] anpasipect[s] of
the problem” before itSee, e.gState Farm463 U.S. at 43. Moral duty or no moral dutg t
Boardis not requiredo make a claimant’s case for him or sift through the materials submitted
by a claimant to discern whether any implied arguments are being iGaddat’l Ass’n of
Clean Air Agencies v. ERA89 F.3d 1221, 1231 (D.C. Cir. 2007) (“Objections must be
prominent and clear enough to place the agency ‘on notice,’ for EPA is noeceto cull
through all the letters it receives and answer all of the possible implied argtimdnis the
claimant’s responsibility, in the first instance, to lay out his arguments irsanaaly clear
fashion, so that the Board can havdaar“opportunity” to consider themSee, e.gNuclear
Energy Institute373 F.3d at 1290This is particularly true when the claimant is represented by
counsel, as the plaintiff was during his 2010 Board proceedibgeA.R. at 16. By that same
token, although an expaatiministrativeagencylike the Boards presumptively familiar with the
contentsand meanin@f its ownrules andegulations, an agency is not required to anticipate and
address every possible argument a panight have mad® it based on those rules and
regulations.

Similarly, the plaintiff's attempt to cast MdMRB/extension requestrgument as a
“regulatory fact,” rather than “a separate claim or argument of error otiggriss
unpersuasiveSeePl.’s Reply at 6. Although the plaintiff lays out four aspects of his submission

to the Board, which he claims put the Board “on notice” of his MMRB/extension request
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argumentsee idat 6-7, it is clear thathe MMRB/extension request argumena distinct
contention that was absent from his submissiornise Board. Indeed, further examination of the
plaintiff’'s submissios to the Board reveathat the plaintiff actually attempted separate

rather than connect, his purported extension request and his MMRBgiracé-irst, the

plaintiff stated in his 2010 submission to the Board that he had previously “indicatedhtlat ‘t
ran out’ on his pending [active federal service] extension request when NG&dlinecundergo
unnecessardisability proceedings.’SeeA.R. at 32 (emphasis addedge also idat 17 (stating

to the Board that “NGB directed [the plaintiff] undengonecessariOS and MEB processes”
(emphasis added))That the plaintiff at least twicgharacterized his MMRB processing as
“unnecessary” could fairly be read¢ontend that the MMRB processing was unrelated to his
purported extension requedsAt the very least, characterizing his MMRB processing as
“unnecessary” could not have reasonably put the Board on notice that the plaintiff ahkide
MMRB processing to be mecessaryesult of his extension request, which he now argues before
this Court. The plaintiff also contended in his submissions to the Board that his purported
extension request was “suspended” while he underwent MMRB processaiglat 17, and

that the NGB required an MMRBIfhstead ofprocessing [his] routine extension request id.

at 40(emphasis added). These statemalss stronglymplied that the plaintifivas arguing

that his MMRB processing wamarallel andlistinctfrom the processing of his extension request.
It is perhaps true that the plaintiff's reference twitais Board submissions to “continu[ing]”

his careersee idat 4142, in relation to his MMRB processing could be read to imply a
causative relationship between the plaintiff's extension request and his MMRBwasimore
thanreasonable for the Board not to make that tenuous inference, particularly in light of

plaintiff's otherstatementgustdiscussed
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In short, the plaintiff never argued before the Board that his MMRB procesasgraof
that he submitted an extension request. Indeed, the plaintiff neveadyaannection
(causative or otherwisdetween his purported extension request and his MMRB processing that
would have reasonably put the Board on notice that the plaintiff was offering his MMRB
processing as evidence that he in fact submitted an extension request in piecirsis a
reailt of this omission, the plaintiff has waived his ability to make that argument in this Cour
See, e.gKoretoff 707 F.3d at 398. The Board never had a fair opportunity to address that
argument, and therefore this Cocaimot fault the Board for not doing so.

C. The Plaintiff Has NotDemonstratedAny Error in the Board’s Decision

Even assumingrguendathat the plaintiffhad argued that the MMRB was proof of the
existence of his extension request, the plaintiff still would not be able to dent@astyarror in
the Board’s decision that would warrant vacatur or reversal under the APA.

First and foremost, the plaintiff has not demonstrated that the Board was unreasonable
not applying the “regulatory presumption” that “a proper [extension] requbstitted earlier
was the reason NGB directed an MMRB when presented with Tindal's permanerdlmedic
condition.” SeePl.’s Opp’n at 10. As the Court discussed above in reviewing the Army’s
personnel regulations, an MMRB proceeding is not automaticajtyetred bythe submission of
a request for selective retentioBee suprdart I.A. (outlining relevant regulatory framework).
Instead, Army regulations only specifyg relevant partthatreferral toan MMRB isrequired
when (1) a soldier is issued a permanent physical profile with a numerigaates of 3 or 4; or
(2) a soldiemwaspreviously cleared by an MMRB, but “[t|he condition for which the soldier was

previously etained deteriorates or thedielr is given additional duty limitations for the
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condition.” SeeArmy Reg. 600-60 Y 2-2bThus, referral to an MMRBs not necessarily related
at allto whether a soldier is being processed feelactive retentiorequest.

The defendant argues that “Rli@f's voluntary retirement explains the basis for
Plaintiff’'s medical processing” because voluntary retirement “regairasdical examination.”
SeeDef.’s Reply at 16see alscArmy Reg. 600-8-24 | 6-6 (“Medical examination prior to
retirement is requed.”). The plaintiffcounters, however, that “an MMRB is notaedical
examination’ nor can it be part of retirement processing.” Pl.’'s Reply at 2helNparty cites to
Army regulations to support his argument on this point, and Army Regulation 600-8-24 does not
define what constitutes a “medical examination” incident to retirem&@mhy Regulation 600-8-
24 states onlyhat “[t]he officer'simmediate commander will ensure the medical examination is
processed according fArmy Regulation] 40-501."SeeArmy Reg. 600-8-24 § 6-6. That
referenced regulatiomn turn,states that retiremehinedical examinatiorisare required to
include several elemeniscluding a full clinical evaluatiorut they do not appear tequire
referral to an MMRB or an MEBDSeeArmy Reg. 40501 18-12. Therefore, the regulatory
underpinning is elusive for the defendant’s arguntieait the retirement “medical examination”
would have necessarily triggered the plaintiff's referral t&/&RB.

As a matter of factthe Administrative Bcordprovidesno factual basiat all, under
applicable Army regulation$or the plaintiffto bereferredto the MMRB in 2002.The plaintiff
had been issued a permanent physical profif@oés a result bhis diabetes, but that occurred
in 1998,seeAm. Comp. 11 6, Qvhich was approximately foears before he was actually
processed through an MMRB in 2002. According to Army regulations, the plaintiff should have
been referred to an MMR#& the timehe wadssueda permanent physical profile of “3sée

Army Reg. 600-60 Y 2-2.a, but he was seeAm. Compl. I 9.Read as a whol¢he
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Administrative Recordsuggests, but does not compel, the conclusion thalahsiff's
processing through an MMRB was the result ohdministrative errqrrather than a retention
request Most notably, an August 23, 2002r&il from the plaintiff's Physical Evaluation Board
Liaison Officer(*PEBLQO”), which the plaintiff cited to the Board and cites in his Amended
Complaint,seeA.R. at 46-41; Am. Compl. 34, stated that the plaintiff “ha[d] not overcome the
presumption of fitess rule” contained in Army Refgtion 635-40 { 3-2b(2)SeeA.R. at 61.
That presumptionf fithessonly applies “[w]hen a soldier is being processed for separation or
retirement.” SeeArmy Reg. 635-40  3K{2). Furthermore, the plaintiff's PEBLO explicitly
noted in his August 23, 2002neail—just over a week before the plaintiff's retirement date
that “[a]t the present time, you [Major Tindal] have submifeed application for length of
service retirement and are presumed fit for duty.R.Aat 61. The PEBLO never referenced any
pendingretentionrequest, despite the plaintiff's contention that such a request was the primary
catalystfor his referral tdhe MMRB. See id.This is substantial evidence that the plaintiff's
referral to an MMRB was unrelated to any purported extension reffuest.

Furthermorethe Board’s decision to deny the plaintiff's requested relialsis
supported by the July 30, 2002reil from an NGB personnel staff officewhich the plaintiff
submitted in support of his applicatioBeeA.R. at7, 62. That email, which the Board
specifically discussedee idat7, 12, stated that, as of July 30, 2002, the plaintiff was still
“working his packet and will forward it to [the NGB personnel officer] whenebisiplete.” Id.
at 62. As the Board observed in its decision, this e-mail “shows that, as late as 30 Julye2002, t
applicant had not forwarded a package to the NGB office responsible for granéngiexs.”

Id. at 12. The Court agrees with the reasoning of the Board on this point and finds that the

% The plaintiffevenagreed with this interpretation of his MMRB in his original Complairterein he alleged that
“the [NGB] in May 2002 directed Major Tindal be procesgmddisability retirementhrougha MEB and MMRB,
both at Fort Jackson, S.CSeeCompl. 27 (emphasis added)
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Board’s conclusion that the plaintiff had not submitted an extension request is supported by
substantial evidenc®. As a result, the plaintiff's contentierthat “the [Board] relied on
erroneous factsand reached conclusions that were “contradicted” by Army regulateeB|.’s
Opp’n at 9—11, is unsupporteg the record?

Finally, even had the plaintiff been able to present evidence that he submitiatiame
requestthe Boards alternative conclsionsthat (1) “[h]ad such a request been submitted earlier,
it appears the NGB could have had it approwéti a waiver or pending the MMRB,” and
(2) “there is no evidence [the retention request] was submitted early enough tchallNGB to
process it prior to [the plaintiff's] retiremehseeA.R. at 12—13, were substantially supported by
military regulations First, it is clear that, even assuming the plaim#fisubmitted a selective
retention requegiacketin February 2002, that submission would have been in violation of
National Guard regulations, which state tfeention requests “should be forwardedAomy
NGB headquarters]2 months prioto the soldier completing maximum years of Active Federal
Service.” SeeNGR 6005 { 5-4a(3) (1990)emphasis added)Under that regulation, the
plaintiff's retention request should have been forwarded no later than September 1, 2001.
Additionally, it is clear that Army regulations do not permit ttleck [to] r[u]n out” on a
retention requestue to medical processirggeCompl. § 36, as the plaintiff has suggested it did
in this case. Army regulations make clear that, for a sdi@ethe plaintiff who was “[a]n

active duty officer whgwas] within 1 year of [the] date of mandatory retirement for age or

% The plaintiff argues that “at first impression, [the July 30, 2002jiemerely suggests that [the personnel
officer’s] version of Tindal's extension packet was ‘not compléet&eePl.’s Opp’n at 1Qemphasis omitted)
There is no basis in the recdmddraw such a conclusion, howevére July 30, 2002-mail makes no reference to
multiple “version[s]” of the extension request packet, or that any otleesion” of the packdiadin factbeen
submitted through appropriate channeleeA.R. at 62.

% |ndeed, the plaintiff's multiple uses of the word “perhaps” in himiarent on this poirgpeakvolumes. Sedd. at
10. The plaintiff's speculation about the meaning of the limited ewilezlating to the existence or rexistence
of his extension raggst is insufficient to overcontbe substantial evidence supportthg Board’sconclusions,
particularly considering the “unusually deferential” standard aévethat applieso review d the Boards
decisions See, e.gPiersall, 435 F.3cat 324 Hill, 597 F.Supp. 2dat 29.
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length of service,” he would have been exempted from an MMRB unless he still hadésuf
time remaining to be eligible forassignment and receive assignment instructio8eéArmy
Reg. 60060 {2-3f. Further, Army regulations state thahen a solider is processed through an
MMRB, “re-enlistment or extension of enlistment will not be denied on medical groultis.”

9 3-7c. In short, it would have been contrary to the normal operatiarutifple Army

regulations for the plaintiff to have been deniedaetive serviceextension simply because he
was referred to an MMRB, particularly if, as the plaintiff contends, the gningose of the
MMRB was to facilitatesuch an extension. Hence, in addition to the reasons previously
discussed, theited Army regulations further bolster the reasonableness daheds
conclusiorthat the plaintiff never submittedpsoper selectiveetention request.

In line with the foregoing discussion, the Court conclutiesthe Board’séxplanations
for [its] choice demonstrate thit] ‘permissibly exercisedtf] discretion and made a choice that
is supported by at least substantial evidencHil1, 597 F. Supp. 2dt29. Although the
plaintiff seeksde novareview of the Board’s analysis, it is not this Court’s place to determine
whether the Board’s decisiavas “substantively correct.ld. The Board’s decision was neither
“arbitrary and capricious” nor “unsupported by substantial evidence,” and thetedore t
defendant is entitled to judgment as a matter of law. Accordingly, the defenduentidon for
summary judgment will be granteand the plaintiff’'s crossotion for summary judgment will
be denied

It is unfortunate that, after a long and productive career in the U.S. Army, théfgaint
tenure came to such a contentious conclusion. Alththeplantiff will not retire at the rank of
Lieutenant Colonel as a result of the Board’s decision, his twenty-plus yeassimguished

service to this country should be a source of contisasidfaction and pride.
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V. CONCLUSION

As the foregoing discussion concludes, the plaintiff has not established sufficientigr
to supplement the administrative record in this action, and therefore the pkmtifion to
supplement the administrative record is denied. Furthermore, the plaintifdiais ability to
argue, as he attempts to argue before this Court, that his referral to an MR feredas
evidence that the plaintiff had submitted an aetiuéy extension request. Finally, the Court
concludes that the plaintiff has not presentedsarfficientgrounds to set aside the Board’s
September 2010 decision to deny the plaintiff the relief he requessed result, the
defendant’s motion for summary judgment is granted, and the plaintiff's cratssanfior
summary judgment is denied.

An appropriate Order accompanies this Memorandum Opinion.

Date: May23, 2013

I8l Loyt A Moot
BERYL A. HOWELL
United States District Judge

34



	I. Background
	A. Regulatory Framework
	B. Factual and Procedural Background

	II. Legal Standard
	III. Discussion
	A. Supplementing the Administrative Record
	1. The Plaintiff Does Not Challenge the Procedural Validity of the Board’s Decision.
	2. None of the Cited Esch Exceptions Apply.
	3. Exhibits A and D Bear Indicia of Unreliability.

	B. Waiver
	C. The Plaintiff Has Not Demonstrated Any Error in the Board’s Decision

	IV. Conclusion

