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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMRRICA,
Plaintiff,

V. 10ev-530(RCL)

~— e L e

KELLOGG BROWN & ROOT
SERVICES, INC., )

Defendant

~— =

MEMORANDUM OPINION

Before the Court islefendaris Motion to Compel Disgvery (Feb. 9, 2012) [ECRo.
75]. Upon consideration of the motion, the opposition and reé@yetq plaintiff's Cross
Motion for Protective Order [ECF No. 84the opposition and reply thereto, and the record
herein,the Court denies in patiefendant’s motion to compel. The Court is inclined to compel
discovery on one issue, but will stay issuing an order in favor of giving the parties an
opportunity toresolvethe remaining discovery issues. To that end, the Geillrtorderthe
partiesto meet and confer to discuss gwpe andgchedule for additional discovery.

Resolving tis motionwill also moot defendant’s Motion to Expedite Consideragiesb.
9, 2012) [ECF No. 76plaintiff's CrossMotion for Briefing Schedule (Feb. 9, 20/BECF No.
78], and plaintiff's Cross-Motion for Protective Order (Mar. 5, 2012) [ECF No. 84].
l. BACKGROUND

This case concerns a contract dispute between plaintiff United States andaaiKBR,

Inc. (formerly doing business as “Kellogg Brown & Root Services, Incli) 2001, at the
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beginning of American military action in Iraq, the United Steaesarded a large logistical
services contracto KBR, known as “LOGCAP IIl.” Under LOGCAP lll, KBR provided
various services-such as providindjood—to American toops stationed in Irag. In executing
LOGCAP Ill, KBR and its subcontractomlegedly hired armed private security companies
(“PSC”) toafford additional protection.The United Statesontends that KBR then passed on the
costs of these PSCs to the UnitBthtes by including those charges in its invoices. The
Governmentclaims, under the terms of LOGCAPP lIl, that KBR could not pass on these costs.
SeeCompl. (Apr. 1, 2010) at 1+12. The United States argues that the contract stipulates that
all force protectiorbe provided by the U.S. Military, LOGCAPP IIf, H-16 at 98, and th&&BR

could not arm any of its personnel without seeking the permission of TheateraDdemxid. at

1 H-21, at 10%.

In February 2007, the United States informed KBR that it wouldreiotburse$19.6
million in chargesrelating to the use of PSCs by one of KBR’s subcontractditsee United
States claims isubsequentlgiscovered over $100 million in similarly disallowB&Ccharges.

KBR challenged this denial by filing a certified claim under the Contract DispAt
(“CDA") .2 Since the contracting officer did not issue an opinion within the allotted time'sKBR
claim was a “deemed denial.” KBR appealed this denial to the Armed Services Board of

Contract Appeals (“ASBCA”).SeeDef.’s Mot. to Dismiss Pl.’s Compl. (June 8, 2010) at 11-13.

! Following the convention established by the parties in their briefsCtlet will refer to the
plaintiff as “United States” and “the Government” interchangeably.

The Court discussed thiactualbackground of this case in more detail in an earlier opiribn,
U.S. v. Kellogg Brown & Root Servs., @00 F. Supp. 2d 143, 146 (D.D.C. 2011).

®The Contract Disputes Act, 41 U.S.C. §§ 6813 (2006), provides contractors procedures and
rights for resolving contract disuptes against the federalrgment. For claims over $100,000, a
contractor submits a claim in writing to a federal contracting officgt U.S.C. at §§ 601(a),(c). The
contracting officer must act on the claim within 60 dags,8 601(c)(2), and the contractor has the right
to appeal the decision of the officer to the applicable agency’s boaodtodct appealsld. § 606.
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While KBR’s ASBCA appeal was pending, the United States brought suit in this Cour
on April 1, 2010. In its complaint, the Government alleged a violation of the False Claims Act,
breachof contract, unjust enrichment, and payment by mistake. Compl. (Apr. 1, 2010) at 1 33
43. In August 2011, this Court dismissed the unjust enrichment and payment by maiaks c
of action but did not dismiss the False Claims Act or breach of cortlaicts. U.S. v. Kellogg
Brown & Root Servs., Inc800 F. Supp. 2d 14361 (D.D.C. 2011).

On August 17, 2011, KBR filed notice of a counterclaim against the United States. KBR
requested recoupment from the United States “arising out of the Governfaguatésto provide
the requisite force protection, in breach of the Government’s obligations und&CAP Il1.”

Def.’s Answer to Pl.’'s Compl(Aug. 17, 2011) at § 84. The United States moved to dismiss
KBR’s counterclaim, and on April 23, 2012 this Cograntedplaintiff's motion on the basis
that KBR had not exhausted administrative remedies available under the CDKB&tis
counterclaim failed to allege facthowingentitlement to relief.U.S. v. Kellogg Brown & Root
Servs., Inc2012 WL 1382986, *5—*7 (D.D.C. Apr. 23, 2012

In the meantimeASBCA ruled on KBR’s appeal. On April 2, 2012, the Boaslied a
ruling denying both partiesmotions for summary judgment and finding that LOGCAP IiI's
force protection clause did not categorically prohibBRK or its subsidiaries from hiring
supplemental securityin the form of PSGs-to assist in the execution of the agreement.
Kellogg Brown & Root Services, INBGSBCA No. 56358, 1A BCA 1 35,001 at 12. The United
States asked the Board to reconsider, and the Board reaffirmed its ruling &2,)@042. See

Ex. to Notice of Filing of ASBCA’s Decision on Army’s Mot. for Recons. (June 27, 2012).

* Before the Court is a Motion for Summary Judgment on Contract Interpretagdnbfjl the
United States on August 9, 2012 [ECF No. 107]. The parties agreed to a briefing schedioée fo
response and reply; the motion should be fully briefed by October 15, 2012. Order Newanfor
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Before the Court are several related motions. The primary motion is KB&isn to
Compel [75], in which KBRclaims that despite its attempts to meet and confer with the United
States, the United States has refused to produce relevant information gndarfsdver
interrogatories. The United States, in its opposition [83] and-ocnos®n for protective order
[84], argues that the information KBR seeks is irrelevant and not discoverable und26@®ile
. LEGAL STANDARD

Under Federal Rule of Civil Procedure 26(b)(1), “[p]arties may obtain discovery
regarding any matter, not privileged, that is relevant to the aaidefense of any party....For
good cause, the court may order discovery of any matter relevant to the subjecinualved
in the action. Relevant information need not be admissible at the trial if tlowelig@ppears
reasonably calculated to leadth® discovery of admissible evidence.” The Rule notes that “[a]ll
discovery is subject to the limitations imposed by Rule 26(b)(2)(Q3” The Rules limit
discovery when:

[T]he discovery sought is unreasonably cumulative or duplicative, or can be

obtained from some other source that is more convenient, less burdensome, or less

expensive; the party seeking discovery has had ample opportunity to obtain the
information by discovery in the action; or the burden or expense of the proposed
discovery outweilgs its likely benefit[.]
F.R.C.P. 26(b)(2)(C)f¢rmattingomitted). Parties may seek discovery by submitting document
production requestsseeking the production of tangible things as under Rule 26{b}(1)
through submitting interrogatories to the otparty. Federal Rule 33 allows a party to “serve on

any other party no more than 25 written interrogatories” and the interriggatoay “relate to

any matter that may be inquired into under Rule 26(b).” F.R.C.P. 33(a).

Extension of Time (Aug. 24, 2012) [ECF No. 112The Court will give the parties an opportunity to
brief howthe ASBCASs ruling affects the present action before making a ruling on the subject.
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When the parties are unable toales a discovery dispute, a party may file a motion to
compel the opposing party to produce evidence or respond to interrogatories. Undal Feder
Rule 37, a party may “move for an order compelling disclosure or discovery” ontytladte
“movant has in good faith conferred or attempted to confer with the person or party.”.F-.R.C
37(a)(1). Courts have held that conferring with the opposing party is a prerequisitey
successful Rule 37 motion to comp&eeU.S. ex rel. Pogue v. Diabetes Treatment€es of
America, Inc, 235 F.R.D. 521, 52280 (D.D.C. 2006) (Lamberth, Jdenying motion to compel
for failure to meet and confer prior to filing) When the opposing party has answered the
movant’s interrogatories, the party moving to compel discovery has the burdeowohg that
the opposing party’s responses are incompleteuantanamera Cigar Co. v. Corporation
Habanos, S.A.263 F.R.D. 1, 7 (D.D.C. 2009)Lamberth, C.J.). When the opposing party
refuses to respond to a discovery request, the burden shifts to the opposing partythastieav
movant’s request is burdensome, overly broad, vague or outside the scope of disCowdaty
Integrated Sys. Ltd. v. Nat'l Bank of Washingth®3 F.R.D. 52, 59-60 (D.D.C. 1984).

When considering whether to grant a motion to compel, a court must consider whether
the “discovery appears reasonably calculated to lead to the discovery o$iatimesidence,”
F.R.C.P. 26(b)(1), and whether the request falls under any of the limitatitet iis Rule
26(b)(2)(Q. The court must also consider the prior efforts of the parties to resolve the discovery
dispute without court intervention. F.R.C.P. 37(a)®pgue 235 F.R.D. at 5280. An
appellate court will reverse a grant or denial of a motion to compel ahlfynéls that the district
court abused its discretioribscomb v. Winter2009 WL 1153442, *1 (D.C. Cipr. 3, 2009)
(affirming district court becauseppellant has not shown the district court abused its discretion

in denying his motion to compeldtiovery”) (citing U.S. v Microsoft Corp 253 F.3d 34, 100



(D.C. Cir. 2001) (“[T]he trial court [has] wide latitude to receive evidence sse fit.”)). As
noted by the D.C. Circuit, “Trial courts exercise considerable discratidrandling discovery
matters[.]” Food Lion, Inc. v. United Food and Commercial Workers Int'| Unid83 F. 3d
1007, 1012 (D.C. Cir. 1997).
[I. DISCUSSION

In its motion to compel, KBR identifies three categories of information that the
“Government unilaterally refuses to provide”:

First, the Government refuses to identify which claims submitted by KBR are

allegedly false, and will not specify which invoices it contends contain alkeged|

prohibited armed private security charges.

Second, the government refuses to provide docunwentgformation related to

the Army’s providing (or, as KBR alleges, failure to provide) force praiedid

contractors in Iraqg.

Third, the Government refuses to provide documents and information relating to

its contracts and interactions with other gimmontractors in Iraq that relate to

armed private security.
Def.’s Mem. ISOits Mot. to Compe(Feb. 9, 2012at 1 (formatting omitted) The United States
respondsvith a CrossMotion for a Protective OrdeOrin the Alternative, To Compel and Stay
In this crosamotion, the United States requests that the Court issue an “order protecting the
Government from KBR’s attempts to obtain unduly burdensome discovery of two issues
irrelevant to this litigation: force protection and contracts other than @@QAP Il contract;
and to relieve the United States of the burden to comb through KBR’s own maodalerive
an answer to KBR’s interrogatory that KBR itself can just as easily dbtRiris CrossMot. for

Protective OrdefMar. 5, 2012) at 1. If the Court does not issue such a protective order, the

Government asks the Court to “compel KBR itself to identify which of its own invom@sia



private armed security costs and stay discovery on force protection issudseu@bvernment’s
pending dispsitive motion [on KBR'’s counterclaim] is resolvedd.

For the reasons set forth below, the Court finds that KBR is entitled to discovery for
someof the matters in theecond category, but not fany inthefirst andthird. Althoughthe
parties’ prig efforts to compromise have failed, the Court hopes that with the guidancel offere
by this opinion, the parties can reach a mutually agreeable solution. Thereforeuthevil
order the parties to meet and confer within seven (7) days and discuss how to proceed with
discovery. Within thirty (30) days, the parties shall apprise thet@d their effortsjncluding,
if possible,the compromises reached by the parties and an agpsedtimetable for
accomplishing the additional discovery. If the mtcannot agreeand granting additional
time would likely be futile—the Court shall enter its own order compelling and setting the
schedule for additionaliscovery. Furthermore, the Court finds its resolution of KBR’s motion
to compel moots the United &s’ crossnotion for protective order, as well as other motions
concerning the briefing and decision schedule of the motion to compel.

A. KBR'’s Interrogatory Requestingldentification of Claims Submitted by
KBR Containing Allegedly Unallowable or Fraudulent Charges

KBR allegesthat the Government has refused to prowdermation about which claims
submitted by KBR contain unallowable PSC coslis.its first amended set of interrogatories,
KBR submitted:

INTERROGATORY NO. 1

Idenify by number, date, and amount all invoiced that KBR submitted to the

Governmenfor payment under LOGCAP Il that allegedly contained prohibited

costs for PSCs, the amount of those invoices paid by the Government and the date

payments were made, the amobuwf the allegedly prohibited costs, and the

amount of those invoices, if any, the Government has refused to pay or withheld
and the date on which refusal or withholding was made.



Def.’s First Am Interrogs(Oct. 31, 2011) at 8. THenited States respded:

The United States objects to the Interrogatory on the grounds stated im#alGe
Objections and on the grounds that the information sought by this Interrogatory is
already in the possessiatustody, and control of KBR.

Subject to, and without waiving these objections, the United States responds by
referring KBR to the invoices it submitted to the Army under LOGCAP Il in
which KBR billed the Army (either on a direct or indirect basis) amounts for: (i)
the four employees under the command anuitrob of the KBR Middle East
Regional Office as described in KBR’s April 17, 2007, submission to ASC; (ii)
the three firms (CTU, Triple Canopy, and Omega Risk Solutions) KBR used to
provide movement protection and other security services to KBR personnel in the
Middle East as described in KBR’s April 17, 2007, submission to ASC; (i)
ESS’s LOGCAP lll subcontracts; (iv) LOGCAP Il subcontragish the firms

listed in the Government’s First Set of Requests for the Production of Documents
at Request No. 28; and (v) any other LOGCAP Il subcontractor identified by
KBR in its May 30, 2007, Addendum to May 1st Submittal chart entitled Armed
Private Force Protection Summary provided to ASC. The Government further
directs KBR to the Form 1, Notices of Contract Costs Suspended and/or
Disapproved of February 7, 2007, and August 4, 2009, and the Government
Assessment of KBR Private Securityosts provided to KBR on or about
February 4, 2009, for the amounts, descriptions, and other details of the costs
guestioned by the Government in this action. The Government further directs
KBR to the Contract Disputes Act (“CDA") claims it has submitted to ASC
challenging ASC'’s withholdings of certain payments for descriptions of pagme
withheld by the Army incident to its suspension and disapproval of costs
associated with unauthorized private armed security.

Pl’s Resp. toDef’s First Am. Interrogs.(Dec. 9, 2011) at ¥l1l. KBR claims the
Government’s response “does not shed any light on which invoices are at isgfes’Mem.
ISO its Mot. to Compel at 9. The United States counters itisatesponse “identifie[s] with
sufficient detail the records that KBR could review to ascertain the invoicesuatirsthis case.”
Pl’s Mem.ISO itsOpp’nto Def.’s Mot. to Compe(Mar. 5, 2012) at 34.

If the United States simply refuséal answer thenterrogatory, the burden would be on
the United States explain why KBR'’s request is burdensome, overly broad,oraguiside the
scope of discoveryChubh 103 F.R.D. at 5960. However, the United States has provided an

answer—one that may be acceptable under Rule 33(d) as discnésedSince the Government



answered, the burden shifts to KBR to show that the Government’'s responses areetecompl
Guantanamera263 F.R.D.at 7. KBR has not overcome its burden to show that the United
States’ response is incomplete. The United States’ response complies witB3Rl)leand is
therefore an acceptable answer to Interrogatory 1.
Federal Rule of Civil Procedure 33(d) allowsatp to answer an interrogatory through
the production of business records. ThaeReadsn pertinent part:
Option to Produce Business Records. If the answer to an interrogatory may be
determined by examining, auditing, compiling, abstracting or summarizing a
party’s business records..., and if the burden of deriving or ascertaining the
answer will be substantially the same for either party, the responding payty m
answer by:
Q) specifying the records that must be reviewed, in sufficient detail to enable
the interrogating party to locate and identify them as readily as the responding

party could; and

(2) giving the interrogating party a reasonable opportunity to examine and
audit the records and to make copies, compilations, abstracts, or summaries.

F.R.C.P.33(d). Compliance with Rule 33(d) can serve as a proper ground for dismissing a
motion to compel.Pederson v. Presto250 F.R.D. 61, 65 (D.D.C. 2008) (Lamberth, C.J.).

As the Advisory Committee noted, Rule 33(d) relatespecially to interrogatorieshich
require a party to engage in burdensome or expensive research into his own busindssre
order to give an answeiThe subdivision gives the party an option to make the records available
and place the burden of research on the party who seeksntbrmation” Advisory
Committee’s Notes to 1970 Amendment of F.R.C.P. 33. The documenisstion are invoices
KBR submitted to the United Statess suchthe relevant documents could be considdreth
parties’ business records. In addition to having the invoggkin its own business records
KBR has requesteftom the United Stateall “[dJocuments (including, but not limited to, the

invoices themselves) sufficient tadentify all LOGCAP Il Contractinvoices that the



Government contends contain prohibited costs for private security contractors,ngciumi
indirect costs.” Def.’s First Am. Req. for Prodc. of Docs. (Oct. 31, 2011) at 10 (Request for
Production No. 3). KBR has not complained that the Governmenighased this request.
Between its own files and the documents the Government has produced pursuant to Request 3,
KBR should have everything it needsltozate the invoices at issuélthough Interrogatory 1
requestselevant informatia and the United States may toush it off,the United States is not
required—through interrogtory response-to do KBR’s document review.

KBR should realize that the answer t® ilterrogatory can be determined by examining
the partiesbusiness records. As KBR noted, in responding to a similar interrogatory from the
United States, “the answer to this interrogatory [requesting KBR to identibyces containing
private security costs] may be determined, at least in part, by examieingatties’ business
records that have either already been produced and/or will be produced|.]'s Déjs. &
Answers to Pl.’s First Set of Interrogs. (Dec. 9, 2011) a&iénilarly, KBR may findthe answer
to Interrogatory Within either its own fileor thefiles the United States has produced pursuant
to KBR’s Request for Production No. 3. Def.’s First Am. Req. for Prodc. of Docs. (gubfed
suprg. In Request 3, KBR basically requests the documents that would answer Inteyrdgat
Now KBR asls the United States to sift througtnatit hasproduced in response to Request 3
and pick out the key documents. KBR can do this on its own, just as easily.

Rule 33(d) requires that that the responding party “specify[] the records thatoeust
reviewed,in sufficient detail to enable the interrogating party to locate and identiwn ths
readily as the responding party could[.]” Through its interrogatory response otleen@ent
has specified the records in sufficient detail to enable KBR to locatedantfy them. The

Government hasdentified the subject matter and timeframe of thentested invoices The
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Governmeris answerrefers to other documents, already in KBR’s possession, that describes the
relevantinvoicesin greater detail. Through standard document review procedures, KBR can
identify the invoices.

Rule 33(d) also requires thtte “burden of deriving or ascertaining the answer will be
substantially the same for either party” aticht the information the Government provided
enables KBR to locate and identify the records “as readily as the respondiyngqedd.]” The
“[r]elevant factors in the burden analysis are: (1) the cost of the necessarghe&8ahe nature
of the relevanrecords, and (3) the interrogatealty’s familiarity with its own records.”’Handi-

Craft Co. v. Action Trading S.A2004 WL 6043510, *5 (E.D. Mo. 2004) (denying motion to
compel based on compliance with Rule 33(d)) (citiny. Taube Corp. v. Marine Hiland
Mortgage Corp, 136 F.R.D. 449, 454 (W.D.N.C. 1991)). KBR may argue that the Government,
as plaintiff, more readily knows which invoices contdisputedPSC costs-after all, since the
Government claims fraud, it should know where the alleged fiaud Presumably, the
Government has already reviewed invoices and has identified several thah ahspaited
charges. The burden on the Governmesimply to list what ithasalready identifiedshould be

less tharthe burden on KBR to trudge through the documents and identify the relevant invoices.

That would be the wrong way for ti@ourt to measure burden. The Court shaudigh
the efforts and costs the Government &élasady expendedscertaining the answeagainstwhat
it would take KBR to do the same. To do othervzisald reward KBR’s delay in reviewing the
directedto materials and allow KBR to piggyback on the United States’ work product. iAgply

the “considerable discretion” that “trial courts exercise...in handling discovextyens,” Food

®>To the extenthe Government already has ascertained the answer. The Government, through
discovery, may continue find allegedly fraudulent charges and uncover new instances of disputed PSC
charges. A plaintiff is not required, at the pleading stage, to haveedftbrmation it would need to
proceed directly to trial. The plaintiff is not estopped from allegiegv instances of fraud and
overcharging based on its ongoing document review efforts.
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Lion, 103 F.3d at 1012his Court declines to reward an approach would invite the parties to drag
their feet in discovery, waiting for the other party to review the business regntiighe
“burders” haveshifted in their faer.

Instead, the Court looks at the burden question fromxaanteperspective and finds the
burden of ascertaining the answer would be substantially the same for eitier fze United
States gave KBR sufficient notice of which invoices may contaiputied charge The relevant
files are completely open to KBR'’s reviewlKBR should be familiar with the relevant business
records and know how to search through them. Most, if not all, of the in\aticesue were
already in KBR’spossession prior tatigation, and the United States will produce those that are
not. KBR might argue that since the United States is the plaintiff, it knows bettdr nwirasces
contain allegedly fraudulent charges. However, whether the PSC chargéisadi@ved or
fraudulentis for a court (or administrative body) to decide. KBR knows d@ingtinvoices with
PSC chargesare in dispute. Aghe party—allegedly—contracting with PSCs and hiring
subcontractors using PSCs, KBR knows how to search for these invoices to theheytemtdt.

The United States does not have special knowledge that weaés$sarily maki easier to find
theseinvoices. The Court firls that the burden for ascertaining the answer is substantially the
same for either party, and the United States has complied with Rule 33(d) bngikER to a

set of business records from which KBR can derive the answer to its interyogat

KBR argue that “discovery is necessary because the Government bases its claim on the
flawed [2007 Defense Contract Audit Agencgludit.... The Government’s discovery responses
point to the audit and its supporting documents as the basis for its FCA claim. Yeditle a
numerous and pervasive defects render it unusable for KBR to determine what all€yed PS

charges are truly at issue[.]” Def.’s Mem. ISO its Mot. to Compel at 10at&Ver flaws the
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2007 audit may have, this does not require additional discovery. First, the Governmentopoint
more than just the 2007 audit. It also describes the nature of the disputed PSC charges (i.e
naming three firms that allegedly provided PSC services to KBR). Plsp. Re Def.’s First

Am. Interogs. at 1811. The Govemmentdirects KBR to a 2009 Notice of Contract Costs
Suspended and/or Disapproved, a 2009 Government Assessment of KBR Private Sedsrity Cos
provided to KBR, and the filings of the parties pursuant to the CDA administratios.addi.

These documents sleribe the invoices in sufficient detail to enable KBR to locate them within
the provided business records. Even if the 2007 audit is flaamedincludes instances where
subcontractors hired PSCs but did not pass on costs to KBR, additiscavety isnot the
remedy. The United States responded to Interrogatory 1 based on its assessment of wha
invoices contain impermissible charges. KBR argues that many of the invoicaessés in the

2007 audit do not, in fact, contain impermissible char@ether way, the Court does not believe

that the United States directed KBR to the 2007 audit as a red herring, tot d&Rdrom

finding the “real” invoices at issue. Insofar the parties have a dispute over the methods used

in the 2007 audit, this is natdiscovery issue.

The Court understandtat KBR wants a list of which charges are at issue so it can
prepare its defenseSeeDef.’s Mem. ISO its Mot. to Compel at 1(Nevertheless, the United
States gave an adequate Rule 33(d) respoo KBR'sinterrogatory This Court has already
found that the United States has pled its False Claims Act claim with sufficient det@iétdahe
heightened standard for fraud claimtéBR, 800 F. Supp. 2d at 1584 There has been parallel
action under the CDAwhee presumably the United States has pled and skecuits claims in
more detail. If the Government never specifies the challenged invoices hth&ourt could

dispose of the case by summary judgment. If the Government relies on docnatgntsduced
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to KBR under Request 3, then sanctions for an abuse of the discovery process could be
appropriaté. The Government has complied with tRales andsatisfactorily answere’BR’s
interrogatory. No motion to compeluwsarranted
B. KBR’s Request for DocumentsRelating to Force Protection

KBR has also requestatbcuments relating to the force protection provided to KBR by
the Government, as required under LOGCAP IIl. In its first amended refguesbcuments,
KBR submitted:

REQUEST FOR PRODUCTION NO. 9

All documents that refer or relate to the Government's contractual obligation to

provide force protection to KBR, including all documents related to any failure to

provide force protection to KBR and/or any of the companies who performed as

LOGCAP lll subcontractors in Iraq.

REQUEST FOR PRODUCTION NO. 10

All communication between KBR and the Government concerning requests by

KBR and/or any of the companies who performed as LOGCAP Il subcontractors

for the Government to provide force protection or concernsesgpd by KBR

and/or any of the companies who performed as LOGCAP lll subcontractors about

the Government's provision of force protection.
Def.’s First Am. Reqfor Prodc. of Docsat 12. KBR also madether, significantlywider
requests for documents relating to force protection in Requests 8, 27, 29, 35, 36, 37, 39, 40, 42
46." For example, KBR submitted:

REQUEST FOR PRODUCTION NO. 8

All documents related to any Government contracts concerning military support
servicesin Iraq and Afghanistan where the Government agreed to provide force

® Including, if warranted, not allowing the United States to introduce or rely oncesdhat
should have been produced pursuant to RequeSe@F.R.C.P. 37(b)(2)(A)(ii)) (allowing Court, as an
appropriate discovery sanctiomo “prohibit[]] the disobedient party from supporting or opposing
designated claims or defesser from introducing designated matters in evidence”).

"These are the Requests that KBR mentioned, in its motion to compel, aisicgntequests for
force protection information. Def.’s Mem. ISO its Mot. to Compel at 15 n.5.
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protection to contractor and/or subcontractor personnel, including but not limited
to all documents related to the Government's responsibility for providing force
protection to KBR, its employees and subcontractors and related to evaluations or
criticisms of the Government's performance of this responsibility.

Id. KBR argues that this information is relevant to its defersmas its (therpending)
counterclaim Def.’s Mem. 8O itsMot. to Compel at 1:&21. The United States responded to
Requests 9 and 10 with:

The United States objects to the Request on the grounds stated in its General
Objections and Summary and specifically on the grounds that the Interrogatory is
overly broad, unduly burdensome, and not reasonably calculated to lead to the
discovery of relevant, admissible evidence. Indeed, as set forth in the Summar
and the Government's MTD KBR’s Counterclaim, the nature and scope of the
Government’s force protection is irrelevantttos matter. This case concerns
KBR’s uses of and billings for unauthorized private armed security and its
knowledge of the proscriptions on such uses set forth in LOGCAP Il and other
applicable authorities. The scope and nature of the Governmeiesdiatection
provides no justification for KBR’s fraud.

Subject to, and without waiving, these objections, the Government has produced
and will produce noiprivileged documents responsive to this Request to the
extent they are identified through its&enable Search and Production Efforts.

Pl’s Resp. to Def.’s First Am& Second Req. for the Prodc. of Docs. (Dec. 9, 2011) 2331
Furthermore, the United States made a general objection to the productmueopifotection
documents:

The Governmenbbjects to providing information regarding battlefield threat
assessments and military force protection, including the collection of military
intelligence, the assessment of that intelligence and potential battlefield ndks, a
the allocation of militaryresources to protect against potential risks....[T]he
nature and scope of the Government’s force protection is irrelevant to thes.matt
This case concerns KBR’s uses of and billings for unauthorized private armed
security and its knowledge of the proscriptions on such uses set forth in LOGCAP
lll and other applicable authorities. The scope and nature of the Government’s
force protection provides no justification for KBR’s fraud. Consequently, the
United States is neither specifically searching for naierids to produce
documents concerning the military’s professional judgment regardingt threa
assessments and force protection. Nonetheless, subject to, and withong waivi
this general limitation, to the extent DOD components have produced or do
produce information regarding threat assessments and force protection in response
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to KBR’s FOIA requests, the Government refers to those documents as paurt of it
response to the Requests.

Id. at 22-23 The Government argues that the fopcetectiondocuments arerelevant Pl’s
Mem. I1SOits Opp’n to Def.’s Mot. to Compedt 21-25.

This Cout dismissed KBR’s counterclainelating to the Governmentfailure to provide
force protection because KBR did not exhaust available administrative remédés. 2012
WL 1382986, *5-*7. KBR argueshat, even if the Court @e to dismiss its counterclaim, it still
needs documestelated to force protection to defend the United States’ False Chsstrand
breach of contract causes of actiddef.’s Mem.ISO its Mot. to Compel at 3¥20. The United
States arguethat the Court should dismiss KBR’s counterclaim, and in any efgne
protection issues are irrelevant to whether LOGCAP Il allowed PS@e&haPl.’'s Mem. ISO
its Opp’nto Def.’s Mot. to Compl at8-9, 22-26. This Court decides that, despite dismissing
KBR’s counterclaim, the force protection documents may still be relevant RisKéefenses.
They could be relevant to whether it was reasonable for KBR to bill the United $tate
supplemerdl private security under the terms of the agreement. The Court, however, would
limit any discovery on force protection to the United Stabédigation under LOGCAP llito
protect KBR and its subcontractors. The Court will not compel discovery aboetdamtection
issues outside of LOGCAP Ill, as these issues are too remote to ovelltdrgesat burden
production would put on the United States.

In the event “the relevance of the documents...is notesétfent from the request,” KBR
“must first demonsate [their] relevance...[iln order to compel productiofexander v. FBI
194 F.R.D. 299, 304 (D.D.C. 2000) (Lamberth, Jlj.relevance is established and a party
refusesa discoveryequest, the burden is on the refusing partghimw that the movant’'s request

is burdensome, overly broad, vague or outside the scope of disc@¥emph 103 F.R.D. at 59
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60. Here, the United States has effectively refused to prodiibe United States stated that it
“Is neither specifically seaning for nor intends to produce documents concerning the military’s
professional judgment regarding threat assessments and force protectisReBp. to Def.’s
First Am. & Second Req. for the Prodc. of Docs. at 22. Instead of producing documeatg with
waiving its objections, the United States simply refers KBR to whatewsythave produced on
the matter “in response to KBR’s FOIA requestsld. Thus,the burden is othe Government

to explaintheir refusato produce relevant information.

Under Rule 26(b), parties are entitleddiscovery on any matter, not privileged, relating
to claim or defense. As this Court has noted in a prior case, “The scope of disc@ery its
broad....The term relevance at the discovery stage is broadly ahstnd is given very liberal
treatment.” Tequilla Centinela, S.A. de C.V. v. Bacardi & Co. 242 F.R.D. 1, 6 (D.D.C.
2007) (Lamberth, J.). A party is entitled to discovery on matters “reasonablyatadcto lead
to the discovery of admissible evidence,” even if the information sought ultimateld wot be
admissible at trial. Oppenheimer Fund, Inc. v. Sandet87 U.S. 340, 3562(1978). Although
it is proper to deny discovery on matters only relevant to claims or defenses ubabden
stricken, a partymay still discover information otherwise relevant to the remaining issues.
Tequilla Centinela242 F.R.D. at 638-(citing Oppenheimer4d37 U.S. at 352).

Since KBR filed this Motion to Compel, two major things haeeurred this Court
struck KBR’s counterclaim and the ASBCA issui@n opinion favorable to KBR. Some of
KBR'’s force protection requests survive the dismissal of its countercktaube those requests

could be relevant to KBR’s defense. On April 2, 2012, the Armed Services Bo@ahtract

®|f the United Statesds already produced certain information under FOIA requests, then they
could argue that reproducing this information would be duplicative and wasteful. ldowbe Court
does not read the Government's answer as suggesting that the FOIA requests pibtidedelevant
force protection documents. To the extent there are additional, resplamsa/@rotection documents not
within the FOIAproductionsthe Government has refused discovery on this issue.

17



Appeals, in denying both parties’ motions for summary judgment, held that LOGICARd

“no categoricalprohibition...on theuse of armed security companiesithout the express
permission of the Theater Commandg&r, supplement force protection where necessary to
accomplish the logistical support missiorKellogg Brown & Root Services, INASBCA No.

56358, 121 BCA 35,001 at 12. The United States moved for reconsideration, and on June 22,
2012 the ASBCA reaiifmed its April 2 decision. SeeEx. to Notice of Filing of ASBCA'’s
Decision on Army’s Mot. for Recons. (June 27, 2012).

The Court pauses treiteratethat it has yet to decide whether to dismiss or stay the
present action based on the findings of the ASBCA. It has not decided what level of @gferenc
if any, to give to the factual and legal findings of the ASBCA. The Court has invited brafing
the issue, and will give the partias opportunityto be heard before ruling. Today, the Court
focuses on the ASBCA ruling for a different purpose: to show the possible redevtifmrce
protection to KBR’s defense.

If there is no categorical prohibition on the use of PSCs to supplement force protecti
where necessary, then whether it was reasonable for KBRiIll the United States for
supplemental security may hinge on whether the United States was meetargeatprbtection
obligations. Put another way, if the United States was adequately protecting KBR y&@aplo
and subcontractors, and KBR did not need private security, then KBR could be massogls
not necessary to perform on the contract. Therefore, whether PSCs were nemesdarg key
to KBR'’s breach of contract defense.

As noted above, priial discovery is broad and courts should r&atevance” liberally.
The Court should not split hairs about which defenses it thinks it or a jury would ulyiriiate

convincing. The standard is whether the request is “reasonably calculateadtdol¢he
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discovery of admissible evidente. Oppenhemer, 437 U.S. at 350. KBR’s Requests for
Production 9 and 10, reproducsabra meet that standardDef.’s First Am. Req. for Prodc. of
Docs. at 12. The ASBCA's interpretation of LOGCAP sliggestdhat KBR might have a
plausible defenskinging on the level of force protection provided by the Government. To the
extent that the Government is concerned about the burden of producing force protection
documents or revealing sensitive national security information, KBR has eeghieesgllingness
to conpromise and narrow its request§eeDef.’'s Reply ISO its Mot. to Compel (Mar. 13,
2012) at 56. The Court hopes that this Memorandum Opinion sufficiefdbusesthe
remaining discovery disputes so the parties may reach a mutual agreement.

However,this Court does not think discovery is appropriate for force protection matters
beyond the scope of LOGCAP lIFor example, Request No. 8 asks for lfjdpcuments related
to any Government contracts concerning military support services inricegfghanistan where
the Government agreed to provide force protection to contractor and/or subcontractor
personndl]” Def.’s First Am. Req. for Prodc. of Docs. at 12. Request No. 46 asks fbr “[a]
documents representing the planning for and execution of force protectmnfoacting parties
and others in Iraq dated from six months betbeestart of the engagement to present[d at
24. The relevance ahis informationis not selfevident, and the Court finds that KBR has failed
in its efforts to convince the Court that they are relevant.

This is a contract dispute between the United States and KBR about one particular

agreement Information regarding the United States’ general force protectiorisein Iraq, or

®With one clarification as to scope. Request 9 asks for “Alud@nts that refer or relate to the
Government's contractual obligation to provide force protection to KBBef.'s First Am. Req. for
Prodc. of Docs. at 12The Court would like to make sathis is limited to the Government’s “contractual
obligationunder LOGCARP llIto provide force protection.” The Court is reluctant to allovealgry on
force protection issueglated toother contracts.
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its efforts to prtect parties other than KBBnder contracts other than LOGCAP Ill are only
tenuously related to the issues in this case. Even if there is some relevangleieits vastly
outweighed by the enormous expense and burden that producing this informatiomplaoe on
the United States. KBR should not be allowed to engage in a fishing expedition ngetjugri
United States to produce vast amounts of potentially sensitive information with Héhees of
obtaining relevant, admissible eviderie.

This Cout wants to give the parties a chance to resolve this issue themselves. Rather
than issue awrder with details and a timetable that might not best serve the parties, the Court
orders the parties to meet and confer wigemen ) days to discuss the scope autiedueldor
additional discovery on the force protection issue. The parties are bestdstuatieike the
correct balance between KBR’s right to discovery and the United Statesérosnabout
burdens, costs, and the pislity of disclosing sensitive national security informatiowithin
thirty (30) days, the parties must appribe Court of their efforts. If the parties have come to a
compromise, they shouldform the Court of its details and submit a joint order scheduling the
additional discovery. If the parties cannot agree withirty (30) days, the Court may grant
additional time if the Court believes a compromise is possible. If the partias astandstill,
the Court will enter its oworder compellinghe production of evidence.

C. KRB’s Request for Documents Relating to Nor-OGCAP Ill Contracts
Containing Force Protection Provisions

KBR has also requestatbcuments relating to other Government contracts containing
provisions for private securityAn example of such a request is KBR’s RequestHorduction

No. 8, also discussed in the previous section:

©The Court'smore detailedliscussion, in Patil.C infra, of its hesitance to compel discovery
on matters beyond the scope of the LOGCAP lll contract pertains here.
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REQUEST FOR PRODUCTION NO. 8

All documents related to any Government contracts concerning military support
services in Iraq and Afghanistan where the Government agreed to provide force
protection to contractor and/or subcontractor personnel, including but not limited
to all documents related to the Government's responsibility for providing force
protection to KBR, its employees and subcontractors and related to evaluations or
criticisms of the Government's performance of this responsibility.

Def.’s First Am. Req. for Prodc. of Docs. at 12. To this and similar reqtfebts,Government
responded:

The Government objects to providing information regarditiger contracts or its
interactions with other contractors. The Government’s claims in this action do
not concern other contracts, but rather are focused on KBR’'s LOGCAP Il
contract with the Army and KBR’s wrongful acts of billing amounts to the Army
under that contract for services prohibited by the contraghauthorized private
armed security. KBR does not allege, because it cannot, that it is similarly
situated to any other contractor as KBR’s LOGCAP Il contract is nopaceble

to any other camact entered into by the military in support of its mission in Iraq.
Consequently, the United States is neither specifically searching forteods to
produce documents concerning other contracts or the Government’s interactions
with other contractoras part of its direct responses to the Requests in this action.
Nonetheless, subject to, and without waiving this general limitation, to the extent
DOD components have produced or do produce information regarding other
contractors in response to KBR’s FOIA requests, the Government refers to those
documents as part of its response to the Requests.

Pl.’s Resp. to Def.’s First Am. & Second Req. for the Prodc. of Docs. at 22.
As this Court has stated: “In order to compel the production of documents, the requesting
party must firstdemonstratehe relevance of the documents if it is not ssfident from the

request.” Alexander 194 F.R.D. aB04. The Government has effectively refused to produce any

1 Unlike with the force protection requests, KBR does not enumerate witjobsts fall under
this category of information. The Unit&lates™request for a protective order regarding other contracts
discovery includes...: (i) requests made in KBR’s Amended Requests imglRdiquest No. 17(a)...; (ii)
Interrogatory Nos. -B, and 12 in KBR’s First Amended Interrogatories...; (iii) Interrogatory No. 14 in
KBR’s Second Interrogatories...; (iv) topics86 12(b), 12(d), 16 of KBR’s Rule 30(b)(6) Notice...; (v)
KBR’s Third Set of Requests for the Production of Documents...; and (viDép®sition Notices of
Cheryl HodgeSnead and Mary Rolison.” Pl.s Mem. ISO its Opp’io Pl.’s Mot. to Compel at 2@7
n.17. The Court does not necessarily agree with the United States’ characterizatibatafequests
relate to “other contracts” and would like to parties to discuss thieegsrieet and confer.
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documents, sd KBR establishe relevancy, théourdenwould beonthe United State® show

why the request falls afoul of the rulesChubh 103 F.R.D. at 59%60. KBR is entitled to
discovery on any matter “reasonably calculated to lead to the discovery asdienevidencg,
Oppenheimer437 U.S. at 350, unless such discovery is burdensome, overly broad, vague or
outside the scope of discovery. F.R.C.P. 26(b)(20@ubh 103 F.R.D. at 59-60.

As noted previously, taCourt does not see the redexe of douments relating to other
contracts Courtsread“relevance”broadlyfor the purposes of discoveryzood Lion 103 F.3d
at1012. That said, trial courts have broad discretion to hahsib®very mattersd., and may
deny discovery if the requests fall under the exceptions enumerakualar26(b)(2)(C) See
e.g., Harris v. Koenig 271 F.R.D. 356, 363 (D.D.C. 201@®)A court is...boound by Rule
26(b)(2)(C)(iii), which requires it to limit discovery if it determines thée burden or expense
of the proposed discovery outweighs its likely benefit, considering the needs of ¢heheas
amount in controversy, the parties' resources, the importance of the issues iat thi@laction,
and the importance of the d®very n resolving the issues.”). As the Supreme Court stated,
“Rule 26 vests the trial judge with broad discretion to tailor discovery narrov@yawford-El
v. Britton, 523 U.S. 574, 598 (1998)Courtsmay deny motions to compel if they find that the
information requested is irrelevangee Burlington Ins. Co. v. Okie Dokie, |ri868 F. Supp. 2d
83, 86 (D.D.C. 2005Friedman v. Bache Hasley Stu&tields Inc, 738 F.2d 1336, 1341 (D.C.
Cir. 1984) (denying discovery foanformation with “no coceivable bearing on the casesge
also Cobellv. Norton 226 F.R.D. 67, 81 (D.D.C. 2005) (Lamberth, J.) (“[T]he Court can only
issueforders to compelivhere the information.is within the scope of discovery defined by
Rule 267). Courts test relevance by looking at the law and fattthe case, not simply the

expressed desires afparty to see certain informatioBurlington, 368 F. Supp. 2d at 87-89.
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On several occasions, courts have denied discovery on issues that staayateay from
the core facts of the case. Zelaya v. UNICCO Service C®%82 F. Supp. 2d 28, 3D.D.C.
2010) (Lamberth, C.J.), a gender discrimination suit, the plaintiff réegiemformation
regardinginstances of disaminationcommitted bysupervisors of the defendant company who
played no direct role in the plaintiff's case. This Court questioned the relevance Gftttar
supervisor” evidence to plaintiff's case and did not grant the motion to cordpklyg 682 F.
Supp. 2d at 3233. In Cobell v. Norton226 F.R.D. 67, this Court denied plaintiff’'s motion to
compel to the extent it requested information beyond the scope of the claims pr&sehte
case. This Court stated that “the only relevant consideration for the purposes of Rule 26 is the
nature of the claims that the parties have assértédl at 79 (emphasis in original)n Harris v.
Koenig 271 F.R.D. at 36&9, the Court found that the defendant adequately responded to
narrower document requests, and therefore therwielguests struck the Court as “seeking
patently irrelevant information.”

Courts also frequently dengiscoverywhen the party requests voluminous discovery
where only asmall fraction of the produced documents may be relevant. Courtsaoailesuch
attempts “fishing expeditions.The TenthCircuit, in Murphy v. Deloitte & Touche Group Ins.
Plan, 619 F.3d 1151 (10th Cir. 2010), explained:

Rule 26(b) will not permit unlimited discovery. Rule(Bg1) permits discovery

of only “[rlelevant information” and the discovery must “appear[] reasonably

calculated to lead to the discovery of admissible evidence.” Moreover, all

discovery is limited by Rule 26(b)(2), which protects agaimser alia, overly
burdensome discovery requests, discovery of utative materials, and overly

costly discovery requests....Rule 26(b), although broad, has never been a license

to engage in an unwieldy, burdensome, and speculative fishing expedition.

619 F.3d atl163. In Ameristar Jet Charter, Inc. v. Signal Composites,, 244 F.3d 189, 193

(1st Cir. 2001), the First Circuit denied additional discovery and would “not alkspdndent]
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to go on a ‘fishing expedition’ with the mere *hope’ that it will obtain [relevangrimiation.” In
MINPECO, S.A. v. ConticommodiBervices, In¢.844 F.2d 856, 863 (D.C. Cit988), theD.C.

Circuit affirmed orders quashing subpoenas so as not to “authorize a fishing expedition into
congressional files.”And in a case between the United States and KBR, regarding an alleged
violation of the LOGCAP Il contract, the Court of Federal Claims warned agtiastuse of
discovery as a fishing expeditionKellogg Brown & Root Servs., Inc. v. U.89 Fed. CI. 488,

495 (2011) (quotindgn re BP Lubricants USA Inc637 F.3d 1307, 1310 (Fed. Cir. 2011)).

In sum, although Courts should read “relevance” broadly, they should not endorse
“ fishing expeditions discovery abuse and inordinate expense involved in overbroad and far
ranging discovery requestsHardrick v. Legal Servs. Corp6 F.R.D. 617, 618 (D.D.C. 1983).
Instead, Courts should tailor discovery “to the issues involved in the particular ¢dserhis
Court finds that the KBR'’s requests for documents relating to other contracts opanttes are
not facially relevanto the case, and KBR has not met is burden in convincing the Court how the
information is relevant. Even if the Court concedes that these documents rmaynbehat
relevant, the burden and expense these-réaching requests place on the United States
substantially outweighs the documents’ relevance and value.

KBR contends that it needs documents relating toUl@GCAP Ill contracts because
they are “relevant to the Government’s interpretation of the contractualsipmwiat issue
here....KBR is entitledo know whether there are instances in which the Government interprets
the same or similar contractual language differently than its current etipn of the relevant
LOGCAP Il provisions.” Def.’s Mem. ISO its Mot. to Compat 22. KBR then pointt a
contract it entered into with the Governmet®roject RIO,” that contained a similar force

protection clause. KBR contends that despite the similar language, “the Gewemoh only
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approved, buactively encourage&BR to use armed private sedyrduring Project RIO.”Id.
at 2223 (emphasis in original) KBR assertghat these documents relate to KBR'’s ratification
defense, the Government’s proof of damages, and the reasonableness of the kcharges.

In opposition, the Government claims, &g targest Operation Iragi Freedom contract,
“LOGCAP Il was unique, and thus, dissimilar to any other Governmerntamri Pl.’'s Mem.
ISO its Opp’nto Def.’s Mot. to Compel at 28. According to the United States, “given the size of
the LOGCAP endeavor, the supervising contracting office was solely dstlitatLOGCAP
matters, not other contractsltl. The Government characterizes KBR’s discovery requests as a
“fishing expedition io interpretations of dissimilar contracts made by officials who played no
role in supervising KBR’s actions under LOGCAP IlIl.Id. The Governmentresponds to
KBR'’s contentions about Project RIO by noting that “KBR sought consent from...PRIfets
contracting staff to use a private security company”; KBR sought no such coosesd¢ PSCs
under LOGCAP IlI. Id. at 29. Furthermore, as the United States argues, other contracts
evidence is irreleva to ratification or wavier defensewhich would depend on the course of
performance of the LOGCAP lll contract, not other agreemddtsat 29-30.

This Court, after considering the arguments and evidence, agrees with the: Staiks
that matters relating to ndtOGCAP Il contracts arenot sufficiently rekvant to compel
discovery. KBR has not convinced the Cdustv and to what degree these other contracts are
similar to LOGCAP lll, other than that théyveforce protection clauses. These contracise
madebetweendifferent contracting officerand different private contractors, at different times
for different purposes. LOGCAP Illis not a formagreementit is a massive, unique
undertaking. KBR has not explained how the contracts are sufficiently sitmilarake the

Government’s interpretation of one binding on the other.
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Even if the contracts are similar, there are problems. KBR’s production requests are
wide-ranging and open-endeéor example, IBR requests:

All documents relating to any contracts entered by the Government foreprivat

security contractor services, or that permit subcontracting for prisaeurity

contractor services....

All documents that refer or relate to the Government’s willingness or refusal to
reimburse contractors for privagecurity contractor services....

All documentsgthat refer or relate to whether the use of armed private security was
permitted or prohibited by contract, rule of law, regulation or otherwise|.]

Def.’s First Am. Req. for Prodc. of Docs. at 15, 20 (Requests for Production 17(a), 3)(d)
The Court can only imagine the amount of effort required by the United Statesetd,aeview,
check for privilege, and produce this information. The Court can only imagine how many
different agencies and contracting officers would be involved in a search fardlOGCAP
1l force protection chuses® The burden and expense could be massive, and these productions
are unlikely to yield much directly relevant information. This is the dedmiof a fishing
expedition that violates the limits on discovery regdiby Rule 26(b)(2)(C).

KBR claims that it is being singled oand treated differentiy-other contractors, subject
to similar force protection clauses, have used PSCs without any commairthie Government.
SeeDef.’s Reply ISO its Mot. ta€Compel at 15 (“The Government, however, has not withheld
funds or found PSC costs unallowable under any of these other contkBR.is the only
contractor thesovernment has sued to recoup the alleged costs of private security KIBR
might arguehat this inconsistent treatmemeanghat the United States does not really interpret

the force protection clause to prohibit the use of PEeeDef.’s Mem. ISO its Mot. to Compel

2 The Government describes the burdens it anticipates in producing this atitornin its
Opposition. SeePl.’'s Mem. ISO its Opp'n to Def.’'s Mot. to Compel at-26, 3:-32. The Court
understands that parties may be prone to exaggerate the bofdismvery. Neertheless, considering
the widescope of some of KBR’s demands, the Court finds that KBR’s other cantepiests would
place heavy burdens on the United States.
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at 22 (“[Other] contracts are relevant to the Government's interjmetaf the contractual
provisions at issue here....KBR is entitled to know whether there are instances in lehich t
Governmentinterprets the same or similar contractual language differently tisacurrent
interpretation othe relevant LOGCAP |II provisits.).

As noted before, KBR has not sufficiently shown how tletkercontracts are similao
LOGCAP lll, such that disparate treatment is a mark of inconsistency. Moreover, élen if
contracts are similar, there are many legitimate reasons wh@dfiernment would sue one
contractor and not another. Perh#pescontractor asked permission to use PSCs before charging
their use to the Government. Perhaps the charges were minor, isolated incident® that t
Government decided not to pursaeourts encarage parties to settle their differences without
resorting to litigation. Thereasons are largely irrelevanth& point is that the Government has
discretion to sue for some instances of breach and not dth@tss perceived “inconsistenty
does not necessarily mean the Government has an inconsistent position on the meaeing of t
force protection clause.

On the other hand, it would logiiterelevant if the Government litigated a contract with a
similar force protection provision and took a completely diffepmsition Through application
of judicial estoppel, this Court could preclude the Government firterpretingthe force
protection tausein a waycontrary to its earlier positionSeeNew Hampshire v. Mainé32
U.S. 742, 749 (2001) (“Where a party assumes a certain position in a legal proceeding, a
succeeds in maintaining that position, he may not thereafter, simply becaustereist inave

changed, assume a contrary position[.]”). This docwinlg appliesto positions the Government

1370 the extent that the Governmenrier sees a breach. If the contraaskedpermission to use
PSCs, then the Government may not percaibeeach at allBecause the contacts are not cookie cutter,
and are customized to fit the unigue demands of each agreement, the conddienhich a contractor
could charge for PSCs couldfdr (even when the force protection language is similar).
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takesin legal procedings It does not extend to the actions of the Governndening the
normalcourse of performance @6 nonL.OGCAP lll cortracts. Therefore, KBR does not need
extensive discovery to find out if the Government took an inconsistent position that would be
relevant under judicial estoppelp one of KBR’s defenses. All KBR would need is a Westlaw
or Lexis account and some fingear associates.

KBR seeks wideanging, voluminous discovery on matters outside the scope of the
dispute, in the hope that something relevant will turn up. Exercising its widetidisdietailor
the scope of discovery, and implementing its mandate to limit discovery per Rul@R&))
the Court denies KBR’s motion to compel the production of documents relating to the United
States other contracts relating to private security.

D. United States’ CrossMotion to For Protective Order and to Compel KBR to
Identify which KBR Invoices Contain PSC Costs

In opposing KBR’s motion to compel, the United States file@rassMotion for a
Protective Order, Or in the Alternative, aMotion to Compeland Stay{84]. The Court hopes
that, in light oftoday’s ruling KBR will voluntarily withdraw its efforts to seek discovery on
force protection issues not relating to LOGCAP Ill. The Courttaisisthat KBR will cease its
efforts to have the Government provide a different answer to Interrogatory h. thewegh he
deadline for fact discovery has passed, the Courignaiit KBR leave to amend or withdraw its
interrogatories, requests for the production of documents, and deposition rotcegdrm to
this opinion.

This Court will allow discovery on force peaition issues related tdDGCAP I, but

not compel the production of documents relating to other contracts. The parties haeanhot cl
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agreed on which requestsiterrogatoriesand depositions relate to “other contracts. The
Court wants to give thearties the first opportunity to determine which requests should be
amended or withdrawn in light of this opinionThe parties—as they discuss the additional
discovery on the force protection issumight be able to resolve these issues on their own,
without the need for a codidsued protective orderlf KBR continues to seek discovery on
issues disallowed by this opiniohpwever,the Court invites the United States renew its
motionfor a protective order.

The United States’ motion in the alternatvvcompelling KBR to list which if its
invoices contain PSC cosis the Court compels thénited Stateso list which of KBR’s
invoices contain fraudulent chargess mooted by the fact that the Court did not grant KBR’s
motionto compel on Interrogatory 1.

E. Other Motions Mooted by the Court’s Action Today

Resolving KBR’s Motion to Compel and the United Stamessmotion moot several
related motions.KBR’s Motion to Expedite Consideration [76] and the United States’ €ross
Motion for Briefing Schedule [78] concern the briefing and decision scheduleudif/dfiefed,
now-decided issue. They are therefore moot.

IV.  CONCLUSION

KBR’s Motion to Compel [75] askthe United States to provide three categories of
information: first, identification of KBR invoices containing disputed PSC chargespnd,
documents relating to force protection; atmird, documents relating to other Government
contracts containing force protection provisions. The Court DENIES KBR’s motitm the

first and third categories of information. The United States adequately respbtm&KBR'’s

“That does not mean that the parties disagités just not clear from the pleadings whether
KBR and the United States agree on which requests are at stake.
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Interrogatory 1, and KBR has the documents and information needed to find the intoices a
issue. The Government’s contracts with other companies areabevant to the issue at harad,
contract dispute between KBR and the United States over LOGCAP Ill. Bxtiret that these
documents would have any value to KRB, such value is substantially outweighed bydire bur
and expensdiscovery would place on the United States.

The Court is inclined to grant, with limitations, KBR’s motion to compel the production
of evidence relating to the United Statksce protection obligationso KBR and its subsdiaries
under LOGCAP 11l Although this Court &is dismissed KBR’s counterclaiie UnitedStates’
compliance (or lack thereofyith its force protection obligations under LOGCAP Il may be
relevant to whether it was reasonable for KBR to chargd®&€s. However, such discovery
would need to be limited to the United States’ obligations under LOGCARNt may not
extend to any obligations the United States had to KBR under other cqrdratdobligations
to other contractors under different contracts. KBR would need to weigh the costs and burdens
that this request would place on the United States, and should narrow its,réquesied to
offsetanyundue burdens.

An agreement between the partissalmost always the best way to resolve a disppv
dispute. Although the parties’ efforts have yet to bear fruit, the Court hgpeartowing the
issues and indicating where it thinks discovery is appropriate, the partiaacansblution. To
that end, the Cou®RDERSthe parties to meet and den within seven T) days of this date.

The parties should discuss the proper scope and timeline for discovery on the fordeoprotec
issue and which of KBR'’s discovery requests should be withdrawn or amended to conform to
this opinion Within thirty (30) days of this date, the parties shoalgprisethe court on their

progress. Hopefully, the parties wiliform the Court of their compromise and submit a joint
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order to schedule the remaining discovery. HoweNedhe parties cannot reach an agreeimen
within thirty (30) days, the Court will either direct the parties to continue their negotiations or
enter its own discovery order.

Resolution of this matter moots KBR’s Motion to Expedite Consideration [76] and the
United States’ CrosBlotion for Briefing Schedule [78]. The motion in question has been fully
briefed and considered Furthermore,the Court deems thE&nited States’ CrasMotion for
Protective Order [84] moot, as the issues presented therein havadukressedby the Court’s
consideratiorof KBR’s Motion to Compel [75] and its Order that the parties meet and cdifer.
KBR persists in seeking discovery on impermissibiatters, the United States may renew its
motion for protective order.

A separate Order consistent with these findings shall issue this date.

Signed by Royce C. Lanerth, Chief Judge, on August 31, 2012.
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