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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

YASSIN MUHIDDIN AREF et al,
Plaintiffs, Civil Action No.: 10-0539(RMU)
V. Re Document N&.: 9, 19, 29
ERIC HOLDEREet al,

Defendans.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART THE DEFENDANTS’ MOTION TO DISMISS;
GRANTING THE DEFENDANTS’ SUPPLEMENTAL MOTION FOR PARTIAL DISMISSAL ;
DENYING THE APPLICANTS’ MOTION TO INTERVENE
I. INTRODUCTION
This matteris before the court on the defendants’ motion to dismiss and supplemental
motion to dismiss. The plaintiffs@a group of federal prisonesho are or were incarcerated in
specially designated Communication Management Units (“CMUS”) establisltieel Bkderal
Correctional Institutions (“FCI”) in Terre Haute, Indiana (“Terre Ha@tMU”) and Marion,
lllinois (“Marion CMU”) as well as two spouses of the prisoners. They contend that the
defendants the United States Attorney General, the Federal Bureatisaf® (“BOP”), the
Director of the BOP and the Assistant Director of the BOP’s CorrectiRnogirams Division —
violated their constitutional rights by designating them to the CMUs. The plaalstisallege
that the defendants violated the AdministratProcedure Act (“APA”), 5 U.S.C. 8§ 7@l seq,
by failing to engage in notice and comment rulemaking prior to establishing ths.CM
In their initial motion to dismiss, the defendants contend that the plaintiffs héack tiai

sufficiently plead theiconstitutional claims, that the plaintiffs’ APA claim is moot and that

plaintiff Royal Jones lacks standing. In their supplemental motion for partmaisdisl, the
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defendants argue that plaintiff Avon Twitty’s claims are moot because he isrrertly
designated to a CMU. For the reasons discussed below, the court grants in part and denies
part the defendants’ initial motion to dismiss and grants the defendants’ supplenwita to
dismiss.

The matter is also before the court on the motiontervene filed by four inmates at the
Terre Haute CMU (“applicants”) who are not currently parties in this acB@mtause the current
plaintiffs adequately represent the interests of the applicants, the coiet theapplicants’

motion to intervene.

[I. FACTUAL & PROCEDURAL BACKGROUND
A. Communication Management Units

The BOP established the Terre Haute CMU in 2006 and the Marion CMU in 2008.
Compl., Ex. A (“BOP Terre Haute CMU Institution Supplement”) ek also id Ex. B ("BOP
Marion CMU Irstitution Supplement”) at 1.The BOP describes the CMUs as follows:

The CMU is established to house inmates who, due to their current offense of

conviction, offense conduct, or other verified information, require increased

monitoring of communication between inmates and persons in the community in

order to protect the safety, security, and orderly operation of [BOP] isilénd

protect the public.

The CMU is a seftontained general population housing unit where inmates
reside, eat, and participate all educational, recreational, religious, visiting, unit

The Institution Supplements are documents setting forth the policiesarsdipres of the
CMUs. SeeCompl., Ex. A (“BOP Terre Haute CMU Institution Supplemeritf), Ex. B (“BOP
Marion CMU Institution Supplemeit The Institution Supplements for both the Terre Haute
CMU and the Marion CMU areearly identical. CompareBOP Terre kute CMU Institution
Supplemenwith BOP Marion CMU Institution Supplemenfccordingly, the court will
hereinafter citéo the BOPTerre Haute CMU Institution Supplement only.
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management, and work programming . . . . Additionally, the unit contains a range
of cells dedicated to segregated housing of those inmates in need of being placed
in administrative detention or disciplinary segregation status.

BOP Terre Haute CMU Institution Supplement at 1. An inmate may be placed in a CMU
because

(a) [t]he inmate’s current offense(s) of conviction, or offense conduct, included
association, communication, or involvement, relatedhternational or domestic
terrorism;

(b) [t]he inmate’s current offense(s) of conviction, offense conduct, or activity
while incarcerated, indicates a propensity to encourage, coordinateafacidit
otherwise act in furtherance of, illegal activithrough communication with
persons in the community;

(c) [tlhe inmate has attempted, or indicates a propensity, to contact victims of the
inmate’s current offense(s) of conviction;

(d) [tlhe inmate committed prohibited activity related to misuse/abuse of
approved communication methods while incarcerated; or

(e) [t]here is any other evidence of a potential threat to the safe, secdre, an
orderly operation of prison facilities, or protection of the public, as a result of the
inmate’s unmonitored communicatiovith persons in the community.

Compl., Ex. F (“Notice to Inmates”) at 1.

With the exception of attorney visits, all visits with inmates housed in CMU'nane
contact” visits, meaning that the visit takes place in a room with a partition segahnatinmate
from the visitor and both must communicate using a telephone. BOP Terre Haute CMU
Institution Supplement at 2. All communication during the visits must be in English and the
visits are livemonitored by BOP staff and are subject to recordidgat 23. CMU inmates are
currentlyaffordedeightvisitation hours per month and no single visit may last more than four
hours? Compl. § 57. Visiting hours are from 8:30 a.m. to 2:30 p.m. Sunday through Fidday.

CMU inmates are entitled &t least one phone call per month lasting at least three

Prior to January 3, 2010, CMU inmates were allowed one four-hour visibdwiovhour visits
per month on weekdays. Compl. § 52.
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minutes. BOP Terre Haute CMU Institution Supplement at 2 (citing 28 C.F.R. 88 540.100(b),
540.101(d)). With the exception of legal phone calls,CMU inmates are allowed two fifteen
minute phone d&s per weelé Compl. 1 65. Both the inmate and the call recipient must speak in
English only. BOP Terre Haute CMU Institution Supplement at 2. The callvanmadinitored
by BOP staff and subject to recordinigl.
Within five calendar days of being transferred into a CMU, an inmate must be provided a
“Notice to Inmate of Transfer to [CMU]” stating the reasons for his ptece in the CMU.Id.
at 1. Aninmate may appeal his “transfer to [a CMU], or any conditions of his coefithem
through the [BOP’s] Administrative Remedy Program, 28 C.F.R. 88 542.10 through 542.18, and
corresponding policy.ld. at 5.
B. The Plaintiffs
1. Yassin Aref
Yassin Aref is an Iraqi refugee who is serving a fiftgear sentence for money
laundering, providing material support for terrorism, conspiracy and makingastatement to
the FBI. Compl. 11 16, 107. Prior to his convictions he served as an Imam of the Adasjid-
Salam Mosque in Albany, New YorKd. § 104. His conviction arose from his participatioain
loan transaction that would have helped to finance the purchassudfaceo-air missile to a
terrorist group called JaisttMohammed (“*JEM”).Id. § 107.
At the time his incarceration began in 200 BOPclassifiedAref asa “low security”

inmate. Id. 11 107, 112. He has no disciplinary history and “has never received an infraction of

Prior to Januarg, 2010, CMU inmates were allowed one fiftaninute plone call per week.
Compl. 1 64.



any kind at a BOP facility Id. § 110. Aref was transferred froihe Rensselaer County Jail in
Troy, New Yorkto the Terre Haute CMU in May 200W. { 113. After arriving at the CMU,
he received a Notice of Transfer purporting to explain the reasons for higtransf

Your current offense of conviction includes Providing Material Support &

Resources to a Foreign Terrorist Organization, & Conspiracy to Use a Weapon of

Mass Destruction. Your offense conduct included significant communication,

association and assistance to Jadhiohammed (JeM), a group which has been

designated as a foreign terrorist organization.
Id. Aref challenged his designation to the CMU through the prison’s grievancesgstgling
that the Notice of Transfer “mischaracterized his offense condictty 114. He applied for a
transfer and was eventually sent to the Marion CNtJ.q 116.

2. Avon Twitty

In 1984, Avon Twitty was sentenced to a term of imprisonment of twenty yearsftr life
murder and three to ten years for carrying a pistol without a liceds§f 17, 127. He was
designated to the Terre Haute CMU in May 20G¥.11132. On October 20, 2010, Twitty was
placed in a halfway house in Washington, D.C. Defs.” Supplemental Mot. to Dismiss on
Mootness Grounds (“Defs.” Suppl. Mot.”) at 2. He was paroled on January 21, 2011. PIs’
Notice Regarding Change in Confinement Status of Avon Twitty (“PésNatice”) at 1.

3. Daniel McGowan & Jenny Synan

Daniel McGowarf is a former member of the Earth Liberation Front (“ELF”), Compl.

18,a domestic terrorist organizatiddefs.” Mot. at 4. In 2006, he pled guilty to two counts of

arson and, in 2007, he was sentenced to seven years of incarceration. Compl. § 151. Like Aref,

McGowan has been classified by the BOP as “low security” and has had nomnbésgiplstory



during his incarcerationld. 1 154, 159.
In August 2008, McGowan was transferred to the Ma@bil). Id.  160. Ten days
after the transfer, he received a Notice of Transfer stating as follows:
Your offense conduct included acts of arson, destruction of an energy facility,
attempted arson, and conspiracy to commit arson. You have been idegifed
member and leader in the Earth Liberation Front (ELF) and Animal Liberation
Front (ALF), groups considered domestic terrorist organizations. Your offense
conduct included communicating in code and teaching others how to commit
crimes of arson. Your actions had the primary purpose to influence and affect the
conduct of government, commerce, private business and others in the civilian
population by means of force, violence, sabotage, destruction of property,

intimidation and coercion. Your contact with persons in the community requires
heightened controls and review.

McGowan administratively appealed his transfier. 1 162, 164. This effort ultimately
proved unfruitful. Id. In October 2010, McGowan was transferred from the CMU into the
gereral population at the Marion facility. Defs.” Suppl. Mot. at 2. He was, however,dreatsf
to the Terre Haute CMU on February 24, 2011. Defs.” Notice Regarding Govt's Supfakeme
Mot. To Dismiss (“Defs.” Notice™pat 1.

4. Royal Jones

Royal Jonesvas convicted of solicitation of bank robbery, which also constituted a
probation violation for an earlier gun possession conviction. Compl. {1 184. He was sentenced in
2007 to ninety-four months of incarceratidd. 1 184-85. Jones has had “no serious
disciplinary infractions” and only “one minor communicatiohgflated infraction” during this

period of incarcerationld. § 186.

4 McGowan is married to plaintiff Jenny Synalal.  175.
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Jones was transferred to the Marion CMU in June 2008f 189. His Notice of
Transfer, which he received shortly after his transfer, stated as $ollow

Your current offense of conviction is solicitation to commit a crime of violence.

Reliable evidence indicates your crimes and incarceration conduct have included

involvement in recruitment and radicalization efforts;luding other inmates,

through extremist, violencgpriented indoctrination methods to intimidate or
coerce others.
Id. 1 189.

Jones’s efforts to administratively appeal his transfer were unsuccdssf{il194. Jones
filed apro secomplaint in théJnited States District Court for the Southern District of lllinois,
challengingjnter alia, his transfer to the CMUILd. T 195. Jones explains, however, that he
voluntarily dismissed that complaint in August 2009 because CMU staff told him thead suc
dismissal would result in his transfer out of a CMU and to a facility whecelld see his
family. 1d. In March 2010, Jones was transferred out of the Marion CMU and into the general
population at the Marion facilityld. 1 196.

5. Kifah Jayyousi & Hedaya Jayyousi

Kifah Jayyousi was convicted in August 2007 of conspiracy to murder, kidnap and
maim in a foreign country and conspiracy to provide material support to terrddsfh205.
Upon his incarceration, the BOP classified him as a “lowr#gtprisoner. Id. § 210.

Jayyousi was transferred into the Terre Haute CMU in June 2608.212. Upon
arriving there, he received a Notice of Transfer, which stated as follows:

Your current offenses of conviction are for Conspiracy to Murder For@ign

Country; Conspiracy to Kidnap, Maim, and Torture; and Provide Material
Support to a Terrorist Organization. You acted in a criminal conspiracy to raise

Jayyousi is married to plaintiff Hedaya Jayyousi. | 221.
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money to support mujahideen operations and used religious training to recruit

other individuas in furtherance of criminal acts in this country as well as many

countries abroad. Your offense conduct included significant communication,

association and assistance teQalida, a group which has been designated as a

foreign terrorist organization.

Id. Jayyousi pursued administrative remedies, arguing that the Notice ofefreorgained
inaccurate and erroneous informatidd. 1 213. His attempts have been “summarily rejected.”
Id.

C. Procedural History

In their complaint, filed on April 1, 2010, the plaintiffs allege that their procedueal du
process rights were violated because thdyndit receiveadequate Notices of Transfer or an
opportunity to challenge their designation to the CMBeseCompl. § 253. The plaintiffs also
allege thatheir substantive due process rights have been violated because the conditions at the
CMU “intentionally or recklessly interfer[e] with [their] interests in familyagrity without
legitimate penological purposelt.  258. Similarly, the plaintiffs allege that communications
restrictions in the CMU interfere with their free speech and free associaiids. id. 7 263.

The plaintiffs also bring an equal protection claim, arguing that therepiattern and
practice throughout the BOP of designating individuals, including Plaintiffs, {GNHe in
retaliation for their protected political and religious speech and belidissed on their religion,
national origin, and perceived political and/or ideological belielfd.™] 273. Further, the
plaintiffs assert that the conditions of confinement in the CMUs, “including [the] predioaugd
complete denial of any opportunity for physical contact with their loved ones,’itcbesicruel
and unusual punishmenid. 9 268. Lastly, the plaintiffs submit that the defendants’ failure to

engage in notice and comment rulemaking prior to establishing the CMUs cosstitutéation
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of the APA. Id. 1 281. The plaintiffs seek a declaration that the defendants’ violated their First
Fifth and Eighth Amendment rights and the APA, an order requiring the defendaatssfert
the plaintiffs out of the CMUs or to provide each plaintiff with constitutionallficgaht due
processand an order requiring the defendants to provide the plaintiffs with the same
communcation privileges as “all o#r general population prisonerdd. at 76

On April 19, 2010, four inmates at the Terre Haute CMU filed a motion to intervene in
this action pursuant to Federal Rule of Civil Procedure 2&ag generalliot. to Intervene.
The defendants filed a motion to dismiss on July 21, 2010, asserting that Jones does not have
standing and that the other plaintiffs have not stated claims upon which relief geantezl see
generallyDefs.” Mot. to Dismiss. On November 9, 2010, filed a supplemental motion to dismiss
Twitty’s claims as moot because he is no longer housed in a GdHgenerallpefs.” Suppl.
Mot. With the motions fully briefed, the court turns now to the applicable legal stisnaizal

the parties’ arguments.

1. A NALYSIS
A. The Defendants’ Motions to Dismiss

1. The Court Denies the Defendants’ Motion to Dismiss
Joness Claims for Lack of Standing

a. Legal Standard for Standing
Article 11l of the Constitution limits the jurisdiction of federal courts to cases o
controversies. U.S. Const. art. lll, 8§ 2, cl.These prerequisites reflect the “common

understanding of what it takes to make a justiciable ca&S&él Co. v. Citizens for a Better



Env't, 523 U.S. 83, 102 (1998). Consequently, “a showing of stgridian essential and
unchanging’ predicate to any exercise of [a court’s] jurisdictidfid. Audubon Soc'’y v.
Bentsen94 F.3d 658, 663 (D.C. Cir. 1996) (quotingjan v. Defenders of Wildlif&04 U.S.
555, 560 (1992)). Put slightly differently, “Article 11l standing must be resolvelrashold
matter.” Raytheon Co. v. Ashborn Agencies, L3@2 F.3d 451, 453 (D.C. Cir. 2004) (citing
Steel Cq.523 U.S. at 96-102).

As the party invoking federal jurisdiction, the plaintiff bears the burden ablesting
standing. Lujan, 504 U.S. at 561Steel Cq.523 U.S. at 104City of Waukesha v. Envtl. Prot.
Agency 320 F.3d 228, 233 (D.C. Cir. 2003) (per curiam). At the pleading stage, general factual
allegations of injury resulting from the defendant’s conduct will suffi8ierra Club v. Envil.
Prot. Agency292 F.3d 895, 898-99 (D.C. Cir. 2002).

To demonstrate standing, a plaintiff must satisfy a threaged testSierra Cluh 292
F.3d at 898 (citindg.ujan, 504 U.S. at 560). First, the plaintiff must have suffered an injury in
fact, defined as a harm that is concrete and actual or imminent, not conjechybthretical.
Byrd v. Envtl. Prot. Agen¢y74 F.3d 239, 243 (D.C. Cir. 1999) (citiBteel Cqa.523 U.S. at
103). Second, the injury miuse fairly traceable to the governmental conduct alledg:d.
Finally, it must be likely that the requested relief will redress the allegeg.irigh This Circuit
has made clear that no standing exists if the plaintiff's allegations amypspeculative|,
which is] the ultimate label for injuries too implausible to support standirigpZzi v. Dep’t of
Health & Human Servs271 F.3d 301, 307 (D.C. Cir. 2001) (quotidvanced Mgmt. Tech.,
Inc. v. Fed. Aviation Admin211 F.3d 633, 637 (D.C. Cir. 2000)). Nor does standing exist
where the court “would have to accept a number of very speculative inferencesusnptiass
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in any endeavor to connect [the] alleged injury with [the challenged condigihpisinger v.
Watson 628 F.2d 133, 139 (D.C. Cir. 1980).
b. Plaintiff JonesHas Standingto Pursue His Claims

The deéndants argue that Jones lacks standing because he is not currently designated to a
CMU and, accordingly, is not suffering an injury in fact for which relief can beiged. See
Defs.” Mot at 310. The defendants note that, in March 2010, Jones was transferred to the
general ppulation at the Marion facility and et currently designated to a CMUd. at 9;see
alsoCompl. 1 21.The plaintiffsrespondhatJoneswvas placedri a CMU without proper
explanation or process and, @resulthe has no idea what conduct to refrain from in order to
avoid being sent back. Pls.” Opp’n to Defs.” Mot. (“P@pp’n”) at 69. Moreoverthe plaintiffs
note that McGowan was designated to a CMU, transferred back into the generaiqopunict
then redesignated to a CMU without receiving sufficient notice or an opportargyteard.
See generallPls.” Notice in Resp. to Defs.” Feb. 25, 2011 Notice (“Pls.” 2d Notice”). Tings,
plaintffs contend, is evidence that Jones faces a realistic threat of being redesignatedito a CM
Seeid. at 5 The defendants replppat Jones’s injury is only hypothetical because has not
demonstrated that there is a “sufficient likelihood” that he willdierned to a CMU. Defs.’
Reply in Supp. of Mot. to Dismig8Defs.” Reply”) at 2.

The Supreme Court has explained that “application of the constitutional standing
requirement [is not] a mechanical exercise, and that when standing is challenigedzsis of
the pleadings] we accept as true all material allegations of the complaint, and . . . construe the
complaint in favor of the complaining partyPennell v. City of San Jos#85 U.S. 1, 7 (1988).
“[A] prediction of injury based on experience suffices to show injury in fact to temethat
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‘past wrongs are evidence bearing on whether there is a real and immediatef trepeated
injury.” Biggerstaff v. Fed. Commc’n Comm5i1 F.3d 178, 183 (D.C. Cir. 2007) (quoting
O’Shea v. Littleton414 U.S. 488, 496 (1974)

Viewedthrough this prism, Jonéssplainly statedfacts that, accepted as true,
demonstrata realistic threathat he might beedesignated to a CMUWJones’s Notice of
Transferindicated that he was placed in the CMU becaigbe nature of his underlying
conviction and because of his alleged efforts to radicalize other inmates. Compl.Th&88.
facts are not going to change; thus, it appears entirely plausible that Jdmesredesignated to
the CMU for the very resons he was sent there in the first plaiceleed, as noted by the
plaintiffs, McGowanwho, like Jones, haalso raised a claim of retaliation, waansferred out of
the Marion CMU and placed in the general prison population only to be redesigndeederre
HauteCMU four months later.See generallfls.” 2d Notice. Te court thus,determines that
the plaintiffs have advanced sufficient evidence suggestinganafaces a realistic threat of
redesignation to a CMUSeePennel] 485 U.S. at 7-8explaining thathe owners of a building
subject to a City Ordinanaatisfiedstandingoy allegingthat they were subject to the Ordinance
even though no enforcement of the Ordinance had yet been sought against the owners)
Biggerstaff 511 F.3cat 183 (holding thathe plainiff had demonstrated standing based on his
experience that it is “definitely likely” that the challenged agency ordeb&applied to him
cf. Los Angeles v. Lyond61 U.S. 95, 101-02 (1983) (ruling that a plaintiff did not have standing
becausethe odds thafa plaintiff seeking an injunctiobarring the use of chokeholds by police
officers] would not only again be stopped for a traffic violation but would also be subjected to a
chokehold without any provocation whatsoever ares{ifficient to make out a federal case for
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equitable reliefj. Accordingly, at this stage in the litigation, the court holds that Jones has
standing.
2. The Court Grants the DefendantsSupplemental Motionfor Partial Dismissal
a. Legal Standard for a Motion to Dismiss Pursuant to Rule 12(b)(1)

Federal courts are courts of limited jurisdiction and the law presumes ttetsa lies
outside this limited jurisdiction.’Kokkonen v. Guardian Life Ins. Co. of A1l U.S. 375, 377
(1994);see alsdsen. Motors Corp. v. Envtl. Prot. Agen863 F.3d 442, 448 (D.C. Cir. 2004)
(noting that “[a]s a court of limited jurisdiction, we begin, and end, with an exfiomnat our
jurisdiction”).

Because “subjeanatter jurisdiction is an ‘Art[icle] Il as well as a statutory
requirement[,] no action of the parties can confer sulojetter jurisdiction upon a federal
court.” Akinseye v. Disbf Columbia 339 F.3d 970, 971 (D.C. Cir. 2003) (quoting. Corp.
of Ir., Ltd. v. Compagnie des Bauxites de Gujdd&®U.S. 694, 702 (1982)). On a motion to
dismiss for lack of subject matter jurisdiction pursuant to Rule 12(b)(1), the glbgwifs the
burden of establishing by a preponderance of the evidence that the court has sulgect matt
jurisdiction. Lujan v. Déenders of Wildlife504 U.S. 555, 561 (1992).

Because subject matter jurisdiction focuses on the court’s power to hearrhe clai
however, the court must give the plaintiff's factual allegations closer sgmien resolving a
Rule 12(b)(1) motion than would be required for a Rule 12(b)(6) motion for failure to state a
claim. SeeMacharia v. United State834 F.3d 61, 64, 69 (D.C. Cir. 200&rand Lodge of
Fraternal Order of Police v. Ashcroft85 F. Supp. 2d 9, 13 (D.D.C. 2001). Thus, the court is
not limited to the allegations contained in the complaihri v. United States/82 F.2d 227,

13



241 (D.C. Cir. 1986)vacated on other groundd82 U.S. 64 (1987). Instead, “where necessary,
the court may consider the complaint supplemented by undspartts evidenced in the record,
or the complaint supplemented by undisputed facts plus the court’s resolution of dispisted fac
Herbert v. Nat’l Acad. of Scis974 F.2d 192, 197 (D.C. Cir. 1992) (citidglliamson v. Tucker
645 F.2d 404, 413 (5th Cir. 1981)).
b. Legal Standard for Mootness

Under Rule 12(b)(1), a party may move to dismiss a case on grounds of mootness.
Comm. in Solidarity with People of El Salvador v. Sessi@2@ F.2d 742, 744 (D.C. Cir. 1991);
Super Sack Mfg. Corp. v. Chase Packaging C&pF.3d 1054, 1060 (Fed. Cir. 199B8jn.
Historical Ass'n v. PetersqQi876 F. Supp. 1300, 1308 (D.D.C. 1995). Article llI's case-or-
controversy requirement prohibits courts from issuing advisory opinions or decisiedsonas
hypothetical fats or abstract issueglast v. Cohen392 U.S. 83, 96 (1968). “The doctrine of
mootness is a logical corollary of the case or controversy requiremegtiéer Gov't Ass’'n v.
Dep't of State780 F.2d 86, 90 (D.C. Cir. 1986). In cases where challenged conduct ceases and
“there is no reasonable expectation that the wrong will be tegbea. it becomes impossible for
the court to grant any effectual relief whatever to the prevailing paudya@y opinion as to the
legality of the challenged actionowld be advisory.”City of Erie v. Pap’s A.M529 U.S. 277,
287 (2000). Accordingly, a court may not rule on the merits of a case in which the claim for
relief is moot.

Courts must evaluate mootness “through all stages” of the litigation in ordesux@en
that a live controversy remain21st Century Telesis Joint Venturd=ed. Commc’ns Comm’n
318 F.3d 192, 198 (D.C. Cir. 2003) (citirgends of the Earth, Inc. v. Laidlaw Envtl. Servs.
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(TOC), Inc, 528 U.S. 167, 191 (200@ndLewis v. Cont’l Bank Corp494 U.S. 472, 477
(1990)). As aresult, “[e]Jven where litigation poses a live controversy whentfie [mootness]
doctrine requires a federal court to refrain from deciding it if ‘events havarsptred that the
decision will neither presegtaffect the parties’ rights nor have a mohanspeculative chance
of affecting them in the future.”ld. (quotingClarke v. United State915 F.2d 699, 701 (D.C.
Cir. 1990)).

A case is moot when “the issues presented are no longer live or the |aakia legally
cognizable interest in the outcomeCity of Erig 529 U.S. at 287 (internal quotations omitted).
An intervening event may render a claim moot if (1) there is no reasonabléagiquethat the
conduct will recur and (2) interim relief events have completely and irrevocably eradicated the
effects of the alleged violation®harmachemie B.V. v. Barr Labs,, In276 F.3d 627, 631
(D.C. Cir. 2002)Sellers v. Bureau of Prison859 F.2d 307, 310 (D.C. Cir. 1992). A case is not
moot, havever, so long as any single claim for relief remains viable, as the remiweingsues
satisfy the caser-controversy requiremenifucson Med. Ctr. v. Sulliva®47 F.2d 971, 978
(D.C. Cir. 1991) (internal quotations and citations omitted). The burden of establishing
mootness rests on the party raising the issue, and it is a heavy bGalerty of Los Angeles v.
Davis 440 U.S. 625, 631 (1979 nited States v. W.T. Grant C845 U.S. 629, 633 (1953);

Motor & Equip. Mfrs. Ass’n v. Nichald42 F.3d 449, 458-59 (D.C. Cir. 1998).
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c. Plaintiff Twitty’s Claims Are Moot

The defendants argue that because Twitty was placetialfway house in October 2007
and paroled in January 20He isno longer in BOP custodgndhis claims are thereforaoa.®
See generallpefs.” Suppl. Mot. Defs.” Notice. The plaintiffs oppose dismissal of Twitty’'s
claims, arguing thahe defendants’ voluntary transfer of Twitty to a halfway house does not
render his claim moot pursuanttte “voluntary cessation” egption tothemootness doctrine.
Pls.” Opp’n toDefs.’ Suppl. Mot.at 2;see alsdPls.’ IstNoticeat 1. The defendants respond that
the voluntary cessation exception does not apply here because Twitty had beerddpprove
halfway house placement pritar the filing of this lawsuit SeeDefs.” Suppl.Reply at3-8, 12-
15.

“[A] defendant’s voluntary cessation of a challenged practice does noveepiederal
court of its power to determine the legality of the practidaiends of the Earth, Inc528 U.S.
at 189. “[lln order for this exception to apply, the defendant’s voluntary cessation mest ha
arisenbecause dthe litigation.” Pub.Util. Comm’n of Cal. v. Fed. Energy Regulatory Comm’n
100 F.3d 1451, 1460 (9th Cir. 1996).

There is no disputhat prior to thecommencemerf this lawsuit, the BOP had already
determined that Twitty was eligible for placement in a halfway house. C&ridpl“Twitty was
approved for nine months prelease placement at a halfway hous®¥fs.” Suppl. Mot. at 2.

Because the decision to release Twitty preceded this lawsuit, it is clear that #ti®caegis

The defendantiitially argued that McGowan'’s claims also moot because at the tithe
defendants filed their motion in July 2010, McGowan had been transferred batMétion
CMU. SeegenerallyDefs.” Suppl.Mot. Since that time, however, McGowan has been
reassigned to théerre HauteCMU and accordinglythe defendants have withdrawreir
argument that his claims are mo&eeDefs.’” Notice.
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designation to a CMU was not the result of this litigatidxwcordingly, the defendants have
demonstrated that Twitty was not transferred “because of” this lawsuibawdluntary
cessation exception to mootness does not afpdgPub.Util. Comm’n 100 F.3dat 1460. he
court thereforedismissed witty’s claims @& moot.

3. The Court Grants in Part and Denies in Part the Defendants’ Motion
to Dismiss the Plaintiffs’ Claims Pursuant to Rule 12(b)(6)

a. Legal Standard fora Rule 12(b)(6) Motion to Dismiss

A Rule 12(b)(6) motion to dismiss tests the legal sufficiency of a compRnotvning v.
Clinton, 292 F.3d 235, 242 (D.C. Cir. 2002). The complaint need only set forth a short and plain
statement of the claim, giving the defendant fair notice of the claim andaieds upon which
it rests. Kingman Park Civic Ass'n v. William848 F.3d 1033, 104@.C. Cir. 2003) (citing
FeD. R.Civ. P.8(a)(2) andConley v. Gibson355 U.S. 41, 47 (1957)). “Such simplified notice
pleading is made possible by the liberal opportunity for discovery and the othed pret
procedures established by the Rules to disclose more precisely the basis tHitvodima
defense to define more narrowly the disputed facts and issGesley 355 U.S. at 47-48
(internal quotation marks omitted). It is not necessary for thetiilamplead all elements of
his prima facie case in the complaiBtyierkiewicz v. Soremd.A, 534 U.S. 506, 511-14 (2002),
or “plead law or match facts to every element of a legal thekngger v. Fadely211 F.3d
134, 136 (D.C. Cir. 2000) (internal quotation marks and citation omitted).

Yet, “[t]o survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its faslectoft v. Iqbal 129 S.

Ct. 1937, 1949 (2009) (internal quotation marks omittBd)t Atl. Corp. v. Twomb|y550 U.S.
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544, 562 (2007jabrogating the oftjuoted language froi@onley 355 U.S. at 45-46, instructing
courts not to dismiss for failure to state a claim unless it appears beyond dotrb et of
facts in support of his claim [] would entitle him to relief”). A claimasitlly plausible when
the pleaded factual content “allows the court to draw the reasonable inferertbe thefendant
is liable for the misconduct allegedifbal, 129 S. Ct. at 1949 (citinbwombly 550 U.S. at
556). “The plausibility standard is not akin to a ‘probability requirement,” but it askadre
than a sheer possibility that a defendant has acted unlawfidly(¢iting Twombly 550 U.S. at
556).

In resolving a Rule 12(b)(6) motion, the court must treat the complaint’s factual
allegations — including mixed questions of law and faas+true and draw all reasonable
inferences therefrom in the plaintiff's favoroly Land Found. for Relief & Dev. v. Ashcroft
333 F.3d 156, 165 (D.C. Cir. 2008rowning 292 F.3d at 242. While mamyell-pleaded
complaints are conclusory, the court need not accept as true inferences unsuydacdedsiet
out in the complaint or legal conclusions cast as factual allegativag:en v. Dist. of
Columbig 353 F.3d 36, 39 (D.C. Cir. 2008rowning 292 F.3d at 242. “Threadbare recitals of
the elements of a cause of action, supported by mere conclusory statements, dizc@dt suf
Igbal, 129 S. Ct. at 1949 (citinpwombly 550 U.S. at 555).

b. The Court Grants the Defendants’ Motion to Dismiss
the Plaintiffs’ Substantive Due Process Claim

The plaintiffs allegeghatthat the defendants have violated th@ist Amendment righto
“family integrity’ through the restrictions placed on the plaintifismmunications Compl. |

258;see alsdPls.” Opp’nat 39(arguing that the defendants have violated their right “to maintain
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vital relationships with family members and members of the community both throuigtiiemsi

and through phone calls”). The defendants argue that no such right exists and that, ewen if it di
the CMU restrictions “are valid because they are reasonably related to legypematiogical

goals” Defs.” Mot. at24.

As an initial matter, the court notes that although $upreme Court has acknowledged
that “the Constitution protectgrtain kinds of highly personal relationships,” it is unclear to
what extent such a right survives incarcerati@verton v. Bazzett®&39 U.S. 126, 131 (2003)
(internal quotation omitted)Regardless, becauses discussed belowhe CMUregulationsare
rationally related to legitimateenological interest the plaintiffs’substantive due process claim
fails.

It is well settled that “when a prison regulation impinges on inmates’ constitutional
rights, the regulation is valid if it is reasonably relatetegitimate penological interests.”

Turner v. Safley482 U.S. 78, 89 (1987). In determining whether this standard is met, the court
looks to four considerationsSee id “First, there must be a ‘valid, rational connection’ between
the prison regulzon and the legitimate governmental interest put forward to justifyidk.
(quotingBlock v. Rutherford468 U.S. 576, 586 (1984)). Second, the cexamineswhether

there are alternative means of exercising the right that remain open toipnstes.” Id. at 90.
Third, the court musasses “the impactthat accommodation of the asserted constitutional right
will have on guards and other inmates, and on the allocation of prison resourcelygerdra
Fourth, the court must consider the aafaility of alternatives.ld. “Although [these] factors are
intended as guides to a single reasonableness standard, the first factoe$pewially large. Its
rationality inquiry tends to encompass the remaining factors, and some okt @it
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apparently necessary conditions®matel v. Renal56 F.3d 192, 196 (D.C. Cir. 1998) (internal
citations omitted).

According to the defendants, the penological interest furthered lbgdtretions
imposed by the CMUs the“effective monitoring of the ammunications of highiisk inmates
. . . to protect the safety, security and orderly operation of Bureau facilitiegy pratdct the
public.” Defs.” Mot. at 25. The plaintiffs do not disputeat this is a legitimate interes®ls.’
Opp’n at 46 (Plantiffs agree that protection of the safety and operations of a prison and
protection otthe public are legitimate penological interests [and]that effective monitoring of
the communications of high-risk inmates could serve those interestel8al, the weight othe
relevant case lawupports the conclusidhat thetypes ofcommunications restrictionsposed
by the CMUsare rationally relatetb thelegitimate penological interest promoting the safety
of correctional institutions and the pithl See, e.gBlock 468 U.S. at 588 (holding that a
prohibition on contact visits rationally related to the legitimate goal of promoting institutional
security; Williams v. Mierzejewskd01 F. App’x 142, 145 (7th Cir. 2010We give
considerable eference to a prison official’determination that a communication between a
prisoner and the outside world constitutes a security th{eding Thornburgh v. Abbot490
U.S. 401, 407-08 (1989))Maze v. Tafolla369 F. App’x 532, 535 (5th Cir. 2010) (applying
Blockand upholding a ban on contact visits for a pretrial detainee as rationally related t
legitimate penological interes®erez v. Fed. Bureau of Prisqr#&29 F. App’x 55, 57 (3rd Cir.
2007) (holding that “restrict[ing] telephone calls to one per week [for] prisoners wikaha
history of using the telephone to conduct criminal activitjearly reasonable because it relates
to the legitimate penological goal of public and institutional sgfeBope v. Hightowerl01
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F.3d 1382, 1385 (11th Cir. 1996) (explaining that the imposition of pdesen calling list is
rationally related to the legitimate governmental objective of reducing ctietigity);
Stojanovic v. Humphrey809 F. App’x 48, 51 (7th Cir. 2009) (&&ty and security are
legitimate penological interests, and this is equally true in the visitation cdpt&darcy v.
United States668 F. Supp. 2d 113, 122 (D.D.C. 2009) (holding that “regulations restricting
inmates’telephone use are reasonable as Emthey furtherte governmens legitimate
penological interests, including the safety and security of correctionalbiitsts, inmates, staff,
and the publit(citing Arney v. Simmon26 F. Supp. 2d 1288, 1293 (D. Kan. 1998))).

Accordingly, because the plaintiffs hawet adequately allegatat the CMU restrictions
are not rationally related to the legitimate penological interest in monitoring the cocaton
of highrisk inmates, the court dismisses the plainti§ishstantive due process clai®ee
Walker v. Sumer, 917 F.2d 382, 385 (9th Cir. 1990) (explaining that “[t]he fifstrhel factor
constitutes &ine qua nof); Amate] 156 F.3d at 196 (notindat the first rationality factor
“tends to encompass the remaining factors”)

c. The Court Denies the Defedants’ Motion to Dismiss
the Plaintiffs’ Procedural Due Process Claim

The defendants contend that the plaintiffs have not articulated the deprivation of a
constitutional or governmemteated liberty interest as required to state a viable procedural due
process claimSeeDefs.” Mot. at 10-20. According to the defendants, the BOP’s “transfer of
Plaintiffs to a CMU and the imposition of the subject communication restrictions dmpose
significant or ‘unduly harsh’ restrictions,” as required to trigger a govantioreated liberty

interest in the prison cotext. Defs.Reply at 10. Furthermorethe defendants argue that even if
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the plaintiffs have a liberty interest at stake, the plaintviise not deprived of procedural due
process becauskeyreceived proper notice of the reasons for their CMU designation after
arriving at the CMUsas well as an opportunity to contest tth@signation Defs’ Mot. at 20-21.
The plaintiffs maintain that they have a governmaeated liberty interest in avoid)

the conditions of confinement that exist in the CMUs because those conditions impose an
“atypical and significant hardship on the [plaintiffs] in relation to the ordinatgémts of prison
life.” Pls.” Opp’n at 9 (quotingandin v. Conneb15 U.S. 472, 484 (1995)). Furthermore, the
plaintiffs assert that any procedures the defendants have provided are ersutdig@rotect these
rights. Id. at20-25 Additionally, the plaintiffs contend that the B@Purported “reviews” of
the plaintiffs’ deggnation to the CMUs “are merely an assessment of whether the ‘original

reasons for CMU placement still exist” and thus, meaningless because tigiosa oeasons
“cannot change.’PIs.” Opp’n at 23.

The Fifth Amendment requires that no person be deprived bbéisy without due
process of lawU.S.ConsT. amend. V.To establish an actionable due process claim, the
plaintiffs must show th&tl) they have a constitutionally-protected life, liberty or property
interest and (2) the defendantispived the plaintiffs of that interest without constitutionally
adequate procedur&ee Propert v. Dist. of Columbi@48 F.2d 1327, 1331 (D.C. Cir. 1991);
Soeken v. Herma®5 F. Supp. 2d 99, 104-105 (D.D.C. 199Bipberty interests are generally
derived from the Constitution, but “[t{jhe governmerdy under certain circumstances create
liberty interests which are protected by the Due Process Cla8sadin 515 U.S. at 484ee
alsoMarshall v. Fed. Bureau of PrisonS18 F. Supp. 2d 190, 194 (D.D.C. 2007) (cittifs v.

Dist. of Columbia84 F.3d 1413, 1415 (D.C. Cir. 1996)).
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Once a liberty interest is implicated, a “fundamental requirement” of due priscist
an individual receivethe opportunity to be heard at a meaningful time and inaamimegful
manner.” Mathews v. Eldridge424 U.S. 319, 333 (1976&ee alsd’ropert 948 F.2d at 1331.
In determining whether “an appropriate hearing has been provided at a meammgfamd in a
meaningful matter,” the court considers three factors:

[flirst, the private interest that will be affected by the official action; secoed, th

risk of an erroneous deprivation of such interest through the procedures used, and

the probable value, if any, of additional or substitute procedural safegaadis;
finally, the Government’s interest, including the function involved and the fiscal
and administrative burdens that the additional or substitute procedural
requirements would entail.
Mathews 424 U.S. at 335All the while, the courimust remain mindful thddue process is
flexible and calls for such procedural protections as the particular situati@ndsrhMathews

424 U.S. at 334 (citinylorrissey v. Brewer408 U.S. 471, 481 (1972))

I. The Plaintiffs Have Plausibly Alleged a Liberty Interest
Protected by Procedural Due Process

This Circuit has observed that
a deprivation in prison implicates ggovernmentereated] liberty interest
protected by the Due Process Clause only when it imposes an “atypical and
significant hardship” on an inmate ielation to the most restrictive confinement
conditions that prison officials, exercising their administrative authority $aren
institutional safety and good order, routinely impose on inmates serving similar
sentences.

Hatch v. Dist. of Columbial84 F.3d 846, 856 (D.C. Cir. 1999) (quot®andin 515 U.S. at

484).
At presentthe plaintiffs designated to a CMU are allowed two fifte@nute phone calls

per week and eight hours of non-contact visits per month. Compl. {1 57, 65. Each visit may not
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exceed four hours and must be held in a partitioned room; no physical contact is germitte
between the inmate and his visitor argitors and inmatesiust communicate verbally using
telephone handsetsd.  57; BOP Terre Haute CMU Institution Supplement at 2. Pursuant to
the “guidelines and procedures” articulated in the Institution Supplements,hehded at the
CMUSs, the plaintiffs are only entitled to one three-minute telephone call per moo#.T8re
Haute CMU Institution Supplement at 2.

By contrast, BOP prisoners housed in the general population are typically allowed 300
phone minutes per month. Compl. 1 63; Defs.” Mot. at 6. BOP regulations governing visitation
for prisoners housed in the general population provide no specific cap on the number or duration
of visits, but do indicate that each inmate shall be allowed at leashéaus of visiting time per
month, 28 C.F.R. § 540.43, and that the visits should be contact visits “unless there is clear and
convincing evidence that such contact would jeopardize the safety or secungyimtttution,”

id. 8 540.51(h)(2). Indeedhe plaintiffs allege that inmates at “the Administrative Maximum
facility USP Florence, the only ‘supermaximum’ security facility in the faidgystem” are
allowed up to five visits a month with each visit lasting for up to seven hours. Compl.  61.

The plaintiffs note that at thisarly stagen the litigation— prior to discovery they are
unable to cite specific examples of the most restrictive conditions of confinemoéinely
imposed on inmates serving sentergigslarto those being served by the plaintiffs. Pls.” Opp’n
at 15;see als@rown v. Plaut 131 F.3d 163, 170 (D.C. Cir 1997) (explaining that the
comparison of prison conditions is a “complex #xi-specific inquiry”). Nonetheless, the
aforementioned allegations aeecific and detailednd plausibly suggestsignificant disparity
in the treatment of CMU inmates and those housed in the general population. Tp8#88.
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The defendants for their part do not engage in any qualitative comparativei@naipe
conditions of confinement faced by inmates with similar sentences to thosepddititiffs. See
generallyDefs.” Mot.; Defs.” Reply. Although the defendants suggest that ttrectiess in the
CMU are no harsher than those found in solitary confinendait’ Reply at 9, the defendants
do not address whether prisoners with similar sentences are routinely plackarnin s
confinement.See generallpefs.” Mot.; Defs.” Reply.Thus, drawing all factual inferences in
favor of the plaintiff seeHoly Land Found.333 F.3d at 165, the court determines that it is
plausible that the conditions of confinement in the CMUs constitute an atypical arfitaiy
hardship on the plainfd, Igbal, 129 S. Ct. at 194%atch 184 F.3d at 856. Accordingly, the
plaintiffs have plausibly alleged that they have a liberty interest in avoidsigrdgion to a
CMU and the confinements related to such a designaSee. Wilkinson v. Austib45 U.S. 209,
228 (2005) (recognizing that inmates have a liberty interest in not being assigne
“supermax” facility because the conditions — prohibition of almost all human cordastant
lighting and minimal exercise in confined quartelisnposed adtypical and significant
hardship” on the inmatgs

ii. The Plaintiffs Have Plausibly AllegedThat They Were Denied Procedural Due Process

As discussedylathewsdelineates a threkactor tesfor determiningwhethera plaintiff
hasreceived an pportunity to be heard at a meaningful time and in a meaningful manner.
Mathews 424 U.S. at 333. In this case, the first factor requires the court to consider the
significance of the plaintiffanterest in avoiding erroneous placemena CMU. SeeWilkinson
545 U.S. at 225. The plaintiftsssertand the defendants do not contest, thatplaintiffshave
an interest in avding designation to a CMU. PIs.” Opp’n at Z&e generallypefs.” Mot.;
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Defs.” Reply. Although the plaintiffs’ interest ihdir liberty islegitimately impactedby virtue
of their imprisonment, their liberty interest is fiatinimal’ and merits procedural due process
so long ast is evaluated “within the context of the prison systenWilkinson 545 U.S. at 225.

Next, the court considers the risk that procedures used by the defendants resulted in the
erroneous deprivation of the plaintiffs’ liberty interest, as well as trebghle value, if any, of
additional or substitute procedural safeguardddthews 424 U.S. at 335. “To insure tHaf
review does not become simply a sham, the content and substance of that review must be
scrutinized under the illuminatidof the Fifth Amendmentvims v. Shapp744 F.2d 946, 954
(3d Cir. 1984), and “prison officials must be prepared to offer evidence that tfexviews held
are substantive and legitimatet merely a shafhGiano v. Kelly 869 F. Supp. 143, 150
(W.D.N.Y. 1994).

The defendants insist that the BOP’s standard administrative remediesikatget@the
plaintiffs designated to the CMU and contain a process for review of “an issuegétatiny
aspect ofthe plaintiffs’] confinement.” Defs’ Mot. at 21 n.5. The defeants further assert that
the paintiffs have“received reviews of their continued confinement in the CMU by the CMU'’s
Unit Team in connection with regularly scheduled program revieves.at 21. The plaintiffs
allege that administrative remedies and periodic reviews lausdty,” id. 90, and that the
Notices of Transfer ar&so vague and generic” that they effectively provide no notice atdll.

1 77. The plaintiffs allege that thedministrative and periodieview process ismsufficient
because¢hose proceduraavolve review at the institutional or regional levielit the decisions

for CMU designation are only made by officials in Washington, DdC{ 84, 90.The plaintiffs

also argue thd{b]ecause CMU designation is not based on any ongoing misbehavior, the reason
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for designation will never change or diminish.” Compl.  83. Moreover, according to Jayyous
his unit manageinformedhim that, apparently despite the periodic review procedures, he would
serve the rest of his sentence at the CNU. Accordingly, the plaintiffs seek procedures
assuring that they receidetaled Notices of Transfer and ongoing reviews by officials with
decisionmaking power whavill review whether their continued placement in the CMU is still
appropriatesee id 11 73-91.

In light of the plaintiffs factual allegations supporting themteation that reviews
provided by the defendants aitusory’ and meaningless, the coulttermines that they have
adequately allegeithere is a high risk that the procedures used by the defendants have resulted in
erroneous deprivations tieir liberty interests SeeMathews 424 U.S. at 335eealso
Williamsv. Norris 277 F. App’x 647, 649 (8th Cir. 2008) (noting that the reason for segregation
should “not only be valid at outset but must continue to subsist during period of segregation” and
reversing the lower coud’grant of summary judgment because there remained unresolved
issues ofdct as to whether the prisoneeteived meaningful reviews, rather thanmshaviews,
as he contend[ed)’Lira v. Cate 2009 U.S. Dist. Lexis 91292, at *90 (N.D. Cal. Sept. 30, 2009)
(denying the defendant’s motion to dismiss because the plaintiff provided evidahoeviews
of his administrative segregation were “largely perfunctory” and the prigawvitded no
substantive review of the propriety of [his] raien in administrative segregation’Hogan v.
Epps 2009 U.S. Dist. Lexis 128449, at *6 (S.D. Miss. July 6, 2009) (denying summary judgment
because thdefendants did not provide any evide to contradict the plaintiff's claim that
review ofadministratve segregation in prisowas not meaningful nor explaineth
circumstances under which an inmate may be removed from . . . segregation”
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The thirdMathewsfactor addresses the government’s interest and the burden that
additional or substitute procedures would impose on the governidatihews 424 U.S. at 335.
The defendants note that the BOP’s goal is “providing both increased and effeatiitering of
high-risk inmates,” Defs.” Mot. at 26, but neglect to address how the procedures lsp gt
plaintiffs — detailed Notices of Transfer and meaningful reviemgould create annwarranted
burden on the BOP’s resourceege generally igd Defs’ Reply. Without more, the court cannot
conclude that the defendants cannot both accommodate the govesnmeng'st while
affording the plaintiffs their requested procedural due process.

Accordingly, the court determines that at this stage in the proceethiagdainiffs have
adequatehalleged facts sufficient to satisfy the thidathewsfactors. As aesult, the plaintiffs
haveplausibly allegedhat the defendasviolated theimprocedural due process righgeglgbal,
129 S. Ct. at 194@nternal citation omitted), anithe court denies the defendants’ motion to
dismiss the plaintiffs’ procedural dpeocess claim.

d. The Court Grants the Defendants’ Motion to Dismiss
the Plaintiffs’ Eighth Amendment Claims

The defendants argue that the plaintiffs haveadetjuately alleged that they have been
denied “the minimal civilized measure of life’s nectesl’ as requiredo sustain a cruel and
unusual punishment claim under the Eighth Amendment. Defs.” Mot. at 32. The plaintiffs
respond that they have been deprived of “the essential human need for meaningfuixdtintac
one’s family” and that accordgly, they have alleged a viable Eighth Amendmédaint. Pls.’

Opp’n at 52.
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To establish an Eighth Amendment violation, a prisoner must make an objective and a
subjective showingSee Farmer v. Brennabl1l U.S. 825, 834 (1994). Obijectively, the alleged
deprivation must be “sufficiently serious;” subjectively, the prison officedsons, must
demonstrate a “deliberate indifference” to the prisoner’s health or s&etyid A deprivation
is “sufficiently serious” if it denies a prisoner the “minimum céld measures of life’s
necessities.”"Wilson v. Seiter501 U.S. 294, 298 (1991) (internal citations omittedi also
Hudson v. McMillian 503 U.S. 1, 8-9 (1992) (stating that “extreme deprivations are required to
make out a conditions-of-confimeent claim”). These necessities are typically “food, shelter,
health care, and personal securitininates of Occoquan v. Barr§44 F.2d 828, 839 (D.C. Cir.
1988).

The plaintiffs’ allegations are based thie conditions of their confinement in the CMUs
—namely the visitation and telephone restrictions imposed on their contact wittathiées.
SeeCompl. 1 268; PIs.” Opp’'n at 323. It is far from clear, however, that family contact is a
basic life necessitfor Eighth Amendment purposes. Indettsh Supreme Court has stated that
a two-year ban on visitation did not “deprive inmates of basic necessities, or fail totpheatie
health or safety."Overton 539 U.S. at 136-37. Similarly, another court in this district has
recently explained th&fd]eprivations such as infrequent or no visits from family . . . do not
meet the threshold of ‘extreme deprivations’ required to state an Eighth Amerclaient
regarding conditions of prison confinemengimmons v. Wolf694 F. Supp. 2d. 6, 9 (D.D.C.
2009); ge alsdPerez v. Fed. Bureau of Prisqr&9 F. App’x 55, 57 (3rd Cir. 2007) (“An
altered security classification that allows limits on telephone privilegesrdgriaes not rise to
[the] level [of extreme deprivation].” (citinipmates of Occoqua44 F.2d at 836))Virsching
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v. Colo, 360 F.3d 1191, 1205 (10th Cir. 2004) (“[V]isitation with a particular person does not
constitute basic necessity, the denial of which would violate the Eighth Amendnegimd Ky.
Dep't of Corrections v. Thompspf#90 U.S. 454, 461 (1989)Phillips v. Norris 320 F.3d 844,
848 (8th Cir. 2003) (determining that thirty-seven days without contact visitatiohgious
services did not involve “life’s necessities,” such as water, food or sheltes audtadid not
constitute an Eighth Amendment violatioBgleem v. Helmari997 WL 527769, at *2 (7th Cir.
Aug. 21, 1997) (“[D]enial of contact visitation altogether does not violate the Eighth
Amendment.” (citingCaldwell v. Miller, 790 F.2d 589, 601 n.16 (7th Cir. 19868%emola v.
Bureau of Prisons2006 WL 2466840, at *4 (D.N.J. Aug. 23, 2006) (holding that the telephone
restrictions challenged by the plaintiff did not constitute a “basic human (&edf Wilson v.
Seiter 501 U.S. 294, 298 (1991))). Accordingly, because the plaintiffs have not plausibly
alleged that they have been denied a basic life necessity, the court grants thent&feration

to dismiss this claim.

e. The Court Denies the Defendants’ Motion to Dismiss
the Plaintiffs’ Retaliation Claims

The plaintiffs allege that the defendants transferred Jones into the Cidtaliation for
his continued litigation against the BOP and that they transferred McGowan ii@theén
retaliation for his vocalization “about social justice issusbthe rights of political prisoners.”
Compl. 11 167, 188. The defendants contend that the plaintiffs have failed to allege that
retaliation was the “but for” cause of their transf8eeDefs.” Mot. at 34-39.

A prisoner alleging a First Amendment clanfretaliation must allege that “(1) he

engaged in conduct protected under the First Amendment; (2) the defendant took some
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retaliatory action sufficient to deter a person of ordinary firmness in plaiposition from

speaking again; and (3) a calknk between the exercise of a constitutional right and the

adverse action taken against hinBBanks v. York515 F. Supp. 2d 89, 111 (D.D.C. 2007) (citing

Rauser v. Horn241 F.3d 330, 333 (3d Cir. 200E)jedl! v. City of New York10 F.3d 79, 85

(2d Cir. 2000)). To satisfy the causation link, a plaintiff must allege that his or hertuimsal

speech was thtbut for” cause of the defendants’ retaliatory actiéfartman v. Moore547

U.S. 250, 256 (2006). “Evidence that actions by correctioffiakers were taken in retaliation

for the exercise of protected conduct may be inferred from the fact that tlee@atsed shortly

after the filing of a grievance, and that the inmate previously had a gagplidery record.”

Garcia v. Dist. of Colmbia 56 F. Supp. 2d 1, 13 (D.D.C. 1998) (citi@glon v. Coughlin58

F.3d 865, 872 (2d Cir. 19953mith v. Deckelbaur998 WL 433926 (S.D.N.Y. July 27, 1998)).
Here, the plaintiffs allege that Jones is “an outspoken and litigious prisoner” ahd tha

has written books about improper prison conditions and filed grievances and complaists on hi

own behalf. Compl.  188. They further allege that his prison record contains “no serious

disciplinary infractions” and “one minor communicatioflated iriraction” from 1997.1d.

186. Although the timeline is somewhat unclear with respect to this plaintiff, itrappesa he

filed a complaint in 2007 after he was placed in FCI Englewood in Littleton, Colo&ekid.

11 185, 188-89. While there, bieges that staff told him he would be “sent east” if he

continued filing complaintsid.  188. He filed a complaint about this alleged threat and, on

June 6, 2008, he was transferred to the Marion CMUT Y 188-89.In light of the plaintiffs’

allegation regardingones’s relatively clean disciplinary histohys history of complaints and

the threat allegedly directed lam by staff at FCI Englewood, Jones has plausibly alleged that
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hewas transferred to the CMU in retaliation for his continuegiiion against the BOPSee
Garcia, 56 F. Supp. 2d at 13.

Similarly, the plaintiffs allege thatlcGowan has a clean disciplinary record and has been
“active in social justice movements during his incarcerati@ompl.  159see alsdPIs.’
Opp’n at 32. He was placed in the Marion CMU in August 2008. Compl. § 160. The plaintiffs
asserthat the informatia in his Notice of Transfer is patently untrared that the BOP has been
unresponsive to his attempts to correct his rectwtd]|f 462-64. Morear, McGowan was
released into the general population at FCI Marion in October 288&Defs.” Suppl. Mot. at 2,
but was redesignated to the Terre Haute CMU in February 86&Defs.” Notice at 1. The
plaintiffs allege that this redesignation was iredirresponse to a telephone conversdtiathe
had with his wife, after being placed back in the general population, in which he rdgheste
she ask his attorneys to send him certain legal docum8ageR|s.” 2d Notice at 3. In light of
theseallegations, the court concludes thtGowan has alsstated a plausible claim of
retaliation. SeeGarcia, 56 F. Supp. 2d at 13. Accordingly, the court denies the defendants’
motion to dismiss the plaintiffs’ retaliation claims.

f. The Court Grants the Defedants’ Motion to Dismiss
the Plaintiffs’ Discrimination Claims

The plaintiffs allege that the defendants transferred Aref, Jayyodsianes into CMUs
because they are Musliand therefore unlawfully discriminated against them in violation of the
Firstand Fifth Amendment. Compl. § 273. The plaintiffs base their @atmelyon statistics
they allege they received from the BOP pursuant to a Freedom of Informaticegéest and

from an article published by the BORI. 11 97100. According to thelaintiffs, the statistics
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demonstrate thah 2004, six percent of the total BOP prison population sought Islamic religious
servicesjd. 1 100, while between sixty-five and sixty-eight percent of the inmates desigo

the Terre Haute CMU are Muslind. 1 99, and seventy-two percent of the inmates designated to
the Marion CMU are Muslimd. § 101. The defendants assert that “[tjhe Complaint is devoid of
allegations of any act, statement or other conduct that indicates any hostilispeuea to

Muslims on the part of [the defendantsFeeDefs.” Mot. at 39.

Where, as here, a plaintidfaimsthat he was discriminated against in violation of the
First and Fifth Amendments, “the plaintiff must plead and prove that the defendahtvitbte
discriminatory purpose.’gbal, 129 S. Ct. at 1948. “Under extant precedent purposeful
discrimination requires more than ‘intent as volition or intent as awareness efjuenses[;]’

... [t instead involves a decisionmaker’s undertaking a course of doicause of, not merely
in spite of, [the action’s] adverse effects upon an identifiable grou@. {quotingPersonnel
Adnir of Mass. v. Feeneyl42 U.S. 256, 279 (1979)). Although “[p]roof of discriminatory
intent must necessarily usually rely onetijve factors[,] [t]he inquiry is practical.Feeney

442 U.S. at 279 n.24.

The statistis profferedby theplaintiff, without more, are not minimally sufficient to
survive a motion to dismissSee Club Retro, L.L.C. v. HiltpB68 F.3d 181, 213 (5tir. 2009)
(holding that plaintiffs’ statistics, even combined with allegations that the defeshdsed racial
epithets, did not allege sufficient facts to survive a motion to dismiss its § 1983)ckee also
Segar v. Smith738 F.2d 1249, 1273-74 (D.C. Cir. 1984) (explaining that “to be legally
sufficient” the proffered statistics must demonstrate not just a disparigyaditent, but they
must “eliminate the most common nondiscriminatory explanations of the dispaudtyhus
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permit the inferencehat, absent other explanation, the disparity more likely than not resulted
from illegal discrimination”);Hollander v. Am. Cyanamid G®99 F. Supp. 252, 260 (D. Conn.
1998) (noting that plaintiffs using statistics in disparate treatment cases mashtta&ccount
nondiscriminatory explanations for numerical disparities” (cildogn v. Seagate Technc, 82
F.3d 974, 979 (10th Cir. 1999%) That is,even accepting as true the fHtat there are a
statistically dsproportionate amount of Muslim prisoners designated to the Cifliddact
alone does not “state a claim to rétigat is plausible on its facelgbal, 129 S. Ct. at 1949,
because the plaintiffs have not alleged that the defendants acted with amyiigory purpose,
see generallfCompl. The court also notes that Aref and Jayyousi were convictedarism
related offenses one of thegrounds an inmate may place designated to a GdeCompl. 1
16, 107, 205; Notice to Inmates at & fact whichprovides an “obvious alternative explanation”
for their designation to a CMUgbal, 129 S. Ctat 1951 (explaining that there was an “obvious
alternative explanatiortd discriminationfor theincrease in arrests of Arab Muslims after the
September 11 terrorist attackshccordingly, the court grants the defendants’ motion to dismiss
the plaintiffs’ discrimination claims
g. The Court Dismisses Without Prejudicethe Plaintiffs’ APA Claims

The plaintiffs also challenge the creation of the CMUs, arguing that the defsmli
not engage in prior notice and comment rulemaking as required by the APA. Compl. 1 276-
282. Although the defendants assert that notice and comment rule making were not required
because the APA does not apply to the Marion and Terre Haute Institution Suppléient
created the CMUs, theyotethatthe BOP hasnevertheless, begdime process for rulemaking as
it pertains to the CMUs. Defs.” Mot. at 39-43. In fact, the proposed rule was published in the
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Federal Register on April 6, 2010, and the comment period closed on June 7S2€18.Fed.
Reg. 17324. Thus, as it now appears that the defendants have begun the process sought by the
plaintiffs, the plaintiffs’ APA claim is mootSeeNatural Res. Def. Council, Inc. v. U.S. Nuclear
RegulatoryCommh, 680 F.2d 810, 814 (D.C. Cir. 1982) (rendering a claim seeking full notice
and comment rulemaking moot where a rule was promulgated without affording aanbamd
notice period, but was subsequently “repromulgated” in accordance with notice amémom
requiremets effectively curing any initial deficiencies in the rulemalmgcess). Accordingly,
the court dismisses the plaintiffs’ APA claim without prejudice, allowing the plahtdfrenew
such a claim in the event thizie defendants again abandon themalking process.
B. The Motion to Intervene
1. Legal Standard for a Rule 24(aMotion to Intervene

Federal Rule of Civil Procedure @3 sets forth the requirements for intervention as of
right. FeD. R.Civ. P. 24a); Fund for Animals, Inc. v. Nortgi322 F.3d 728, 731 (D.C. Cir.
2003). Rule 24(a) provides for intervention as of right, stating that

[0]n timely motion, the court must permit anyone to intervene who: (1) is given

an unconditional right to intervene by a federal statute; or (2) claimstenesh

relating to the property or transaction that is the subject of the action, and is so

situated that disposing of the action may as a practical matter impair or impede

the movant’s ability to protect its interest, unless existing parties adequately

represent that interest.
FED.R.Civ. P. 24(a).

This Circuit has identified “four prerequisites to intervene as of righttih@ application

to intervene must be timely; (2) the applicant must demonstrate a legally prameetest in the

action; (3) the action must threaten to impair that interest; and (4) no party thidimecan be an
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adequate representative of the applicant’s intereskarsner v. Lothian532 F.3d 876, 885
(D.C. Cir. 2008) (quotingec. Exch. Comm’n v. Prudential Sec.,ld86 F.3d 153, 156 (D.C.
Cir. 1998)). In addition, an applicant must demonstrate that it has staddimgs v. Prince
George’s Cnty.Md,, 348 F.3d 1014, 1017-18 (D.C. Cir. 2003).

2. The Court Denies the Motion to Intervene

Four inmates at the Terre Haute CMU (“applicants”) seek leave to intervene as a matter
of right in this action pursuant to Rule 24(&ee generallApplicants’ Mot. to Intervene. They
argue that their “interest is not being adequately articulated nor representgdtected by the
existing parties.”ld. at 1. The plaintiffs assert that they have and will adequately represent th
applicants’ interests, as well as the interests of all of the inmates curresitipated to the two
CMUs. See generallPls.” Opp’n to Mot. to Intervene. The applicants respond that their
interests differ from those of the plaintiffs and, thus, intervention is required.icApi’ Reply
in Supp. of Mot. to Intervene at 1-2.

The applicants bear the burden of demonstrating that the plaintiffs adikquately
represent their interest&eeTrbovich v. United Mine Workerd04 U.S. 528, 538 n.10 (1972).
Although this burden is not oneroggeDimond v. Dist. of Columbj&92 F.2d 179, 192 (D.C.

Cir. 1986), the applicants “must produce something more than speculation as to the purported
inadequacy, Moosehead Sanitary Dist. v. S.G. Phillips Cofd1.0 F.2d 49, 54 (1st Cir. 1979).

Other thargenerallyarguing that their interests are not being adequately represented, the
applicants state only thate “existing parties[’] representation may use bad or poor judgment in
conducting or settling the cause of action.” Applicants’ Mot. to Intervene at 3e allegations
are insufficient to demonstrate inadequate representation for the purposesvehinin. See
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Jones 348 F.3d at 1019-20 (explaining that “fil[ing] suit in an inappropriate forum, advancling]
a disadvantageous choice-of-law position, and fail[ing] to bring a lsiatelaim” does not rise
to the level of inadequate representation reagsfor intervention)Moosehead Sanitary Dist.
610 F.2d at 545 (holding that the applicant’s argument that the plaintiff may be tempted to
settle a claim in a way unfavorable to the applicant, where the applicant madecatandhat
“any such seltment was in the offing,” was insufficient to demonstrate inadequate
representation).

Indeed the applicants have not stated what their interests are or how they differ from
those of the plaintiffsSee generallApplicants’ Mot. to InterveneApplicarts’ Reply.
Although they allege that they have constitutional cldimas havenotbeen addressed by the
plaintiffs, Applicants’ Reply at 2, the applicants do not state the nature ofdlagss,see
generallyid.; Mot. to Interveneat 3(indicating thathe applicantslike the plaintiffs,are seeking
injunctive relief and removal from the CMWBjdg. & Constr. Trades DeptAFL-CIO v. Reich
40 F.3d 1275, 1282 (D.C. Cir. 1994) (holding that, where the applicant “offered no argument not
also pressed byé defendant” intervention was not appropria¥a),; v. Westinghouse Elec.
Corp, 542 F.2d 214, 216 (4th Cir. 1976) (denying intervention because the applicant sought the
same relief as the plaintiff). Accordingly, because the applicants have nohsteted that the

plaintiffs will inadequately represent their interests, the court denies thenmofiiatervene as a
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matter of right’

lll. CONCLUSION
For the foregoing reasons, the court grants in part and denies in part the mtsfenda
motion to dismiss, grants the defendants’ supplemental miotigrartial dismissaand denies
the applicants’ motion to intervene. An Order consistent with the Memorandum Opinion is

separately and contemporaneously issued thsd/ ofMarch, 2011.

RICARDO M. URBINA
United States District Judge

The court notes that, in their reply, the applicaniggest for the first time that they also seek
permissive intervention pursuant to Rule 24(®eeApplicants’Reply in Supp. of Mot. to
Intervene at 1 (stating that “[a]ll that is required in any Intervendaisicand the main action]] is
that they have a question of law or fact in common”). The court does not athibesgament
which was raised for the first time in the repieeAleutian Pribilof Islands Ass'n, Inc. v.
Kempthorne537 F. Supp. 2d 1, 12 n.5 (D.DZ008) (noting that “it is a welettled prudential
doctrine that courts generally will not entertain new arguments fisgtdan a reply brief” (citing
Herbert v. N&l Acad. of Scis 974 F.2d 192, 196 (D.Cir. 1992)).
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