UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN B. LESESNE,

Plaintiff,

V. Case N010-cv-00602(CRC)
JOHN DOE, ¢t al.,

Defendants.

MEMORANDUM OPINION

Plaintiff John Lesesne allegdsat he suffered physical injuries and emotional distress
due tonegligent treatmery the District of ColumbiaDepartment of Correction(sSDOC”)
while hospitalized for a gunshot wound following his arré$t. has sued the District of
Columbia, the DOC, and several named and unnamed DOC employees. The Defendants move
to dismiss or for summajydgment. Becaudeesesnédas failed to allege any custom or policy
by the District that caused his injuries, and because he alleges no neglig@sferiant Henry
R. Lesansky, the Court will dismiss these parties. The Court findsdbasnes statutory notice
to the District put the citgn notice of the necessary facts underlying his claims, and that
Lesesndnas adequatelyled negligent infliction of emotional distress. It will therefdemy the
Defendants’ motion as to those claims.

l. Background

Lesesnavas shot in the abdomen by his brother, a D.C. police offides, according to
a police reportl.esesne had attacked with a knifeefs.” Mem. in Supp. of Mot. to Dismiss, EX.
1 at 2. He was arrested and takeratoearby hospital where he underwent surgery. During his
ensuing hospital stay, Lesesne was in the custodedistrict of Columbia Department of

Corrections. In hiasmended complaintesesne alleges thBtOC personnel continuously
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handcuffed him to his bed amghoredhis attending physicianséquests that he be allowed to
receive physical and occupational theragausing longerm injury. 1d. 1 15-18.Later, when
the hospital dischargédm, DOC officersallegedly madé.esesnevalk to a transport vehicle
while shackled anthendropped him, causing a pulmonary embolidoh.{ 26-22. After a
second trip to a hospital and a returnhteD.C. Jail,Lesense claims heontracted a staph
infection because DOC denibdn adequate medical treatmend. Y 26-28.

Lesesnérought suit in this Court agairtsie DOC, the District of Columbia arldree
individuals: an unnamed DOC officer that oversaw his detention; Captain David Hali&xC
employeeandHenry R. LesanskyaDOC health serices administratorHis initial complaint
listed sixteen claims, including for violations of the Fourth, Eighth, and Fourteemtémdments,
and intentional infliction of emotional distress. Compl. 1 27-42. Judge Wilkins, who was
previously assigned tihis casegranted the District's motion to dismiss for failure to exhaust
administrative remedies under the Prison Litigation ReformPPub,.L. 104—134, 110 Stat.
1321, and for failure to state a claim for intentional infliction of emotional distr@sder, Dkt.

32 (Sept. 30 2011). The D.C. Circuit reversed as to Lesesne’s federal diéamdate Dkt. 35
(June 4, 2014)After remand Lesesne filed an amended complailtéginga violation of the

Eight Amendment’s prohibition against cruel and unusual punishment pursuant to 42 U.S.C. 8
1983, negligence, and negligent infliction of emotional distrés& Defendants move to

dismiss or alternatively for summary judgmeas toLesesne’sonstitutional clairmagainst the
District of ColumbiaandDr. Lesanskyandhis claims for negligence and negligent infliction of
emdaional distress against alldlendants.The Court held a hearing on the Defendants’ motion

on June 17, 2014.



. Standard of Review
To survive a motion to dismiss for failure to state a claiograplaint must contain
sufficient factual matteto “state a claim to relief that is plausible on its fadgéell Atlantic

Corp. v. Twombly, 550 U.S. 544, 570 (2007A ¢laim has facial plausibility when the plaintiff

pleads factual content that allows the court to draw the reasonable inferdrhe tefendant is
liable for the misconduct allegedId. at 556. The complaint must contain more tfan
formulaic reciation of the elements of a cause of actimmd “naked asserti¢s]|” devoid of
“further factual enhancementld. at 555, 557. The Court assumes the plaintiff's factual
assertions to be true and draws all inferences in the plaintiff's faagor.

Summary judgment should be granted when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter ¢Giddw
R. Civ. P. 56(a).A fact is material if it could affect the outcome of ttase. Anderson v.

Liberty Lobby, Inc, 477 U.S. 242, 247 (1986). A dispute is genuine if the “evidence is such that

a reasonable jury could return a verdict for the nonmoving paldy. The “evidence of the non-
movant is to be believed, and all justifiable inferences are to be drawn in his falat"255.
The non-movant, however, must establish more than “the existence of a scintilldeoiceXiin
support of his positiond. at 252, and may not rely solely on allegations or conclusory

statemats. Greene v. Daltonl64 F.3d 671, 675 (D.Cir. 1999).

1. Discussion

The Defendantarguethat(1) Lesesne’sonstitutional claim against the District of
Columbia should be dismissed becatmeamended complaidbes not allegeng policy or
custom by the District that caused his injuri@j;the amended complaifdilsto allege any

actions byDr. Lesansky that causéasesne’snjuries; (3) Lesesndailed to provide notice of



his tort claims undeD.C. Code § 12-309; ar(d) the Defendants cannot be liable for negligent
infliction of emotional distress becaulsesesne’sychological welbeing was not the primary
basis of their relationship with him while he was detained. Defs.” Mot. to Dismis atThe
Court will address each of these arguments in turn.

A. Plaintiff's Constitutional ClainAgainst the District

Lesesnédrings this action under 42 U.S.C. § 1983, whgehmits suit against any person
acting under state law for the deprivation of a plaintiff's constitutional andriggsé. The

District of Columbia is considered a “person” for purposes of § 19@@, e.g.Best v. Distof

Columbia, 743 F. Supp. 44, 46 (D.D.C. 199Q)]n considering whether a plaintiff has stated a
claim for municipal liability, the districcourt must conduct a two-step inquiry.” Baker v. Dist.
of Columbia, 326 F.3d 1302, 1306 (D.C. Cir. 2008he court “[f]irst . . .must determine
whether the complaint states a claim for a predicate constituticoialion.” Baker, 326 F.3d at
1306. If so, thefithe court must determine whether the complaint states a claim that a custom or
policy of the municipality caused the violationld.*
Where, as here, the defendant is a municipd[dyeliberate indifference is determined
by analging whether the municipality knew or should have known of the risk of constitutional

violations, an objective standardBaker, 326 F.3d at 1307 (citingarmer v. Brenngrb11 U.S.

! Because the Department of Corrections is not an entity capable of being sued semamate f
the District of Columbig CarterEl v. Dist. of Columbia Dep’t of Corr., 893 F. Supp. 2d 243,

247 (D.D.C. 2012)aff'd percuriam No. 12-5357, 2013 WL 336741B.C. Cir. July 5, 2013) it

will be dismissed as a party to this acti®ee, e.g.Oladokun v. Corr. Treatment Facility,  F.
Supp. 2d __, 2013 WL 6147940, at *4 (D.D.C. Nov. 22, 2013). And becrusetplicatve to
name both a government entity and the entity’s employees in their offipetitd as

defendants to an action, Robinson v. Dist. of Columbia, 403 F. Supp. 2d 39, 49 (D.D.C. 2005),
Lesesnis claims againsall individual defendants their official capacitiesseeAm. Compl. 1
5-6,will be dismissed &s redundant and an inefficient use of judicial resources,” Robinson, 403
F. Supp. 2d at 49 (internal quotation marks and citations omittda.Court will allow claims
against Defadant Holmes in his individual capacity to proceed pending discovery.




825, 841(1994)). 1]t is when execution of a government’s policy or customnflicts the

injury that the government as an entity is responsible under § 1983.” Brown \ofDist.

Columbia, 514 F.3d 1279, 1283 (D.C. Cir. 2008) (citing Monell, 436 U.S. at GR&)ntiff,
then, must “allege[] an affirmativenk . . . such that a municipal policy was the moving force

behind the constitutional violationBaker, 326 F.3d at 1206 (internal quotation marks and

citations omitted)

Assuming for the sake of argument thasesnéhas stated a claim for a predicate
constitutional violatiorf, his claim against the Distristill must be dismissed because the
amended complaint fails to allegewstom, policy opractice of the District or the DOC that

caused Lesesneigjuries. See e.qg, Yancey v. Distof Columba,  F. Supp.2d __, 2013

WL 5931543, at *5-6 (D.D.C. Nov. 6, 2013) (dismissing 8§ 1983 claim where plaintiff “has not
provided any indication that her situation was the result of any custom, practicegmopdthe

District”); Poindexter v. D.C. Deptf Corr, 891 F. Supp. 2d 117, 125 (D.D.C. 2019r(¢.

Indeed,Lesesnis counselacknowledged at the hearing on this motion that the amended
complaint does not identify any District policy or practice that led to Mr. nese#juries

B. Claims Against Dr. Lesansky

Dr. Lesanskya health services administrator with B@®C, moves to dismiss the
complaint as against hinBecause the amended complaint lacks any factual allegation

concerningr. Lesansky’s personal involvement in the treatmestese received, or did not

%2 While Lesesnéringshis claim under the Eighth Amendment, that provision only applies to
post-conviction detention€e.g., Brogsdale v. Barry926 F.2d 1184, 1187 (D.C. Cir. 19914s

a pretrial detained,esesnis claim is properly brought under the Fifth Amendment Due Process
Clause’s independent prohibition against the deliberate indifference ohgusetr officials to

the substantial medical needs of detaineéeg, PowersBunce v. Dist. of Columbia, 479 F.
Supp. 2d 146, 153 (D.D.C. 2007). Thus, the Court will proeseatl.esesnis claimshad been
brought under the Fifth Amendmer8eeOladokun v. Corr. Treatment Facility,  F. Supp. 2d
_, 2013 WL 6147940, at *5 n.8 (D.D.C. Nov. 22, 2013).




receive, while in DOC custogyhe Court will dismiss all claims against him in his individual
capacity. SeeJones v. Horne, 634 F.3d 588, 602 (D.C. Cir. 2011) (dismissing prisoner’s § 1983
claims against individual where compladitl not allege personal conduct causing alleged

constitutional violations)Jeffries v. Dist of Columbia, 917 F. Supp. 2d 10, 25-26 (D.D.C.

2013) (same); Way v. Johnson, 893 F. Supp. 2d 15, 22 (D.D.C. 2012) (same).

C. Notice under D.C. Code § 12-309

Section12-309 of the D.C. Codequires that a plaintiff seeking damages against the
District of Columbia first give noticeof the approximate time, place, cause, and circumstances
of the injury or damage.Compliance witiSection12-309is a mandatory prerequisite to filing

tort claims against the District of Columbik.g., Dist. of Columbia v. Dunmore, 662 A.2d

1356, 1359 (D.C. 1995); Gwinn v. Dist. of Columbia, 434 A.2d 1376, 1378 (D.C. 1981).

While Section 12-309 “is to be strictly constrded;winn, 434 A.2d at 1378, xitten
notice for purposes ofe8gtion12-309 is sufficient if it includes the approximate time, place,

cause, and circumstances of the injury or damagashington v. Dist. of Columbia, 429 A.2d

1362, 1366—67 (D.C. 19818 banc). “[T]he adequacy of the circumstances described must be
determined with reference to the purpose of the statutory notice requirement whickoigive

the District timely information concerning a claim against it, so it may adegymegare its

defense.”Washington, 492 A.2d at 1366 (citiRitts v. Dist of Columbia, 391 A.2d 803, 809
(D.C. 1987) (intemal quotation marks omitted). Section 12-309 “impose][s] only reasonable

requirements upon claimants.” Hurd v. Dist. of Columbia, 106 A.2d 702, 704 (D.C. 1954). As

long as “the District is given facts that would allow it to comprehend throughsamable

investigation the circumstances underlying the claim, the notice is sufficiEntérs v. Distof

Columbia, 4 A.3d 457, 468 (D.C. 2010) (citations omittedgWashington, 429 A.2d at 1366



(“[T]he circumstances must be detailed enough for the District to conduct a prompt, properly
focused investigation of the claim.”).

Lesesne provided his Section 12-309 notica ia letter to the Distritt Office of Risk
Management. Thietter indicated that Lesesnergury “occurred 30 March 08 through 30 April
08, while hospitalized for gunshot woyhthat his “physician prescribed physical therapy’
wasdenied that DOC handcuffedim “for the entirety of a 24 hour day;” that he suffered from
“paralysis in leg due to nerve damage from gunshot wound;” and that he would provide medical
records from two hospitals, P.G. Community and Greater Southeast. Defs.” Me (LEtter
to Office of Risk Management frofaintiff dated September 23, 2008).

The Districtmaintains thatesesne’sioticewas insufficient because itddnot identify
the specific location or time of his injuryThe Court disagreeslhenoticeidentifiesthe time
periodthatLesesnavas in DOC'’s custody, includinghen he was allegediyuffed to a hospital
bed mishandled while in transport, and denied physical theedbgf which Lesesne claims
resulted in his injuries. The notice also expldiveg Lesesna@eceived treatmerat two particular
hospitals, including the hospit&yince Georges Hospitalwhere he waallegedlyinjuredat the
hands of the DOCAIthough the Districcomplains that the notice does nay specifically that
Lesesnks injuries occurredat Prince Geords, the Districteasilycould have figured that out
from the information provided. After athe Districtitself brought_esesndo Prince Georgs
after his arresand helchim in custodytherewhile he sustained his injurie§ee, e.gHurd, 106
A.2d at 704-705 (letter provided sufficient notice despite listing incorrect addesssbdhe
improper address, coupled with contextual information in the letter including aptiescaf the

building, allowed the District to reasonably determine the correct addsesais@llen v. Dist.

of Columbia, 533 A.2d 1259, 126B.C. 1987)(notice sufficient where it enaluléhe District to



initiate an investigation of its own police records that would reveal more spetitimation
regarding the allegations). Moreover, the period of time listéldeinotice accords with the

period during whictLesesnavas detained and sustained his injuries. That he alleges a denial of
proper medical treatment over an extended period does not make hisnsiffieiently precise

as to the time of his injuries

D. Negligent hfliction of Emotional Distress

Under District of Columbia law, plaintiff may recover fonegligent infliction of
emotional distresgNIED) under two tests. Under teell-establishedzone of dager” test, a
plaintiff may recover if the defendant’s actions caudgdaintiff physical injury orcaused
plaintiff] to be ‘in danger of physical injury’ and . . ., as a result, the plaintiff ‘feared for ms ow

safety” Hedgepeth v. Whitman Walker @ic, 22 A.3d 789, 796 (D.C. 2011) (quoting

Williams v. Baker 572 A.2d 1062, 106) (D.C. 199@n(banc)). Alternatively,the D.C. Court

of Appeals permits NIED claims when an individual was not within the zone of dahges
there is an “speciaklationshipj between the parties:
[A] plaintiff may recover for negligent infliction of emotional distress if the
plaintiff can show that (1)he defendant has a relationship with the plaintiff, or
has undertaken an obligation to the plaintiff, of a retthat necessarily
implicates the plaintifs emotional welbeing (2) there is an especially likely
risk that the defendarst negligence wouldause serious emotional distress to the
plaintiff, and (3) negligent actions or omissions of the defenddnrteiach of that
obligation have, in fact, caused serious emotional distress to the plaintiff.
Hedgepeth22 A.3d at 810-811.
Focusing solely on the “special relationship” t€#fendants contend that Lesesne’s
negligent infliction of emotional distrestaim should be dismissed because “no one at the DOC
undertook a relationship with théakhtiff such that his emotional welleing was the subject and

purpose of the engagement.” Defs.” Mem. at ile that might be sd)efendants do not



explain whythe zone of danger testhe more commomeans of establishing an NIED clain
would not apply in these circumstancéss the Attorney General's Office surely recognizes, the
District may be liableunder the zone of danger tésts “negligent conduct has put tiaintiff
in danger of bodily harm™ and resulted in serious emotion distress. Hedgepeth, 22 A.3d at 811
(citing Williams, 572 A.2d at 1067) (footnote omittedjlere, Lesesne claims that the District's
“negligent conduct imenying physical and occupational therapy as directed by [p]laintiff's
attending physiciansg¢aused him to sufféserious emotional distre’sas well as “mental and
emotional anguish and distréssAm. Compl.{1 56-51. By virtue of his custod{y,esesnehus
adequately alleges thBefendants’ negligence placed him within a “zone of danger” resulting in
serious emotional harm, artktclaim survive®efendants’ motion to dismiss.

V. Conclusion

For the reasons discussed above, the Court will grant Defendants’ motion in part and
deny it in part. Plaintiff constitutional claims against the District of Columbia, all claims
against the DOC, all claims against individual defendants in their official iti@gaandall
claims againstDr. Lesanskyin anycapacitywill be dismissed.An order accompanies this

Memorandum Opinion.
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CHRISTOPHER R. COOPER
United States District Judge

DATE: __August 21, 2014
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