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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN B. LESESNE,
Plaintiff,
V. Case No10-v-00602(CRC)

DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff John Lesesne alleges that he suffered physical injuriesraational distress
due to negligent treatment by the District of Columbia Departwfe@brrections (“DOC”)
following his arresand subsequent hospitalization for a gunshot wolefendant District of
Columbia moves for summary judgmenttbe two ofLesesne’s claims that survived the
District’s previous motion to dismissnegligence and negligent infliction of emotional distress.
Because expert testimony is required to establish each of these clainesasdédas not
presented such testimony, and because he has not made the required &hraveigligent
infliction of emotional distress, the Court wgifant the District of Columbia’s motion.

l. Background

Thefactual allegationand procedural background of this dispute were summarized in
the Court’s opinion on Defendants’ motion to dismiss

Lesesne was shot in the abdomen by his brother, a D.C. police offfer
according to a police report, Lesesne had attacked with a kéés.” Mem. in

Supp. of Mot. to Dismiss, Ex. 1 at Ple was arrested and taken to a nearby hospital

where he underwent surgerfpuring his ensuing hospital stay, Lesesne was in the

custody of the District of Columbia Department of CorrectigBOC”]. In his
amended complaint, Lesesne alleljethat DOC personnel continuously
handcuffed him to his bed and ignored his attending physicians’ rethetste be

allowed to receive physical and occupational therapy, causingdomginjury. Id.
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19 15-18. Later, when the hospital discharged him, DOC officers allegedly made
Lesesne walk to a transport vehicle while shackled and then dropped hsingcau
a pulmonary embolismld. 11 26-22. After a second trip to a hospital and a return
to the D.C. Jail, Leense claims he contracted a staph infection because DOC denied
him adequate medical treatmendl. 1 26-28.

Lesesne brought suit in this Court against the DOC, the Dist@lambia
and three individuals: an unnamed DOC officer that oversaw lasata@t; Captain
David Holmes, a DOC employee; and Henry R. Lesansky, a DOC healtteservi
administrator. His initial complaint listed sixteen claims, including for viodets
of the Fourth, Eighth, and Fourteenth Amendments, and intentionatiorfl of
emotional distressCompl. 11 2#42. Judge Wilkins, who was previously assigned
to this case, granted the District’'s motion to dismiss foluraito exhaust
administrative remedies under the Prison Litigation Reform Adi, IPu04-134,
110 Stat. 1321and for failure to state a claim for intentional inflictioreofiotional
distress.Order, Dkt. 32 (Sept. 30 2011Jhe D.C. Circuit reversed as to Lesesne’s
federal claims.Mandate, Dkt. 35 (June 4, 2014After remand, Lesesne filed an
amended complint alleging a violation of the Eight Amendment’s prohibition
against cruel and unusual punishment pursuant to 42 U.S.C. § 1983, negligence,
and negligent infliction of emotional distresehe Defendants moj@ to dismiss,
or alternatively for summaryugigment, as to Lesesne’s constitutional claims
against the District of Columbia and Dr. Lesansky, and his claamseigligence
and negligent infliction of emotional distress against all Dedets.

Lesesne v. Dges5 F. Supp. 3d 13 (D.D.C. 2014).The Court granted the Defendants’

motion to dismiss as to the “constitutional claims againsbikgict of Columbia, all claims
against the DOC, all claims against individual defendants in tffeirab capacities, and all
claims against Dr. Lesansky any capacity,id. at 8, but denied the motion as to Lesesne’s
negligence and negligent infliction of emotional distiés8ED”) claims against the District of
Columbia.

The District now moves for summary judgment on those two clangsiing that the
claims fail because Lesesne hasprofferedexpert testimony in support of his negligence claim
and because he has not established negligence or fear as required for hisaNhE Betause
expert testimony is required to establxithclaims and Les:e has not proffered such
testimony, and because Lesesne has not demonstrated that there was eegteriahip

between him and the District of Columbia or that the zone of danigeapplies with respect to



his negligent infliction of emotional distress claim, the Coulitgwant the District of
Columbia’s motion for summary judgment.

. Standard of Review

UnderRule 56 of the Federal Rules of Civil Procedstanmary judgment is appropriate
“if the movant shows that there is no genuine dispute as to any rhigetriand the movant is

entitled to judgment as a matter of lawsed.R. Civ. P. 56(a)see alsAnderson v. Liberty

Lobby, Inc, 477 U.S. 242, 247 (1986At the summary judgment stage, the calrgwsall
justifiable irferences in the mamoving partys favor. Anderson477 U.S. at 255But the
nonmoving partynay not rely solely on allegations or conclusory statenamsnstead must

demonstratéacts that would enable a reasonable jury to findeirfavor. Greene v. Dalton164

F.3d 671, 675 (D.C. Cir. 1999)T he moving party isentitled to a judgment as a matter of law
[where]the nonmoving party has failed to make a sufficient showing on antedslement of

hercase with respect to whidhehas the burden of pradf CelotexCorp. v. Catreft477 U.S.

317, 323(1986) (quotingAnderson 477 U.S. at 250)

1. Analysis

A. Negligence

Lesesnalleges thathe District of Columbiaowed hima special duty of care while he
was inthe DOC’scustody. According to Lesesne, testrict breached its duty byfdiling to
provide or allow medical rehabilitation services [to be provided tedres as requested [ys]
attending physician(s) whilgne] was in their custody Am. Compl.q 41 And the breach of
that duty, Lesesne contends, proximately caused his current phiysitatidns and disability,
which he describegsbeingrecognized by the Social Security Administration. Dierict

responds that Lesesne’s negligence claim must fail because its sucgessoninestimony by an



expertas tothe standard of care for detainment, the standard of care for rehalbilitetib
medical causation, which Lesesne has not presented

Under District of Columbia law, gpftaintiff in a negligenceaction bears the burden of
proof on three issue&he applicable standard of care, a deviation from that standard by the
defendant, and a causal relationship between that deviation and thé'plaijury.’” Toy v.

District of Columbia549 A.2d 1, 6 (D.C. 198&yuotingMeek v. Shepard484 A.2d 579, 581

(D.C. 1984)) Expert testimony is not required if thelleged negligent act is ‘within the realm

of common knowledge and everyday experiencéd.’(quotingDistrict of Columbia v. White

442 A.2d 159, 164 (D.C. 1982)However,“a plaintiff is required to put on expert testimony
where the subject presented is ‘so distinctly related to some scien@sspyof or occupation as

to be beyond the ken of the averdayperson” Id. (quotingDistrict of Columbia v. Peter$27

A.2d 1269, 1273 (D.C. 1987)).
District of Columbia ourts have required expert testimony regarding the standard of care

required of police officers in using and discharging their fireafigtcher v. District of

Columbig No.01-cv-0297, 2005 WL 670676, 4 (D.D.C. 2005) (citingVhite, 442 A.2d at

164—65);police officers in using force to break up a fighimith v. District of Columbia882

A.2d 778, 793 (D.C. 2005&nd doctors accused of medical malprachgashingon v. Wash.

Hosp. Ctr, 579 A.2d 177, 181 (D.C. 1990T.hese cases instruct thathere the standard of care
at issue arises from a particular occupational setting, and dependswdadg®of typical
practices by professionals of that occupateplairiff cannot establish a negligencaich
against such a professionafor actions taken in hgrofessional capaciywithout proffering
expert testimony as to the standard of care particuldwataoccupationadetting. In addition,

where the causationleged in support od negligence claimoncerns the relationship between a



deviation from astandardf careand a plaintiff's medical injury, courts require expert testimony

as to causation as welbeeid.; Psychiatric Inst. of Wash. v. Alles09 A.2d 619, 6224 (D.C.

1986). Here, Lesesne alleges that DOC officers breacheddusirto provide thestandard of
care owed to him bligeeping his arms and legs restraiti@bughout his recovergt the hospital,
exacerbating his injuries, aby preventinchim from receiving physical and occupational
therapy as well agther rehabilitation recommended by his doctors, lengthening lugegc
time. SeeAm. Compl. 11 1318 39-46.

Because Lesesne’s negligence claim requires proving that the agémctybieached
that duty ofcare to him, proximately resulting in his medical injuries, expstineny is
necessary to support his claim. And because Lesesne merely asseesémsedf this claim
without providing expert testimony in support, the Couit grant the DOC’s motion for

summary judgment as to this clairBeeEdwards v. Okie Dokie, Inc473 F. Supp. 2d 31, 45

(D.D.C. 2007)“When expert testimony is necessary to establish the standard of care, a
plaintiff’ s failure to name an expert condtitsi grounds for dismissd).

B. Neqgligent Infliction of Emotional Distress

Lesesnalso contends that thgistrict of Columbia‘acted negligently and with callous
disregard of [his] wellbeing causing serious emotional distress.” Gampl. § 52. In
particular, he asserts that tBastrict was negligentif denying physical and occupational
therapy as directeby [Lesesne’sattending physiciarisvhile he wasn DOC custodyand
thereby,“caused him] serious emotional distressld. 1 49. In addition to emotional distress,
he maintains that héhas suffered severe and substantial damages,” including “medisaldst

salary . . ., diminished earning capacity . [and] humiliation” 1d. {53.



Under District of Columbia law, a plaifitmay recover for negligent infliction of
emotional distress under two tesihe wellestablished “zone of danger” tedlbws a plaintiff
to recover for mental distress the defendant’s actions causin@ plaintiffto be ‘in danger of
physical injuy’ andif, as a result, the plaintiff ‘feared for his own safetyHédgepeth v.

Whitman Walker Clini¢22 A.3d 789, 796 (D.C. 201{¢n banc)quotingWilliams v. Baker

572 A.2d 1062, 10®(D.C. 1990) én bany). Alternatively, the D.C. Court of Appeapermits
NIED claims whera plaintiffwas not within the zone of dandaut where there is a “special
relationship” between the parties:

[A] plaintiff may recover for negligent infliction of emotional thsss if the

plaintiff can show that (1) the defendant has a relationship withah#iff, or has

undertaken an obligation to the plaintiff, of a nature that necessaplicates the
plaintiffs emotional weHlbeing, (2) there is an especially likely risk that the
defendant’s negligence would causei®aus emotional distress to the plaintiff, and

(3) negligent actions or omissions of the defendant in breach afilngation have,

in fact, caused serious emotional distress to the plaintiff.

Hedgepeth22 A.3d at 81611.

The District of Columbiargues that Lesesne’s NIED claim fails because “he cannot
establish the underlying negligence.” Defs.” Mem. 10. “Without the Wyidgmegligence,” the
District asserts, “there is no way [to] prove that the District is Hgtlegally responsible fothe
alleged distress.’Ild. The District further contends that, in his deposition, Lesesne “cefudjed
that the conduct at issue actually did not cause him serious distresfyinteghat “[a]t the time
[he was] being denied the rehabilitation treatment, . . . [he]eeafutked up to care.Id.

(citing Pl.’s Dep. 124:18125:7). Relying otHedgepethLesesne responds that the custodial

relationship between him and the District constituted a “specé&tiorship” under the NIED

standard, and that his deposition statementsdegphis reaction to the denial of rehabilitation



treatment at the time it was denied do not bear on his emoti@painge later on, after he had
sustained his alleged injuries.

Lesesnahusproceeds under the speeialationship theory of liability user Hedgepeth
But while the court irHedgepettid not “catalog all the undertakings or relationships that give
rise to a duty to avoid causing emotional distre®2,A.3dat 812, it stressed thab qualify as
“special,”arelationship musinvolve “the emotional welbeing of others . . . at [its] core,” or
must“necessarily implicate[]” such webeing,id. at 814. Examples the court gave are the
relationships between patients and mehealth caretakers and patients and physicians, which
directly involve the patients’ emotional weleing, andelationships involving a “hospital’s
false report of death” to a loved one, or “a funeral home’s mishandfia corpse,” which
necessarily implicate the loved ones’ emotional Weelhg. Seeid. The cout also mentioned
appointed guardians and counsel for children, the elderly, andstideti, as caretakemhose
activities have the potential to implicate emotional veling, but instructed that “court[s]
should weigh several factors” to determine “whether such appaitéroemprise a duty to care
for the emotional welbeing of wards and clientsId. In contrasto these relationships, the
court pointed to those that involve fiduciary obligations, Wwhidll “generally not come within
the rule because neither the purpose of the relationship nor thefidsicindertaking is to care
for the plaintiff's emotional welbeing.” 1d. at 815. Instead, “the object of the engagement is to
obtain a financial, commercial or legal objective, even if itsa@tanment due to the fiduciary’s
negligence is emotionally distressing to the clied.”at 815.

A common thread connecting the above relationship®se that qualify aspecial as
well as those that do netis the exchange of services for treneft of a client or patientBut

the provision okuch servicealoneis not sufficient to establish a special relationship for the



purposes of NIED Thepurpose of the relationship must involve care for another’s emotional
well-being and “emotionatlistress” must be “especially likely to be caused by [a] breach” of
duty. Id. at 814. If the object of the relationship is not such care, but is rather teoroa
financial, commercial or legal objectivad. at 815 emotional welbeingis not neceszily
implicated. In other words, even if the purpose of a relationshipasttieve an objective for the
benefit of a client, if that objective does not necessarily implicate #mw’sliemotional well
being—even if it has an effect onHtthe relationkip is not “special” for purposes of NIED.

The purpose of a custodial relationship undertakerobsectional officers is very
differentfrom that of the relationshigsted above It is not to provide a benefit to the person in
custody emotional or therwise Rather, it is to neutralize a thrediegedlyposed by the person
in custody, for the benefit of the community. The Court is tbeeafiot convincethat, under
Hedgepetha custodial relationship undertaken by law enforcement constéitpscial
relationship” for purposes of NIED.

In its opinion with respect to Defendants’ motion to dismiss,Gourtsuggested that it
would be possible for Lesesne to allege that the District of Columteglgence haglaced
him within a “zone oflanger; causing emotional distresg\lthough Lesesne does not pursue
this argument at the summary judgment stgeCourt concludes that the “zone of danger” test
does not apply to these circumstances. “In applying the zone of daregdcoults] reognize
that its logic requires that the plaintiff's presence in the zonarmgel becontemporaneous with

her fear for her own safety.Jane W. v. Preside#t Dirs. of Georgetown Col|l.863 A.2d 821,

826 (D.C. 2004) (emphasis added) (quotlnges v. Hward Univ, 589 A.2d 419, 423 (D.C.
1991)) (internal quotation marks omitteddnd because Lesesne acknowledges that at the time

of the District of Columbia’sllegednegligence, he was not in a position “to care” given the



treatment he was undergotr@swell asthat he did not experience the emotionalrdisd that
followed until late—he does not allege that his emotional distress was contemporaneous with
his presence in a zone of danger, as reqineNIED.

In addition justas for negligence claims, “expert testimony is needed to prove a claim

for negligent infliction of emotional distressBdwards 473 F. Supp. 2d at 45¢e als@rias v.

DynCorp 752 F.3d 1011, 1018 (D.C. Cir. 2014jf(rming dismissal o&nNIED claim due toa
lack of expert testimony on whether plaintiffs fell within therie of physical danger” from an

antktdrug herbicide spraying operatioiarooq ex rel. Estate of Farooq v. MDRB Co#A@8 F.

Supp. 2d 284, 287 (D.D.C. 2007) (citirtetcher 2005 WL 670676, at *6, for the proposition
that summary judgment should be granted on a claim of negligé&ctianf of emotional distress
when the plaintiff fails to present expert testimony on the stanof care owed)And Lesesne
has proffered no such temony. Because Lesesne has atiéged facts showing that the District
owed him a duty of care by way of a special relationship or that he exqestien
contemporaneous distress from being placed in a zone of dangezsented expert testimony
as tohis NIED claim, the Court will grant summary judgment as to this claim.

V.  Conclusion

For the foregoing reasons, it is hereby

ORDERED that [72] Defendarg Motion for Summary Judgment is GRANTED.

This is a final, appealable order.

(lortiplre L. Gopen_

CHRISTOPHER R. COPER
United States District Judge

Date: November25, 2015
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