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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELECTRONIC FRONTIER
FOUNDATION,
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V. Civil Action No. 10-641RBW)

UNITED STATES DEPARTMENT OF
JUSTICE
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Defendant

)

MEMORANDUM OPINION

The plaintiff, Electronic Frontier Foundation, brings this action against thedJSiates
Department of Justice (“DOJ”) pursuant to the Freedom of Information ActA'F® U.S.C.
§ 552 (2006), seeking the release of records concerning “discussions and negotiatieas betw
the Unital States and the European Union with respect to the international exchange of personal
information for use by law enforcement authorities.” Complaint (“Compl.”) 1 1. Glilyre
before the Court are the parties’ renewed ermetions forpartialsummary jugment. Upon
carefulconsideration of the parties’ submissidriee Court concludes for the following reasons
that it must grant the DOJmotion inpartand deny it in part without prejudice, and démgy

plaintiff's motion.

! The Court considered the following filingand their supporting exhibits in resolving the parties’ crossions:
the Defendant’'s Renewed Moation for Partial Summary Judgment (2dbt.”); the defendafs Supplemental
Statement of Material Facts Not in Genuine Dispute (“Def.’s Facts”); thradviendum in Opposition to
Defendant’s Renewed Motion for Partial Summary Judgment and in Suppisimiff’'s CrossMotion for Partial
Summary Judgment (“Pl.’s Me"); the Plaintiff's Supplemental Statement of Material Facts Not in Dispute a
Response to Defendant’s Supplemental Statement of Facts Nopindithe Reply in Support of Defendant’s
Renewed Motion for Partial Summary Judgment and Opposition to PlaiMidti®n for Summary Judgment
(“"Def.’s Reply”); and the Reply Memorandum in Support of Plainti§acond Motion for Partial Summary
Judgment (“Pl.’s Reply”).
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. BACKGROUN D

A. Facts

Thefollowing facts are not in dispute. In November 2006, the United States and the
European Uniof“E.U.”) agreed to negotiate a set of common principles concerning the
protection of personal information in th@ansnationallaw enforcement contexDef.’s Facts
1; Compl. 5. To pursue that goal, tleegated théJnited State€uropean Union High Level
Contact Groug“HLCG™). Def.’s Facts | 1. ThdLCG negotiations consisted of two levels of
deliberations involving the United States: (1) internal deliberations atdoigd States
government officials and employees concerning the United States’s neggpasition; and (2)
external deliberations with.U. officials concerninggommon data protection principlesl. 2.
No single United Statesfficial exercised ultimate decisionmaking responsibility or authority
over the HLCG deliberationdd. Rather, the negotiations were carried out by an inter-agency
group of experts from thBOJ, theUnited States Department of Homeland Security (“DHS”),
andthe United States Department of St@ftate Department?)Id. { 3.

In March 2008;[m] ost of thegfHLCG] principles were completédand the HLCG
reported their progress at a meeting attended by the Attorney General, gtargedr
Homeland Security, and thet:U. counterpartgcollectively, the “ministers’)n Brdo, Slovenia.
Id. 7. The ministers agreed that the HLCG’s work should continue, particularly on thefissue o
“redress.” |d. Consequently, the HLCG experts continued to meet by video conference or in
person forapproximatelyanother 18 monthdd. “The United Statesontinued to consider

various proposaldifom theE.U] and reached a consensus on how to respond to elach.”

2“The redress principle concerns an individual’s right to [an] effectiveedgrin the ewvet of their privacy being
infringed or violated.” Def.’s Mot., Supplemental Declaration of Vaad®. Brinkmann (“Office of Information
Policy (“OIP") Decl.”) at 4 n.2.



“The[United Stateshnd E.Uexperts also held a semir@arthe issue of redress in early
October 2009[,] and continuethgir] negotiations thereaftér.ld.

The negotiating positions of the United States were developed in meetings, anthils
telephone calls among the HLCG exeras well as during occas@ discussions with senior
policy officials at the DHS, DOJ, and State Departméaty 6. Because the proposed
provisions on data protection had to be accepted by all three agencies, the Uniggsl State
positions were reached by consenslass. Thus, the DOJ and DHS each drafted proposed
provisions, which were then the sutijef discussion within the United Stateam of
negotiators.ld. The representatives from tkeU. also drafted some of the proposals and
counter-proposalsld.

Once theHLCG principles were completetheywere formally presented tand
accepted by, the ministers at the “BY Justice and Home Affairs Ministerial Troika on
October 28, 2009.” Def.’s Mot., OIP Decl. 1 Bhe minisers also decided at the October 28,
2009Ministerial Troikato begin work immediately on a binding international agreement
between the United States and Eh®&. on privacy and the protection of personal data in the law
enforcement contextDef.’s Facts { 8 Negotiations on thisssuebegann March 2011, and
were ongoin@sof the filing date of the DOJ’s reply briaf this casen April 12, 2012.Def.’s
Reply at 5.

B. Procedural Background

By letter datedNovember 6, 2009, thaaintiff submitted a FOIA request to the DOJ
seeking “all DOJ reards created since January 20, 2009[,] that concern, discuss|,] or reflect the
work or deliberations of the HLCG.Compl. 5. After receiving no records from the DOJ, the

plaintiff instituted this action on April 26, 2010d. § 11.



The parties then filed crossotions for partial summary judgment. Bfemorandum
Opinion and Order dated November 30, 2011, the Court denied the DOJ’s motion without
prejudice, and granted the plaintiffisotion“insofar as it challenge[d] the adequacy of the
DOJ’sVaughn submissions and the agency’s segregability analysis,” but otherwis itlenie

without prejudice® Elec. Frontier Found. v. DOJ, 826 F. Supp. 2d 157, 175 (D.D.C. 2011).

Specifically, the Court found that the DOJ’s Vaughn submissions were “too vaghe footirt
to determine whether the [DOJ] components’ properly applied the deliberativegpproglege
to the withheld documents,” id. at 167, and that the DOJ’s “description of its segregfartn ef
[was] too categorical for the Court to evaluate whether any factual matehal dotuments
withheld in full is ‘inextricably intertwined’ with deliberative material such that tpenay can

permissibly withhold the documents in their entirety,” id. at 174 (quoting Johnson v. Exec.

Office for U.S. Attorneys310 F.3d 771, 776 (D.C. Cir. 2002)). The Court tthuscted thedOJ

“to submit revised Vaughn submissions” and “a renewed motion for partial summanygogy
which took “into account the deficiencies identified by the Coud.”at 175.

TheDOJhasnow submitted a renewed motion for partial summary judgment along with
revisedVaughnsubmissions, which it claimese sufficiently @tailed to demonstrate that it is
entitled to withhold documents from the plaintiff pursuant todiléerative processipilege of
FOIA Exemption 5.SeeDef.’s Mot at 526. In responsehé plaintiffhassubmitted across

motion for partial summarydgment. Shifting the focus from the adequacy of the DOJ’s

% The Court, like the parties, refers on some occasions to the D&dghnindices and supporting declarations
collectively as the DOJ'sVaughnsubmissions.”SeeDef.’s Mot., OIP Decl.; Def.’s Mot., Second Supplemental
Declaration of Kristin L. Ellis (“Crim. Div. Decl.”); Def.’s Mot., ®Vaughnindex; Criminal Division’s 2nd
SupplerentalVaughnindex (“Crim. Div.Vaughnindex”); Def.’s Mot., Declaration of Thomas Burrows (“Office of
Internal Affairs (“OIA”) Decl.”).



Vaughnsubmissions, the plaintiff now challenges Bt@J’s invocation of the deliberative
process privilege, as well as its segregability analy8eePl.’s Mem. at 3.

As matterscurrentlystand the DOJ estimates that 1g8ges of documents remain in
controversy. Def.’s Reply at 2 n.3. The plaintiff disputes figure, maintaining that
approximately 490 pages of documents remain in dispute. Pl.’s Reply at 4 n.2.

[I. STANDARD OF REVIEW
“FOIA cases typically and appropriately are decided on motions for summary

judgment.” Defenders of Wildlife v. U.S. BondBatro| 623 F. Supp. 2d 83, 87 (D.D.C. 2009)

(collectingcases). Summary judgment voié granted “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(a “[T]he agency bears the burden of showing that there is no genuine
issue of material fact, even when the underlying facts are viewed in the lightavarsble to

the requester.’"Weisberg vDOJ, 705 F.2d 1344, 1350 (D.Cir. 1983). To satisfy this burden,

the agency may rely upon affidavits, declarations, and ettiebitswhich describe the

requested documents andhe justifications for nondisclosure with reasonably specific detall,
demonstrate that the information withheld logically fallthin the claimed exemption, and are
not controverted by either contrary evidence in the redordy evidence of agency bad faith.”

Larson v. Dep of State 565 F.3d 857, 862 (D.@ir. 2009) (quotingMiller v. Casey 730 F.2d

773,776 (D.C. Cir. 198). Agency affidavits submitted in the FOIA context aecorded a

presumption of good faith.SafeCard Servsinc. v. SEC, 926 F.2d 1197, 1200 (D.C. Cir.

1991).
The “burden is on the agency’ to show that [the] requested material falls witkdhia F

exemption.” Petrokum Info. Corp. v. Dep't of Interior, 976 F.2d 1429, 1433 (D.C. Cir. 1992)




(quoting 5 U.S.C. 8§ 552(a)(4)(B)Xonsistent with congressional intent tilting the scales in favor
of full disclosurethe District of Columbia Circuit has imgtted thatexemptions from

disclosure must be narrowly construed . . . and conclusory and generaligatiaike of
exemptions are unacceptabléorley v. CIA, 508 F.3d 1108, 1114-15 (D.C. Cir. 2007)

(internal citation and quotation marks omitted)evlrtheless, “[w]hen disclosure touches upon
certain areas defined in the exemptions . . . , the [FOIA] recognizes limitdtetrsompete with
the general interest in disclosure, and that, in appropriate cases, can overcoiaglit.

Archives & Record®\dmin. v. Favish, 541 U.S. 157, 172 (2004).

lll. ANALYSIS
A. FOIA Exemption 5 and the Deliberative Process Privilege
The DOJ has invoked FOIA Exemption 5, whtallows an agencyo withhold
disclosure of a record if the record megis requirements: (1) it is an ‘intagency or intra

agency memorandum(] or letter[]’ that (2) ‘would not be available by law to g pénér than an

agency in litigation with the agenc¢y. McKinley v. Bd. of Govs. of Fed. Reserve Sys., 647 F.3d
331, 335-36 (D.C. Cir. 2011) (quoting 5 U.S.C. 8§ 552(h)(8he Court will address these
requirements in turn.

1. Inter -Agency or Intra-Agency Memoranda

For a document to satisfy the first requirement of Exemption 5satsrte must be a

Government agency Dep't of Interiorv. Klamath Water Users Protective Assa82 U.S. 1, 8

(2001). According to th¥aughnsubmissions submitted by two DOJ componeritee-Office
of Information Policy (“OIP")and the Criminal Divisior-the documents currently in dispute
were only exchanged tveeen agency officials within the Executive Bran&eeDef.’s Mot.,

OIP Decl.| 18(“There is no indication—either based on the face of the documents themselves



or on the . . []search conducted by OIP stafthat the documents or information withheld by
[the] OIP were shared outside of the Executive Brapdbef.’s Mot., Crim. Div.Decl. | 16,
22, 28, 33, 38, 43, 48, 53, 58, 63 (same). AlthahgI®IP did locate some documerithat
were exchanged between the United StaileSG members and their. . counterparts,” &
declaratiorexplains that “OIP has referred such material to the Departments of State and
Homeland Security for processing and direct response to [the] plaintiff.”sDé&ft., OIP Decl.
1 20. Consequently, this “material is not currently under review by the CaodstSee also
Def.’s Reply at 2 (contending that the “[p]laintiff's conjectures about documeetgeally
shared with E.U. officials are not the subject of the current motions practiaesbearay such
documents would havbeen referred to the U.S. Departments of State and Homeland Security
for a direct response to [thelaintiff’). Because the plaintiff has offered no contrary evidence
rebutting the agency’s Vaughn submissibtise Court concludes that the documentsently
in dispute qualify as “inter-agency or intra-agency” records within the mgahFOIA
Exemption 5.

2. The Deliberative Process Privilege

“To satisfy the secahrequirement of Exemption 5, the record must bedisdosable
‘under one of the established civil discovery privilejeme of which is “the deliberative
process privilege.””McKinley, 647 F.3d at 339 (citation omitted).To qualify for Exemption 5
protection under the deliberatiyrocess privilege, an agency’s materials musiote [1]

predecisionaand[2] a part of the deliberative processld. (citation omitted).“[A] document

* While the plaintiff apparently does not dispute that ‘tlheumentshemselves . . . [were] solely disseminated
within the Executive Branch,” it contends that “much ofitiiermationcontained within the withheld records has
likely been disclosed to the E.U. negotiators in the course of the [HL&g&tiations,” and that the DOJ has
consequently waived the deliberatjy®cess privilege as to this information. Pl.’'s Mem. at 11 (emphasis in
original). The Court will address this waiver argumefra at pages 1-44.



[is] predecisional ifit was generated beforled adoption of an agency policy’ and deliberative if

‘it reflects the giveandtake of the consultave process.” Judicial Watch, Inc. v. FDA, 449

F.3d 141, 151 (D.C. Cir. 2006) (quotigpastal States Gas Corp. v. Diepf Energy, 617 F.2d

854, 866(D.C. Cir. 1980). Designed to promote “candid discussion within the agency” and to

improve the decisionmaking process, Formaldehyde InsiiH®, 889 F.2d 1118, 1122 (D.C.

Cir. 1989) (internal quotation marks and citation omitted), the privilege ensurg®teahment

agencies are not “forced to operate in a fishboRétroleum Infq.976 F.2d at 1434rternal

guotation marks and citain omitted). To that end, documents qualify for protection under the
privilege “only if they ‘reflect] advisory opinions, recommendations, and deliberations
comprising part of a process by which governmental decisions and policiesnanéated, [or]

the personal opinions of the writer prior to the agency’s adoption of a golieub. Citizen,

Inc. v. OMB, 598 F.3d 865, 875 (D.C. Cir. 2010) (citation omittadfordNLRB v. Sears,

Roebuck& Co., 421 U.S. 132, 150 (1975). Ultimately, “the key question’ for the Cisurt

“whether the disclosure of materials would expose an agency’s decisionmakiegsprosuch
a way as to discourage candid discussion within the agency and thereby undeenaigencys

ability to perform its functions.” Horowitz v. Peace Corps, 428 F.3d 271, 276 (D.C. Cir. 2005)

(quoting_ Dudman Commc’ns Corp. v. Dep'’t of Air Force, 815 F.2d 1565, 1568 (D.C. Cir.

1987)).

In seeking to eablish that its withholdings weferedecisional” and “deliberativethe
OIP’s Vaughnsubmissionstatethat“the entrety of the information withheld by [the] OIP
consists of recordsreatedduring the negotiatizs over the redress principle” in anticipation of
several HLCG meetings, includiragn April 2009 Ministerial Troika, an early October 2009

workshop and HLCG meeting, and @atober2009 Ministerial Troika.SeeDef.’s Mot., OIP



Decl. 1 11, 15; Def.’s Mot., OIR‘aughnindex at2-13. The Criminal Division’sVaughn
submissions similarlynaintain that its whholdingswere* predecisiondl because thegredated
the particularHLCG meetings and decisions to which they relatedDef.’s Mot., Crim. Div.
Decl. 11 17, 23, 29, 34, 39, 44, 49, 54, 59, 64; Def.’s Mot., Crim._Div. Valnglex at 3-49, and
were “delberative” insofar ashey reflect the

multiple debates and decisions about what positions [the] DOJ would advocate or

oppose [during the HLCG negotiations]; how to achieve consensus regarding

those positions among the U.S. stakeholders ([the] DOJ and the Departments of

State and Homeland Security); how to go about negotiations with the E.U. on

common data protection principles; and whether, where, and how to [begin] the

process of reaching a binding international agreement with the E.U. on data
protectionin the law enforcement context. The entirety of this process comprises
the [DOJ’s] “deliberative process,” which [the Criminal Division] seeks to
protect.
Def.’s Mot., Crim. Div. Decl. 1 13. ThBOJ deemed “necessary to withhold this information
not only to ensure candid discussion in future deliberations within the agency lyebetadlso
to ensure that those U.S. officials/employees who are currently neggptia¢i binding
international agreement with the E.U. feel free to candigpyressheir thoughts, opinions, and
recommendations during internal discussions, without fear that their comnmumsoatll be
publicly disclosed.”Id. § 12 (emphasis added).

In response to the DOJ’s claim of privilege, the plaictifillengesthree discerible
categories of information” withheld by the D) “information [which] represents a final
position of the U.S. HLCG negotiations or, at least, describes positions that wesxk @ha
disseminated outside the agendi2) “factual information summaing negotiations or
describing proposals oE[U.] HLCG negotiators;” and3) “briefing materials that are neither

‘predecisional’ nor ‘deliberative’ within the meaning of Exemption 5.” Pl.’s Mati0. The

Court will address each of the plaintiff'sallenges in turn.



I. The DOJ’s Alleged Withholding of Information that Reflects the
United StatesHLCG Experts’ Final Negotiating Positions

The plaintifffirst asserts that many tierecords withheld by thBOJ are not protected
by the deliberative process privilege because likely containinformation thabecamehe
final positions of the United States during the HLCG negotiati@eePl.’s Mem. 10-16 In
advancing thimrgument, the plaintiff reliesnthe wellrecognized principle in this Circuit that
“even if [a]document is predecisional at the time it is prepared, it can lose that status if it is
adopted, formally or informally, as the agency position on an issue or is used Qgitlog e its
dealings with the publit. Coastal State617 F.2d at 866Gee als@Gears421 U.S. at 16{[l] f
an agacy chooses expresdly adopt or incorporate by reference an intra-agency memorandum
previously covered by Exemption 5 in what would otherwise be a final opinion, that
memorandum” cannot be withheld under Exemption 5.).

In determining'[w] hether a document has in fact been ‘adoptedanagency,” the
Court must examinethe function and significance of the document in the agency’

decisionmaking process.” Pub. Emps. for Envt’| Responsibility v. U.SioGdot’| Boundary

& Water Comm’n) 839 F. Supp. 2d 304, 322 (D.D.C. 2012). “This type tdérd@nation is

necessarily faetiependent, but it is also driven biserong theme’ in this circuit’s opinions
[recognizing] that an ‘agency will not be permitted to develop a body of secret lapygen
the discharge of its regulatory duties and in its dealings with the public, but hidded besell

of privilege because it is not designated as formal, binding, or finia.’at 322-23 (quoting
Coastal States617 F.2d at 867). Indeetthe “[c]ases that have addressed whether an agency
informally adopted a predecisional document generally have focused on whetthecuheents

are used by an agency as secret law or working law.” F8ed.ife Ins v. Dep'’t of Treasury,

No. 03€v-102, 2005 WL 839543, at *7 (D.D.C. April 12, 200biting Tax Analysts v. IRS, 294

10



F.3d 71, 81 (D.CCir. 2002); Taxation with Representation Fund v. IRS, 646 F.2d 666, 678

(D.C.Cir. 1981);Coastal State$17 F.2cat 867-68); accordUnited States v. Philip Morris

USA, Inc, 218 F.R.D. 312, 320 (D.D.C. 2003T he analysis of ‘informal adoption’ in the

existing caselaw turns on whether or not documents from line agenciesutedstitorking
law.™).

Even assuming th#be plaintiff is correct in asserting théie withheldinformation
reflectsthe United StateBILCG experts’ final negotiating positions, the Court firtdgeliance
on the “agency adoption” line ochses to be misplaced o begin with, there is no indication that
the agenciethat participated in the HLCG negotiations (i.e., the DOJ, DHS, and State
Departmentformally or expresslyadopted th United StateBlLCG expers’ negotating
positions in any publiclyvailabledocument or publication, nor does the plaintiff contend that is
the case And regardingnformal adoptionthis is not acase where theithheld information
sought by thelaintiff was used as the agenciésorking law” or “secret law.” Compare, for
example, the facts dlhis case to thosm Coastal Statesvhere the Department of Energy
withheld pursuant tthe deliberative process privileg@emoranda from regional cosel to
auditors working in [the agency’s] field offices, issued in response to requesttefpretations
of regulations within the context of particular facts encountered while conduntisugd of a
firm.” 617 F.2d at 858In rejectingthe agency'sassertion oprivilegeasto these documents,
the Circuit reasoned:

The evidence stromg supports the district court'sonclusion that, in fact, these

opinions were routinely used by agency staff as guidance in conducting their

audits, and were retained and referred to as precedahis occurs, the agency

has promulgated a body of secret law which it is actually agpip its dealings

with the public but which it is attempting to protect behind a laBéis we will

not permit the agency to do. . These documents, whatever the formal powers of

regional counsel to issue binding interpretations of the regulationsactice
represent interpretations of established policy on which the agency relies in

11



discharging its regulatory responsibilities; withholding them would serve no
legitimate policy interest of the government

Id. at 869.

Here, theplaintiff “only seeks access to . . . information [conveying] thenegotiating
positions taken by the U.S. HLCG officials . . . that were disclosed to the E.U."Melrs at
15. These “negotiating positions,” moreovetated to theon-binding HLCG principlesSes
Def.’s Facts 5 (noting that the HLCG “principles are not legally binglingiformation
concerninghe United States’segotiating position on a set of non-binding principles is not
comparabldo the documents withheld oastal Statesvhich consistd of internal memoranda
that the agency used precedenal guidancen discharging its regulatory dutie$Vhile the
latter category of documents implicatbs concern that the agency hasdmulgated a body of
secret law which it is actually applyimgits dealings with the publit Coastal State$17 F.2d
at 869, the former cagorydoes not.The Court thereforgiews as unpersuasive the plaintiff's
challenge to the DOJ’s claim of privilege on the ground that the information contaitie i
withhdd documents was formally or informally adopted by the agericies.

. Waiver

The Circuit has recognized thatdtuntary disclosure of privileged material . . . to
unnecessary third parties .waives thgdeliberative process] privilege . .for the document or
information specifically releasedglthough such disclosure does not waive the privilége “

related materials. In re Sealed Casé?21 F.3d 729, 741 (D.C. Cir. 1997) (internal quotation

marks anctitations omitted).Relying on this principle hie plaintiffargues thatgiven the

® Insofar as the plaintiff may be arguing that the withheld informdtist its protected status besait was used by
the United StateslLCG team “in its dealings with the public,” Coastal Sta6ds F.2d at 866, that position must
likewise be rejected. The E.U. HLCG negatiiatdo not qualify a&he public,” nor is there anindication thathe
withheld information was utilized by the agencies in their dealings wélptiblic at large. Indeed, the reason the
plaintiff filed this action in the first instance is becatlse"HLCG negotiations wer@ot carried out publicly.”Pl.’s
Mem. at 13 (emphas&dded).

12



subject of the FOIA request at issue and the nature of the bilateral [HLCGiatiegstin
generaljt stands to reason that significant amounts of information contained withnecords
withheld from [the plaintiff] were disclosed to [the] DOJ’s EU counterpartiduhe course of
negotiations.” Pl.’'s Mem. at 12The plaintiff further contends that itise DOJ’s burden to
explain whether information in the withheld records “has been disclosed to a ttyd aad
that it “is not enough [for the agency] to say that the records, themselves, havenot bee
disclosed.” Pl.’s Reply at 8-9.

The Court is not persuaded by the plaintiffaiver argumentFor startersit is the
plaintiff, not the agency, whearriesthe burden of producingt least some evidence that the

deliberative process privileges been waivedSeeRothschild v. Dep’t of Energy, 6 F. Supp.

2d 38, 40-41, n.3 (D.D.C. 199&)i. Davis v. DOJ, 968 F.2d 1276, 1279 (D.C. Cir. 1992)
(noting, inan analogousontext, that when a party clairtieat documents may not be withheld
under FOIA because they afeeadyin the “public domain,it is the ‘party who asserts that
material is publicly available [thatirries the bwen of production on that issue because the
task of proving the negativethat iformation has nabeen revealed-might require the
government to undertake an exhaustpotentially limitless search” (emphasis in original)).
The plaintiff has not carried that burden heleinstead offers only speculation that undisclosed
information in email exchanges between the U.S. Gli@gotiators “likelyrepresents the final
position of the United Staté$l CG teamthat was ultimatelgommunicated to the EU
negotiators.”Pl.’s Mem. atl4 (emphasis addedjee alsd’l.’s Reply at 8 (“[P]ortions of the
withheld recordgikely contain information that has been disclosed to the EU.” (emphasis
added)).Because there is mroof that specific “documents or armatiori withheld as

privilegedby the DOJ wer&oluntarily disclosed tounnecessary third partiégnd because

13



waivers of the deliberative process privilege “should not be lightly inferréayé Sealed Case

121 F.3d at 74{citation omitted) the plaintiff's contention must bejected.
In support of itavaiverargumentseePl.’s Mem. at 12the plaintiff relieson Center for

International Environmental Law v. Office of the U.S. Trade Representative, Zipp. 2d 17,

30 (D.D.C. 2002), in which another member of this Coalt that agency documents or
portions thereof that were produced by or shared with a foreign government duttiyg trea
negotiations were not exempt from disclosure under FOIA Exemption 5. That holding, howeve
wasnot based on a finding that the agem@ved the deliberativgorocess privilegéy

disclosing information to a foreign government; rather, the court found that the duasudite

not qualify as inter-agency or intraagency memorandums or lettetsxder 5 U.S.C. § 552(b)(5)
becausét was undisputed that the documents in that easeexchanged witta foreign
government.Seeid. That is not the case here.s greviously noted, thBOJ’sVaughn
submissions demonstrate that the documents currently under rgerevexchangednly within
the Executive Branch. Sé&mef.’s Mot., OIP Decl. | 18; Def.’s Mot., Crim. Div. Decl. |1 16, 22,
28, 33, 38, 43, 48, 53, 58, 63. Amdofar agzhe agency located documefitsat were

exchanged between the U.S. HLCG members and their E.U. counterparts,” thesOQ&?enred
such material to the Departments of State and Homeland Security for prog@essidirect
response to [the] plaintiff.” Def.’s Mot., OIP Decl. 1 20. Thdscuments thawereexchanged
with the E.U. HLCG negotiators “are nairrenty under eview by the Court,id., andthe

plaintiff's reliance orCenter for International Environmental Lassmisplaced.

ii. The DOJ’s Alleged Withholding of Purely Factual Information
“The deliberative process privilege does not . . . protect material that is factlgl,

unlessthe material is so inextricably intertwined with the deliberative sections of dotsithat

14



its disclosure would inevitably reveal the government’s deliberatitmse’ Sealed Casé21

F.3d at 737 (emphasis added), bréfleds an ‘exercise afliscretion and judgment calls,”

Ancient Coin Collectors Guild v. U.S. Dep't of State, 641 F.3d 504, 513 (D.C. Cir. 2011)

(quoting_Mapother vDOJ, 3 F.3d 1533, 153@.C. Cir. 1993). For example, the privilege does

not shield traightforwardfactualrecountings] of . . . meetings],” which merely “detafl] what

each of the participants said,” aftth not reflect the writer’s analytical views regarding the

matters discussed.Gold Anti-Trust Action Committee v. & of Govs. of Fed. &serve Sys

762 F. Supp. 2d 123, 130.D.C. 2011) (internal quotation marks omitted and emphasis in

original); accordNat’l Whistleblower Ctr. v. HHS849 F. Supp. 2d 13, 33 (D.D.C. 2012)

Williams & Connolly LLP v. SEC, 729 F. Supp. 2d 202, 213 (@.[2010). It does,on the

other handprotect “factual material . . . assembled through an exercise of judgmentactiextr
pertinent material from a vast number of documents for the benefit of an offiteal cpon to

take discretionary action.Mapother, 3 F.3d at 1538eeAncient Coin Collectors Guild41

F.3d at 513deeming protected under the deliberative process privilaggial summaries
contained in [agency] reports [whiclgre culled by the [agencfjom the much larger uverse
of facts presented to it and reflect an exercise of judgment as to what issuest astevenst to
the predecisioral findings and recommendation@iternal quotation marks omitted)).

The plaintiff asserts that the DOJ has improperly withheld “two types nfdlamaterial:
first, factual summaries of HLCG meetings or negotiations; and second, faébuadation
concerning positions taken by various E.U. HLCG negotiators.” Pl.’s Mem. dt fi6ints to
several documents and document descripfilogsipport of its positiorseeid. at 1617, which

the Court will consider in turn.
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a. CRM-000460

CRM-000460 isan email chaimetween théJnited State$iLCG negotiators. The
redacted version of the document released to the plahbifis that Thomas Burrowsote the
following messagéo Mary Lee Warren: “Can you give us a read out on where the HLCG stands
after the ministerial? | think the whole HLCG would benefit fropaeagraph on what
transpired ath what the expectation of the [European Commission] is, and also the Swedish
Presidency.” Pl.’s Mem., Exhibit ("Ex.”) CCRM-000460). The DOJ withheld most idfary
LeeWarren'’s response to this question pursuant to Exemption 5, except for the following
statement: “I thought | already sent you this reati Tom, but if not . . . [alnore complete
account of the whole [meeting] will be reported in an upcoming caldie (omission in
original). Burrows then concluded the email exchange by responding “[t]hanks Marlyrice,
have a better understanding of where things stale.”

When viewed in isolation, thredactedrersion of CRM-00046@ight suggesthat the
DOJimproperly withheldViary Lee Warren’'sstraightforward factual recounting of a meeting

Gold Anti-Trust Action Committee762 F. Supp. 2d at 13&mphasis omitted)Howeverthe

description folCRM-000460 in theCriminal Division’sVaughnindex, which the plaintif
largelyignores,undermines that inference:

In this email exchange, Thomas Burrows solicited information about the status of
the HLCG deliberations following the ministerial troika meetinfgpr use in
determining what DOJ would suggest be the next steps for the U.S. HLCG
experts and their internal deliberations, as well as deliberations with the E.U
experts Mary Lee Warren responded, providing the information she thought was
relevant and summarizing her views and reactions to the meeting.

Def.’s Mot., Crim. Div.Vaughnindex at46 (emphasis added)lhis descrption of CRM-000460
thus indicateshatthewithheldinformation cordined facts thatlary LeeWarren“assembled

through an exercise of judgment” based on what she deemed “pertinent” from sédargfer
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facts, and which she provided for the benefit of the United Stht€& experts’ “discretionary
action[s]” in connectionvith the HLCG delibeations. _Mapother, 3 F.3d at 1539. The withheld
material also contained Warren’s own “views and reactiofach information reflects the
agencies’ predecisional, deliberative process and is thepioileged.
b. CRM-00757

The Ciminal Division’s Vaughnindex provides the following description GRM-
00757:

This is an internal DOJ-mail in which Thomas Burrows expressed his opinion

about the E.U.’s proposed position on the redress principle. He shared this with

Ms. Moncada to gauge her reaction before sending it to the other U.S. HLCG

experts. Mr. Burrows ultimately did not share his response with the other U.S

HLCG experts.
Def.’s Mot., Crim. Div.Vaughnindex at 42. Although the plaintiff seemingly codes that
Burrows’s ‘opinion” is privileged, it contends that “the portion of the record describimg
‘EU’s proposed position on the redress principle’ is factual and, as such, must batseegaag
released.” Pl.’'s Mem. at 17According to theCriminal Division’s declargon, however;any
factual information in [this] message[] would reveal the author['s] decisibosat which facts
were most relevant and most important to the discussions at hand,” and “no additional
information could be reasonably segregated and ed@athout revealing the protected
deliberations.” Def.’s Mot., Crim. Div. Ded}. 56. The Court finds this assessment plausible,
given that thé/aughnindex’s description of CRM-00755tateghat Burrows relayed the E.U.’s

proposed position on the redress principle in the process of expressing his olagegoriv

opinion on that principle SeeAncient Coin Collectors Guild41 F.3d at 509 (“Uncontradicted,

plausible affidavits showing reasonable specificity and a logical relatioe [BGHA]
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exemptia are likely to prevail” atte summary judgment stage). Accordingly, the Court finds
the plaintiff's challenge tthe withholding ofCRM-00757 unavailing.
c. TB 682-684

According to the OIP’¥aughnindex, TB-682-684 consist dft]hree e-mail messags
presenting opinions on a draft proposal from the EU.” Def.’s Mot., OIP Valnglex at 4°
The plaintiffseeks only factual information concerning the “draft proposal from the $8d,”
Pl’s Mem. at 17 n.4, a request whizésumesof coursethat thewriters’ opinions can be
extricatedneatlyfrom the parts of the document discussing the E.U.’s proposalOIFhe
declaration statesioweverthat “this material contains extensive edits and comments from US
HLCG experts as they work to refine draft language and statements orhshiacandid
assessments of the implication for various draft language options under consideratigaing
negotiations,” and that it “released all segregable nonexempt informatiof’s Met., OIP
Decl. 1 15.Becausehe DOJ’sVaughn submissions present a plausible anddbgustificaion
for the agency’s withholding of the entire document, the Cojattsethe plaintiff's challenge to
this withholding.

d. CRM-000153-154

The Criminal Division’sVaughnindex desribesCRM-000153-54 as follows:

In this message, Mary Lee Warren summarized anthafecord” conversation

she and Jackie Bednarz had with an EU official about the HLCG deliberations.

This message reflects the information that Ms. Warren determined meast

relevant for the U.S. HLCG expergs al. to know and the issues she concluded

most required the U.S. HLCG experts’ consideration as they worked to develop
the U.S. position on issues remaining to be resolved by the HLCG. It reflects Ms

¢ Although the OIP’8/aughnindex indicates thafB-682-684 were “withheld on behalf of the Criminal Division,
and, accordingly, the justification for [the] withholding[] [W}ibe addressed by that component,” Def.’s Mot., OIP
Vaughnindex at 1 n.2, 4, the Court has foundaooresponding entry for the documents in the Criminal Division’s
Vaughnindex.
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Warren'’s grsonal opinions about various topics, actions, and individuals. Her

purpose in sharing it was to inform the U.S. HLCG experts’ inteteldberations

in developing its negotiation position and strategy.
Def.’s Mot., Crim. Div.Vaughnindex at44-45. The plaintiff characterizes CRN000153-154 as
merelysummarizing a meeting with E.U. official&eePl.’s Mem. at 17 n.4. Buhat
characterization cERM-000153-154gnoreskey details in the document&ughnindex entry,
namely(1) that Warren’s messageflected her “personal opinions about various topics, actions,
and individuals”; (2) that hdactual summaryf the “off-therecord” conversatiocontained
only the information she deemed relevant to the U.S. HLCG experts’ deliberations, thus
indicatingthat she exercised judgment in assemblingpgrénent factsand(3) that she shared
the information to “inform the U.S. HLCG experts’ internal deliberations” agdegeloped
“the U.S. position on issues remaining to be resolved by the HLO@&t’s Mot., Crim. Div.
Vaughnindex at 45. This document description suffices to show the predecisional and
deliberative nature c€RM-000153-54.

e. CRM-000612

CRM-000612 is a “portion of [an] internal DOJ e-mail exchange . . . [which] consists of
Mary LeeWarren’s opinion about [the] status of the HLCG deliberations and her suggestion of a
way to address an issue she believed was impeding the group’s Wwahr&t’41. In challenging
the withholding of this document, the plaintiff emphasizes that “thardeat describes ‘the
status of the HLCG deliberations,” Pl.’s Mem. at 17 n.4, while omitting thealrdetail that it
concerns “Mary Lee Warrenipinion” on that topic, Def.’s Mot., Crim. Div. Vaughndex at
41 (emphasis added)Moreover, theCriminal Division’s declaration explains that CR0M0612
reflectsagency officials’ “subjective determinations about whether certainnasctio

circumstances affected or impeded the work of the HLCG, and their suggebbomh$iaw to
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address or resolve the issues/problems they identified and to keep the negotiatimms
forward.” Def.’s Mot., Crim. Div. Decl. § 55. It adds that “[tjhese opinions and suggestions
were shared with and discussed by U.S. Government employees as part ofalpredeish
resolution to the particular issue/problem was reached, as well as the pyoadsshbfinal
agreement on the common principles was achievit.'Because¢he DOJ’sVaughn
submissiongndicatethat CRM000612 contains Warren'’s subjective impressions and
recomnendations regding the HLCG deliberations as well as her identification of a potential
problem with respect to those deliberations, they adequately demonstrate that thentlaum
protected by the deliberative process privilege.
f. CRM-000786

CRM-000786 “is an internal DOJ e-mail in which Thomas Burrows described an issue
preventing agreement on the principles and his opinion about how the U.S. should respond to it.”
Def.’s Mot., Crim. Div.Vaughnindex at 43. The plaintiff apparently believes tihat t
document’s description of an “issue preventing agreement on the principles” is exgeqavil
factual information, although it does not explain the basis for this posBeaPl.’'s Mem. at 17
n.4. As just noted, however, the@inal Division’s declaration statehat CRM000786 is
included within a category of documents containing agency officials’ “stiNgedeterminations
about whether certain actions or circumstances affected or impeded the worklbCGeand
their suggestions about how to address or resolve the issues/problems theydderditie keep
the negotiations moving forward.” Def.’s Mot., Crim. Div. Decl. § 55. Thus, Burrows’s
identification of an “issue preventing agreement on the principles” by itdaifezha
deliberative process, d@etermining whatactions or circumstances affectedimpeded the

work of the HLCG” required an exerciseadencyudgment. 1d.
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In sum, theplaintiff's challengego the foregoing withholdings all rest on the assumption
thatthe documents caain factual information summarizing HLCG meetings and the negotiating
positions of the E.U. thas readily segregable from the privileged parts of the documents. The
DOJ’sVaughn submissions, howeverdicatethat any factual material in these docursasat
privileged because it mither “inextricablyintertwined with the deliberative sections of
documents that its disclosure would inevitably reveal the government’'s detherain re
Sealed Casd 21 F.3d at 7374r “reflects an ‘exercise afiscreton and judgment calls,™

Ancient Coin Collector&uild, 641 F.3d at 513Because the agency&aughn submissions are

“[u] ncontradicted, plausible,” and show witledsonable specificity. . a logical relation to” the
deliberative process privilegel. at 5@, the Court deems the submissisofficient to carry the
agency'’s burden at the summary judgment stage.
V. Briefing Materials
The plaintiffnextcontendghatthe DOJ has improperly withheld, pursuant to the
deliberative process privileg&yriefing materials” prepared for senior policy officials at the
DOJ. Pl.’'s Mem. at 18 Although not parsed by the plaintiff as such, its arguments attack both
the purported predecisional and deliberative nature of the withheld briefingatsatehich the
Court will address separately.
a. Predecisional
Noting that “the HLCG was negotiated fggency] expertstather tharthe senior policy
officials who received the briefing materiatbe plaintiff contends thahe “senior policy
officials were not beig called on to make decisions: the decisions had already been made and
the briefing materials simply served as a means to keep senior offigmised of the status and

course of the negotiationsld. at 21. While acknowledging that “the briefing materials may
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reflect ‘recommendations or suggestions,’ on the way the HLCG negotiations should go
forward,” the plaintiffassertghat “those recommendations were not provided to assist the senior
policy officials in making decisions. Rather, the briefingenals reflect a factual description of
the negotiations and the proposed course of action developed by the HLCG nego#iators—
course of action given effect by the HLCG experts, not senior policy officildsat 22. Thus,
it maintains, the withheldriefing materials were not predecisionéd. at 2021.

Theplaintiff's arguments misapprehend the scope of the deliberative processeanis
this caseand the role of the senior policy officials in that process. To be sure, there is no dispute
that“the actual [HLCG] negotiations were carried out by experts ratheibghaenior policy
officials.” Def.’s Mot, OIA Decl. 4. Butsenior policy officialsvithin the U.S. government
did participate in “various highlevel meetings” with E.U. officials garding the HLCG
deliberatios, Def.’s Mot., Crim. Div. Decl. § 15, at which tlodficials “represent[ed] the
interests of the [DOJ] as a wiegl Def.’s Mot., OIP Decl.  16. Anskenior policy officials
(most notably for present purposes, the AttorneyeGahwereultimatelyresponsible for
formally adopting the principles at the October 28, 2008idferial Troika. Def.’s Mot., OIA
Decl. {1 7 Moreover, the broader context of the HLCG’s missuas to establishon-binding
principles regarding data pemtionthat would set the stage filaternegotiations on a binding
internationalagreementseeDef.’s Mot., OIP Decl. {1 12, @nd it waghe “senior policy
officials” who “decided at [the October 28, 2009 Ministerial Troika] that work should begin on a
binding international agreement between the EU and US on the privacy and protection of
personal data in the law enforcement conteRgf.’'s Mot., OIA Decl. | 7see als®ef.’s Mot.,
Crim. Div. Decl. { 13 (stating that decisions regarding “whether, where, and hbegia][the

process of reaching a binding international agreement with the E.U. on datéigmmatethe law
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enforcement context” was part of the DOJ’s deliberative proc@$®process of negotiating
thebinding international agreement is “still ongoing.” Def.’s Reply at 5.

The plaintiff takesarestridive view of the “predecisional” requirement, one which would
require theDOJto pinpoint a decision dghe senior policy officials tavhich the briefing
materials contributedSee e.qg, Pl.’s Mem. at 20 (“[I]t is difficult to ascertain thoecisionto
which the briefing material contributed.” (emphasis in originalfe Circuit, howeverlong ago

rejected such aimterpretation of the deliberative process privile@eeAccess Reports. DOJ,

926 F.2d 1192, 1196 (D.C. Cir. 1991) (holdthgt “the exemption doawot ‘turn[] on the ability
of an agency to identify a specific decision in connection with which a memorandum is
prepared” because “[a]ny requirement of a specific decisitam tfe creation of the document
would defeat the purpose of the exemption” (quoSears421 U.S. at 151 n.18) (emphasis in
original)). To satisfy the predecisional elemgtite agency need onlidentify[] the
decisionmakingproces$to which the witlneld documents contributedd. (emphasis added).
The DOJ has done that heas,itsVaughn submissions explain that the withheiefing
materialswere prepareébr senior policy officials in anticipation ¢1) various HLCG meetings
wherethe officials represented the United States’s interegtse HLCG deliberationgnd(2)
the October 28, 2009 Misterial Troika, at which thefficials formaly accepted the HLCG
principles andagreed to commencgegotiations on a binding international agreement.
b. Deliberative

The plaintiffalso assertthat there is nothing “deliberative” about thi#hheld briefing
materials. Pl.’s Mem. at 2But hereagain,the plaintiff's argument is belied by the DOJ’s
Vaughnsubmissions.Take, for exampleNL-231(b), which the OIP’'¥aughnindex describes

as.
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Briefing material prepared for an October 27, 2009 meeting with Beatrice Ask
Swedish Justice Mister[,] and Tobias Billstrom, Minister of Migration and
Asylum Policy. This meeting is held in anticipation of fBetober 28, 2009
Ministerial [Troika] meeting. Factual background has been disclosed; Vdthhe
material summarizes [the] author’s selection of and opinion on key points.

Def.’s Mot., OIPVaughnindex at 9. According to the plaintiff, the information withheld from
NL-231(b) reflects only “the HLCG experts’ conclusions and summaries of ths sfahe
HLCG negotiations,” whichif claims,is notdeliberative. Pl.’s Mem. at 20.Yet, insofaras the
briefing materialreflectsthe author’s “opinion on key pointst’is plainy deliberative. And
regarding information revealing the author’s “selection of . . . key points,” this Qéclaration
cogentlyexplainswhy this material is deliberative:

In creating this briefing material, the drafters must determine the information,
both factual and advisory that is necessary to provide senior officials so that the
are succinctly apprised of the relevant background information, the pertinent
issues, any anticipated questioasd areas of concerns, and providedh
appropriate talking points in a concise format. . . . When the author chooses
certain facts among a wider universe, the selection of facts for inclusiem is
exercise of judgment as to what is significant to the issue being discussed. To
reveal those facts, would in turn expose the author’s assessment of whahée or s
deemed significanh the course of preparing the Department’s senior leadership
for meetings, or in bringing leadership “up to speed” on matters that they may be
guestioned about, or might wish to weigh in on.

Def.’s Mot., OIP Decl.  16Similarly, the plaintiffchallenges the briefing materials withheld
by the Criminal Divisioron the ground that they contain ndeliberative “summaries about the
work and progress of the HLCGPI.’s Mem. at 20 (inteal quotation marks omitted).
According to the Criminal Division’s declaration, however,

the responsive portions [of the briefing materials] are a combination of:
summaries about the work and progress of the HLCG by employeesifidtb
through and compiled the information they deemed most pertireamdid
assessments about issues affecting or impeding the progress of the deliberations
and/or reaching of consensus on the common data protection principles; and
suggestions about hothe Attorney General, Deputy Attorney General, and/or
[the Criminal Division’s] Deputy Assistant Attorney General may addtlesse

issues with the E.U. during the meetings.

24



Def.’s Mot., Crim. Div. Decl. { 15 (emphasis added). Thsle the plaintiffmay be correct
that the briefing materials contain, among other things, summaries of the Hilib&rations,
the DOJ’sVaughnsubmissions indicate that these summaries reveal the agency “employees’
deliberative process of selecting and presenting facts,” whaphired them téexercisg] their
judgment by anticipating what information thexé&cials would need in order to be prepared to
address any questions or issues regarding the work of the U.S.’s commitmeit&CBe Id.
1 18. Because such magd qualifies as deliberative, the plaintiff's challenge is meritless.
B. Segregability

Under the FOIA, “[a]ny reasonably segregable portion of a record shalbiegut to
any person requesting such record after deletion of the portions which are.exetds.C. §

552(b) “It has long been a rule in this Circuit that reempt portions of a document must be

disclosedunlesshey are inextricably intertwined with exempt portiondéad Data Cent., Inc.

v. U.S. Dept of Air Force 566 F.2d 242, 26(D.C. Cir. 1977). So important is this requirement

that “[b]efore approving the application of a FOIA exemption, the district court mmaise

specific findings okegregabilityregarding the documents to wéhheld” Sussman v. U.S.

Marshals Sery494 F.3d 1106, 1116 (D.Cir. 2007) (emphasis added and citations omitted).

The DOJ bears the burden of showing that no such segregable informationfexigtimes

Pub’lg Co. v. Dep't of Air Force, 998 F.2d 1067, 1071 (D.C. Cir. 1993), and “must provide a

‘detailed justification’ for its norsegregability,” Johnson v. Exec. Office for U.S. Attorneys, 310

F.3d 771, 776 (D.C. Cir. 2002) (quotiMead 566 F.2d at 261).
The Court previously discussed th©J’s segregability efforts at length in its November

30, 2011 Memorandum OpiniorseeElec. Frontier Found., 826 F. Supp. 2d at 173-74.

Although the Court generally approved of id@J’s segregability analysis, it instructed the
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agency td‘provide a more comprehensive description as to the various do@amtiiteld in
full,” identifying “what proportion of the information in [the] document([s],” if any, ‘is non-
exempt and how that material is disgesd throughout the document[s].[d. at 174 (quoting

Mead Data Cent566 F.2d at 261) (emphasis added).

Consistent with th&ourt’s instructions, the DOJ’s revisgdughnsubmissions better
explain the basitr the agency’svithholdings of documents in fullNamely, theOIP’s
declaratiorstateghat the records it withheld in full consist of (1) draft documents of which the
plaintiff has been provided final versions and thus no longer challenges; (2) 55 plagesny
material that the OIP determined contamsegregable information; (3) a 21-page document,
NLI-30(a), consisting of “snippets of proposed text’ that Mary Lee Warren is pngvidi
Thomas Burrows for his review . . . in preparation for the October 1, 2009 redress [principle]
workshop”; and (4) a group of documents “comprised of twelve sets of handwritten potes fr
US HLCG experts Kirsten Mada and Nancy Libin,” containing “the authors’ evaluations and
contemporaneous thoughts on internal US discussions regarding HLCG delibexations
negotiations, contextual revisions regarding the draft redress principle, pfopeséng
agendas, and loér logistics created either in anticipation or aftermath of meetings, as well as
notes to self and questions for follow-ugBeeDef.’s Mot., OIP Decl. 21-24. Insofar as these
documents contained factual information, the OIP concludeditheds inextricably intertwined
with the privileged deliberative information, or could not be segregated andecklgalkout
revealing the Government’s deliberationgd: 9 22. As for the Criminal Divisignt conducted
arenewed segregability reviehar each 6its withholdings, anadoncluded thamost of the
documents withheld in full contained no “purely factual,” segregable informationhanhddn-

exemptinformation in somelocuments consisted only of stray phrases with no meaningful
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informational contentSeeDef.’s Mot., Crim. Div. Decl. Y 20, 25, 31, 36, 41, 51, 56, 61, 66. In
some instances, howeydne Criminal Division’s reeview uncovered noaxempt and

segregable portions of documents previously withheld in full, and it accordinghgeel¢hta
information to the plaintiff.E.q.,id.  61.

Upon review of the DOJ’s revisa&thughnsubmissions, and consistent with the Court’s
rulings above rejecting the plaintiff's arguments that the DOJ has impyapéntheld purely
factual information, the Court concludes that the DOJ has generally carfedden of
showing the norsegregability of its withholdings-save for one exception: a document withheld
in full by the OlIPlabeled OIPGERBL. According to the OIP'Yaughnindex, OIPGEB-1
consists of 48 @ges of [b]riefing material prepared for the Attorney General in preparation of
the October 28, 2009 Ministerial Troika.” Def.’s Mot., QfBughnindex at 12.Despite the
Court’s priordirective that the agency provide further explanation for documents withheld in
full, the OIP’s declaration does not give a detailed justification for whhg thvas no segregable
information in thigparticular document. Given the length of the docuntaetg is the
possibility that it contains at leasbmesegregablenformation. The OIP must therefdoetter
explain its segregability effortseegarding this document. Thuke Court willdefergranting the
DOJ partial summary judgment as to the segregability of OIRGEB

V. CONCLUSION

The Court has carefully considered the DQ&sighnsubmissions and the plaintiff's

challenges to the agency’s withholdings. Based on this review, the Court finds tiaat par

summary judgmerin the DOJ’s favors warranted as to the documents currently under review
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by the Court, because thBOJ’sVaughn submissionglescribe the justifications for
nondisclosure with reasonably specific detail, demonstrate that the infonnaatihheld
logically falls within the claimed exemption, and are not controverted by etth&acy
evidence in the record nor by evidence of agency bad faitarson 565 F.3d at 86&itations
omitted). The Court further finds that the DOJ has adequately shown the non-segregaaility of
of its withholdings, with the exception of OIPGEB-Accordingly, the DOJ’s renewed motion
for partial summary judgment is granted in part and denied in part without prejudickeand t
plaintiff's renewed crossnotion for patial summary judgment is denied.

SO ORDEREDthis 10thday of Septembef012°

REGGE B. WALTON
United States District Judge

" As previously noted, the DOJ has referred documents that may havehbesthwith E.U. officials to the DHS
and State Department for direct processing, and those documents catigeajeenot under review by the Court at
this time.

8 The Court will contemporaneously issue an Order consistenthistiviemorandum Opinion.
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