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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DARRELL JAMES DEBREW
Plaintiff,
V. Civil Action No. 10-0650J0B)
MICHAEL ATWOQOD, et al,

Defendans.

~— e T

MEMORANDUM OPINION

This matter is before the Court @efendants’ Renewed Motion for Summary Judgment
[Dkt. #50] Based on the Court’s review of the motion, plaintiff's opposition and defendants’

reply, the motion will be granted.
. BACKGROUND

The sole issue remaining for resolution in this case pertains to plaintifissetp the

Federal Bureau of Prisons (“BOP”) under the Freedom of Information Aci&'05 U.S.C.

! Also before the Court are plaintiff's Motion for Reconsideration [Dkt. #46] under Rule

59(e) of the Federal Rules of Civil Procedure and his New Request for Summanedugfkt.
#53]. “A Rule 59(e) motioris discretionary and need not be granted unless the district court
finds that there is an intervening change of controlling law, the availabilitgw evidence, or
the need to correct a clear error or prevent manifgastice.” Firestone v. Firestone/6 F.3d
1205, 1208 (D.C. Cir. 1996) (internal quotation marksatadion omitted). Plaintiff
demonstrates nored these circumstanceand his Motion for Reconsideration will be denied.
Plaintiff's purported summary judgment motion fabscomply in format and substance to Rule
56 of the Federal Rules of Civil Procedure and Local Civil Rule 7(h). It, too, willliedie
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§ 552, for “documentation concerning making Conducting a Business (408) a prohibitéd act.”
Compl.at & This Court previously observed that BOP did“obfer[]a description of either the
agencys interpretation of the request or the method by which staff conducted the "saagch
hence the&ourt could not concludeHat the BOPs search was reasonable under the
circumstances.'DeBrew v. Atwood847 F. Supp. 2d 95, 102 (D.D.C. 201BOP has renewed

its motion for summary judgment arguing that “there can be no genuine disputq that [it
reasonably interpreted [p]laintiff's FOIA request, conducted an adegeatch of its records
based on that reasonable inperpretation, and provided responsive records to thef[p]laintif
Mem. of P. & A. in Supp. of Defs.” Renewed Mot. for Summ. J. [Dkt. #50] (“Defs.” Renewed

Mem.”) at 1.
Il. DISCUSSION
A. Summary Judgment in a FOIA Case

“FOIA cases typically and appropriately are decided on motions for sumuatigment.”
Defenders of Wildlife v. U.S. Border Patr6P3 F. Supp. 2d 83, 87 (D.D.C. 2009). In a FOIA
action to compel production of agency records, the agémentitled to summary judgment if
no material facts are in dispute and if it demonstrates ‘that each documenighveaitiien the
class requested either has been produced . . . or is wholly exempt from the [FHpés}tion
requirements.” Students Against Genocide v. Dep't of Sta&% F.3d 828, 833 (D.C. Cir. 2001)

(quotingGoland v. Cent. Intelligence Agen®&p7 F.2d 339, 352 (D.C. Cir. 1978)). Summary

2 Code 408 is a referenceparticular conduct- conducting a businessfor which an

inmate can be digplined. See28 C.F.R. 8§ 541.3 (Table 1 — Prohibited Acts and Available
Sanctions). “[T]he prohibited act code for ‘Conducting a Business’ was changed totB&4 i

most recent Final Rule, published on December 8, 2010, and made effective on June 6, 2011.”
Defs.” Opp’n to Pl.’s Mot. for Summ. J. and Reply to Pl.’s Opp’n to Defs.” Renewed Mot. for
Summ. J, Third Moorer Decl. 1 7.



judgment may be based solely on information provided in an agency’s supporting affoavit
declarations if they are relatively detailed and when they describe ‘“thendots and the
justifications for nondisclosure with reasonably specific detail, demoastrat the information
withheld logically falls within the claimed exemption, and areaomtroverted by either contrary
evidence in the record [or] by evidence of agency bad faNhlitary Audit Project v. Casey

656 F.2d 724, 738 (D.C. Cir. 198%ge Beltranena v. Clintp@70 F. Supp. 2d 175, 182 (D.D.C.

2011).

To satisfy its burden on summary judgment to show that no genuine issue of maderial f
exists, the agency must show that it “has conducted a search reasonably daicwiatever all
relevant documents.Elliot v. U.S. Dep’t of Agric.596 F.3d 842, 851 (D.C. Cir. 2010) (quoting
Weisberg v. U.S. Dep’t of Justjcé05 F.2d 1344, 1351 (D.C. Cir. 1983)glenciaLucena v.

U.S. Coast Guardl80 F.3d 321, 325 (D.C. Cir. 1999) (“An agency fulfills its obligations under
FOIA if it can demonate beyond material doubt that its search was ‘reasonably calculated to
uncover all relevant documents.” (quotifiguitt v. Dep’t of State897 F.2d 540, 542 (D.C. Cir.
1990))). The agency may submit affidavits or declarations that explairsonada detail the
scope and method of its seardPerry v. Block684 F.2d 121, 126 (D.C. Cir. 1982). In the
absence of contrary evidence, such affidavits or declarations are sufficiemaogstrate an
agency’s compliance witROIA. Id. at 127. On the o#ln hand, if the record “leaves substantial
doubt as to the sufficiency of the search, summary judgment for the agency is not prope

Truitt, 897 F.2d at 54%ee also Valencihucena 180 F.3d at 326.



B. BOP’s Interpretation of Plaintiff's FOIA Regste

“On June 5, 2006[,] Plaintiff was found guilty of violating BOP’s Code 408 (Conducting
a Business) and [was] ordered to remove his Web-Page from the World Wide Web and not to
use the mail in regards to his books and manuscripts.” Compl. at 9. “Again on April 21, 2009][,]
Plaintiff was found guiltyjof the same offense because he rezdja Royalty Check . . . for a
book entitledKeisha” 1d. In the interim, @ Septembeb, 2007 plaintiff submitted aone-
sentencéOIA requesto the BOFfor “[a]ll d ocumentation for making ConductiagBusiness
(408) a prohibited act.” Mem. of P. & A. in Supp. of Defs.” Mot. to Dismiss or in the Alternative
for Summ. J. [Dkt. #31] (“Defs.” Mem.”), Ex. B (First Moorer Decl. dated Octdlaer2010),
Ex. 5 (Freedom of Information/Privacy Act Request dated September 5, 266Zpmpl. at 6.
BOP interpreted the request as one seeking a copy of Program Statement h2nai@e7,

Discipline and Special Housing Units:

The interpretation of the request was based on the plain language
of the request seeking documentation that makes conducting a
business a prohibited act. For any inmate action to be made into a
prohibited act, . . BOP must put the inmate on notice. That notice
was done through Program Statement 5270.08. ti&t Program
Statement is what made conducting a business a prohibited act and
was thus considered responsive tddiofiff's FOIA request.

Defs.’ Renewed Mem., Ex. A (Second Moorer Decl. dated June 8, 2012BD®released a
copyof Program Statement 5270.@/plaintiff on or about October 25, 200%eeCompl. at 6;
Defs.” Mem., First Moorer Decl., Ex. 6 (Letter to plaintiff from Wanda M. Hunte€hi

FOIA/PA Section, BOP) at 1.

3 It appears that the relevant program statement has been updated twice sitiffe plain

submitted his FOIA request. The current version, Program Statement 52i@th8& Discipline
Program was issued on July 8, 2011 and became effective on August 1, 236&1.
http://www.bop.gov/policy/progstat/5270_009.pdf.
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BOP’s declarant explained “that one might readiy conclude that the [jaintiff only
wanted a copy of the Program Statenieefs.” RenewedMem., Secondoorer Decl.| 6. By

the declarans own admission, however, thequest is susceptible to alternative interpretation

Certainly, the word “All” could also lend itself to a very much
broader interpretation. However, this broadness also creates
vagueness since “All” could mean documents that were created
related to the implementation of the program statement. However,
it would equally include anylocuments related to making and
conducting a business. Thus it could equally mean any and all
documents by the BOP that somehow mention[] and/or deal[] with
the making or conductin@f] a business.

Id., Second Moorer Decl. { 6.

Plaintiff objected tdBOP’snarraw interpretation of his request areimarked that “[n]o
documents as to how Code 408 came into existence were provided.” CompgHeatiyued
that “[b]efore ‘Conducting a Business (408)’ became a prohibited act there naagiden some
decsion making,” and this process “would be reflected on some paperwork (documentation).”
Pl.’s Mot. for Summ. J. and Resp. to Defs.” Mot. for Summ. J. & Dismissal [Dkt. #34] at 38.
“The words ‘All’ and ‘making,”” he explained, “by definition define a broad requesi, proad
as possible. Yet, defendants took the narrowest definition.” Pl.’s Resp. to Defsvdrldvet.
for Summ. J. [Dkt. #52] (“Pl.’s Opp’n”)  SHe could have found a copy of the relevant
Program Statement at the facility&sw library,and he saw “no reason to request and litigate for
what'’s easily accessibleld. § 4. [D]ocuments are created when an agency makes a rule or
regulation; as such, documents were created for Code (408). [Plaintiff] seskslticements.”

Id. 7.



C. The BOP’s Subsequent Searches for Responsive Records

In spite of what BOP characterszas plaintiff's“post hocstatementhat he was actually
seeking documents relevant to the decision making process resulting in the prtatgarers
that he received,” Defs.” Renewed Mem. aB@P “reconsider[ed] the scope of its search for
records, notwithstanding [its] belie[f] that its original interpretation of tB&AFequest was
appropriate and the search for responsive documents was consistent witletpedtation.”
Defs.” Opp’n to Pl.’s Mot. for Summ. J. and Reply to Pl.’s Opp’n to Defs.” Renewed Mot. for

Summ. J. [Dkt. #56]Ex. A (Third Moorer Decl. dated August 17, 2012) { 4.

“The request for records was submitted to the Correctional Prograns®obDilsecause
this division is . . . responsible for making and enforcing the rules, regulations, aptindisc
codes of the BOP.Id., Third Moorer Decl. § 6. The Chief Disciplinary Hearing Officer was
assigned the matter because shesigtgect matlr expert for inmate discipline anslconsidered
“the one person in the Correctional Programs Division, Correctional ServiaeshBraho could
conduct a reasonable and adequate search for documentation related to conductingsa busine
Code 408.”1d. Her search yielded no additional records, however. “The only documentation
regarding [plaintiff's] request for records that was found to be responsivéh@asogram
statement on Inmate Disciplineg”copy of which had been released to plaintiff in October 2007.

Id.

In addition, plaintiff's request was sent to BOP’s Office of General Gdubsgislative
and Correctional Issues BranChCl”) , and assigned to the Rules Administrati@scribed by
the declarant ahe person “solely responsible for the guidance of any proposed BOP rules

and/or rules changesld., Third Moorer Decl. 1 7. The only LCI documents deemed



“responsive to [plaintiff's] request are those that were publicly availaliteei Federal Register.”
Id. Because these records already are publicly availpbteuyant to 5 U.S.C. § 552(a)(8)e

BOP did not release thentd. | 8.

On review of BOP’s renewed motion, supporting declarations, and the record os#is ca
the Court concludes that the agency’s sessfir records responsive to plaintiff's request for
information about Code 408arereasonable under the circumstances. The fact that none of its
searches yielded responsiveords does not alter this result. HB&P “establish[es] that [its
staff] located no records . . . after a reasonable search using ‘methods reasonablyg ¢xpecte
produce the information requestedDavidson v. Envtl. Prot. Agenc$21 F. Supp. 2d 38, 39

(D.D.C. 2000) (quotingdglesby v. U.S. Dep't of the Arp820 F.2d 57, 68 (D.C. Cir. 1990)).

[ll. CONCLUSION

BOP has demonstrated that no genuine issue of material fact remains as tplisncem
with the FOIA and that it is entitled to judgment as a matter of law. Its renewed mation fo
summary judgment will be grantedlamtiff’'s Motion for Reconsideration [Dkt. #46] and his
New Request for Summary Judgment [Dkt. #53] will be denied. An Order accompanies this

Memorandum Opinion.

DATE: August 31, 2012 /sl
JOHN D. BATES
United States District Judge




