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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OCEANA, INC,,

Plaintiff,
V. Civil Action No. 10-744 (JEB)

GARY LOCKE, in hisofficial capacity as
Secretary of the U.S. Department of
Commerce, et al.,

Defendants.

MEMORANDUM OPINION

In recognition of the persistence of ovgining and habitat loss that threaten fish
populations off the coasts of the United Statesl with the aim afaintaining a balance
between conserving fishery resources and pramgdkie United States fishing industry, Congress
enacted the Magnuson-Stevens Fishery Conservand Management Act of 1976 (MSA),
Pub. L. No. 94-265, 90 Stat. 331 (1976) (codified at 16 U.S.C. §&4&@4.). The MSA created
eight Regional Fishery ManagenmeCouncils to monitor and oxsee multiple fisheries in each
region’s waters. 16 U.S.C. § 1852. Among each Council’s primary tasks is the development and
maintenance of a fishery management plan (FMP) for each fishery under its control. The MSA
imposes content requirements on these FMRsids& 1853(a)(15), which must ultimately be
approved by the National Marine Fisheriesv8® (NMFS), acting on behalf of the U.S.
Secretary of Commerce. Id. § 1854.

This case revolves around Amendment 18&New England Bhery Management
Council’'s (NEFMC) Northeast Mtispecies FMP. Among other things, Amendment 16

represents NEFMC'’s efforts to bring this FMP into compliance with the MSA by establishing
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annual catch limits for each species in the Fishasyyell as measures to ensure accountability
with those limits. Oceana, Inc., a non-prefiganization with the mission of protecting and
restoring the world’s oceanshallenges NMFS’s decision to adopt Amendment 16 under the
Administrative Procedure Act, 5 U.S.C. 8§ 7BB( Oceana first claims that Amendment 16
violates the MSA in three ways: by failing éstablish an adequate system to monitor
compliance with annual catch limits, by failing tdaddish adequate accountability measures for
five particular species, and by failing to dBish accountability measures for the portion of a
sixth species — yellowtail floundercaught in the separate SoallFishery. Oceana also argues
that, in adopting Amendment 16, NMFS vi@dtthe National Environmental Policy Act
(NEPA), 42 U.S.C. § 4324t seq., by failing both to take a hard look at the environmental
impacts of the Amendment anddonsider all reasobé alternatives tone provision, the ABC
Control Rule.

Both sides have now moved for summary jmégt. Although analysis of this dense
administrative record is no simple matter, thesCaltimately finds in favor of Defendants on
each of Plaintiff's claims save one: that Amendment 16 fails to establish adequate accountability

measures for five species. Thislation requires a limited remand.

Background

A. Statutory Background

1. The Magnuson-Sevens Act

Most recently amended by the MagansStevens Fishery Conservation and
Management Reauthorization Act of 2006pbPL. No. 109-479, 120 Stat. 3575 (2007), the MSA
aims,inter alia, to “conserve and manage [U.Sdery resources,” “promote domestic

commercial and recreational fishing under soumaservation and management principles,” and



“provide for the preparation and implementation, in accordance with national standards, of
fishery management plans . . . [to] achiemd anaintain . . . the optimum yield from each
fishery.” 16 U.S.C. § 1801(b)it also establishes eight “Riegal Fishery Management Councils
to exercise sound judgment iretetewardship of fishery resources through the preparation,
monitoring, and revision of such plans.” IBor the present case, the New England Fishery
Management Council is the relevant Council.

Each Council’s voting membership is compdisd# state and federal officials from the
region with “marine fishery management respoitigttand expertise,” as well as individuals
appointed by the Secretary of Coente who are knowledgeable regardiag,, the
conservation and management of the fisheryuress of the geographical area concerned. Id.
88 1852(b)(1)-(2). The primary respdribties of eachCouncil include:

e ‘“for each fishery under its authoritiiat requires conservation and
management, prepar[ing] and submit[ting] to the Secretary (A) a

fishery management plan, and (B) amendments to each such that
are necessary,” id. § 18%8(1) (emphases added);

e “conduct[ing] public hearings . so as to allovall interested
persons an opportunity to be he:am the development of fishery
management plans and amendments to such plans,” id. §
1852(h)(3); and

e ‘“develop[ing]_annual catch limiter each of its managed fisheries
that may not exceed the fishing level recommendations of its
scientific and statistical committee the peer review process. . .
" 1d. § 1852(h)(6) (emphasis added).

To assist each Council inrcging out its responsibilitieghe MSA provides for the
creation of standing committees of scientists fesstdng-industry experts #t report periodically
on the status and health of fish stocks in dettery, peer-review new scientific methods for

fishery conservation and management, athdsa the Council tlmughout the process of



preparing and amending fishery managenpdams (FMPs). See id. 88 1852(g)(1);
1852(g)(3)(A); 1852(i)(5).

The Council’s FMPs and amendments nagstform to the “national standards for
fishery conservation and management” esthbtisby the MSA, see id. § 1851(a), and must
contain certain required provisis. See id. § 1853(a). Twbthe MSA'’s requirements for
FMPs are at the center of the controversy here. They read as follows:

Any fishery management plan whics prepared by any Council, or
by the Secretary, with respectdny fishery, shall —. . .

(11) establish a standardizedpogting methodology to assess the
amount and type of bycatch occurring in the fishery, and include
conservation and managementeasures that, to the extent
practicable and in the followingriority — (A) minimize bycatch;
and (B) minimize the mortality of bycatch which cannot be avoided.

and . ..

(15) establish a mechanism for sigicig annual catch limits in the
plan (including a multiyear plan), implementing regulations, or
annual specifications, atlevel such that ovieshing does not occur

in the fishery, including measures to ensure accountability.

Id. 88 1853(a)(11), (15) (emphases added)addition to the MSA’s mandatory national
standards and content requirensetihe Secretary has promulg@ “advisory guidelines,” the
National Standards Guidelines, “whishall not have the force aaffect of law,” but which the
Regional Councils may use “to assist in the ttgsment of fishery management plans.” 1d. §
1851(b). The National Standards Guideliaes codified at 50 C.F.R. §8 600.305-600.355.

Once prepared, each Council submits proposed FMPs to NMFS, which acts in practice on
behalf of the Secretary of Commerce to “approve, disapproyarbally approve” the plan or

amendment. 16 U.S.C. § 1854(a)(3); see also Oceana, Inc. v. Evans, 384 F. Supp. 2d 203, 210

n.2 (D.D.C. 2005). In determining whether or tooapprove an FMP, NMFS must review it for

consistency with the requirements of the M$cluding the national standards and content



requirements found at 88 1851(a) and 1853, following a 60-day public notice-and-
comment period, “take into account the infatman, views, and comments received from
interested persons.” 16 8IC. 88 1854(a)(1)-(2).

If, upon completing this review, NMFS approvtbe FMP or amendment, a final rule and
one or more implementing regulations are @iigd in the Federal Register. See id. §
1854(b)(3). Approved FMP amendments are suligegtdicial reviewfor 30 days under the
Administrative Procedure Act, 5 UG.8 706._See id. 8 1855(f)(1).

2. NEPA

The National Environmental Policy Act reges federal agencies to consider the
environmental impact of “major Federal actiaignificantly affecting te quality of the human
environment.” 42 U.S.C. § 4332(C). The approval of FMPs and amendments to FMPs are

considered major Federal actionghin the meaning of NEPA. See, e.qg., Conservation Law

Foundation v. Mineta, 131 F. Supp. 2d 19 (D.[2G01). Before NMFS can approve an FMP

amendment, NEPA requires theeparation of one of three ldgeof documentation based on the
extent of the project’'s impaon the environment. _See 40 C.F.R. 88 1501.4(a)-(b). Projects that
significantly affect the environment require theeration of the highestost detailed level of
documentation — an Environmental Impact Statement (EIS). See 42 U.S.C. § 4332(C); 40 C.F.R.
8§ 1508.11.

For actions warranting the preparation of aB,ENEPA requires that the agency consider
reasonable alternatives to the proposed achonEIS must “inform decisionmakers and the
public of the reasonable alternatives whiabuvd avoid or minimize adverse impacts [of the
proposed action] or enhance tipgality of the human environment.” Id. § 1502.1. To meet this
requirement, in its EIS an agency muster alia, “[rJigorously exploreand objectively evaluate
all reasonable alternatives” tg ithosen action. Id. § 1502.14(a).
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A court may review an agency'’s failure to comply with NEPA under 8§ 706 of the APA.

See Baltimore Gas and Elec. Co. v. Natural Be$. Council, Inc., 462 U.S. 87, 90 (1983).

B. Amendment 16

NEFMC oversees nine separathiries, each dealing with one or more different species.
One of these is the Northeast Multispecies Fiskaso called the “Groundfish Fishery” after the
types of fish dwelling there), whicconsists of 13 species dividedar20 stocks that live in the
waters off New England and the Mid-Atlantiats. A “stock” of fish means “a species,
subspecies, geographical groupingptirer category of fish capalbdé management as a unit.”

16 U.S.C. 8§ 1802(42). Like each of the nine NEF-fikheries, the Multispecies Fishery has its
own FMP. A brief history of the Multispecies FMP, its amendments, and previous litigation
over them is worth describing here.

The Multispecies FMP was initiallgrepared by NEFMC in 1985. See 1985
Multispecies FMP (available:anttp://www.nefmc.org/nemultivhp/gf_fmp.html (last visited
12/13/2011)). In 1994, NMFS approved Amendment théo-MP, which instituted the days-at-
sea (DAS) effort-control program. SeBFSM Am., § 2.8 (Description of Northeast
Multispecies FMP) (AR 78 at 6942). The DAfgram is an “input-based” management
system, meaning it limits the amount of time vessels spend fishiag their “efforts” to catch
fish. The program aims to reduce overfishygimiting the number of days per year that
fishing vessels may operate in the area of siteefly. _See Def. Mot. at 56; Am. 16 Record of
Decision at 16 (AR 889 at 52110). For the nemtytears, NEFMC and NMFS sought to combat
dwindling fish stocks through a series of redutsiin the number of days permitted at sea.
Record of Decision at 16 (AR 889 at 52095); geeerally Am. 16, § 3.1 (Brief History of Prior

Management Actions) (AR 773 at 47809-12).



In 2004, NMFS implemented Amendment 13, whéastablished the égstor” program as
an alternative fishery-management regime to the DAS program. See Am. 13 Final Rule, 69 Fed.
Reg. 22,906 (Apr. 27, 2004). Beginning with Amdenent 13, fishing vessels could join
“sectors,” which are “temporary, voluntary, fluid associations of vessels.” Am. 16 Final Rule, 75
Fed. Reg. 18,262, 18,275 (Apr. 9, 2010) (AR 997 at 564B8hermen who opt not to join a
sector may continue to fish as partloé “common pool.”_See Am. 16, § 4.2.3.1 (AR 773 at
47855). Fishermen who do join sectors “voluntaadyee to abide by certafishing restrictions
and work together to manage an annual alionaof fish.” PIf. Rely at 8 n.7 (citing NOAA
Fisheries Service Fact Sheet, Answers tm@only Asked Sector Management Questions 1
(2009), http://www.nero.noaa.gov/sfd/sectorsl&ector¥%20Management%20Fact%20Sheet%20
Aug%2009.pdf). In exchange, participation isegtor exempts fishermen from many of the
Fishery’s input controls, such as the DAS progrd®emoving DAS limits while requiring sector
vessels to adhere to fishing gastepresents a shift in management strategy from an “input-
based” system to an “output-based” syst&@aee Am. 16 Final Rule, 75 Fed. Reg. at 18,276 (AR
997 at 56500). The latteinges not on fishing effts, but on results ke., the amount of fish
caught, which represents each vessel’s fishing “otitpthis shift in strategy is significant for
the Court’s purposes because it requiresgles in the manner in which overfishing is
monitored.

In addition to introducing the sectprogram, Amendment 13 sought to bring the
Multispecies FMP into compliance with MSA § 188§(1)’s requirement that all FMPs contain
a standardized bycatch reporting methodologlge term “bycatch’ means fish which are
harvested in a fishery, but which are sotd or kept for personal use’i €., discarded fish. 16

U.S.C. § 1802(2). As with Amendment 9 befordndwever, another court this district held



that Amendment 13 failed to “establish anstardized reporting methodology to assess the
amount and type of bycatch occurring in thedishy’ as required by 8§ 1853(a)(11). See Oceana,
Inc. v. Evans, No. 04-811, 2005 WL 555416%48 n.36 (D.D.C. Mar. 9, 2005) (remanding

portion of Amendment 13 concerning bycateporting methodology)Conservation Law

Foundation v. Evans, 209 F. Supp. 2d 1, 13 (D.D.C. 2001) (holding Amendment 9 and

Framework 33 failed to establishguered bycatch reporting methodology).

In response to these rulings, in 2007, NMpgraved the Northeast Region Standardized
Bycatch Reporting Methdology (SBRM) AmendmeAR 78. The SBRM Amendment is an
omnibus amendment to the fishery managermlamts of the Mid-Atlantic and New England
Regional Fishery Management Councils and constitutes Amendment 15 to the Multispecies
FMP. See SBRM Am. ati (AR 78 at 6891-93)MFS published the final rule implementing
the SBRM Amendment in January 2008. See SBRM Am. Final Rule, 73 Fed.Reg. 4,736 (Jan.
28, 2008).

The methodology described in the SBRM Amendment consists of data-collection
procedures coupled with analysex statistical tools used tatiesate bycatch in a fishery. See
SBRM Am., § 5.1 (AR 78 at 7033). The SBRM Andment’s data-colléion procedures are
most relevant to this case. To collect theassary data to accurtenonitor bycatch, NMFS
relies primarily on the Northeast Fisheri®bserver Program (NEFOP), through which
government-funded on-board observers monitor the blyaiscards of fishing vessels at sea.
Id., 8 4.5 (AR 78 at 7009). Observers are alloctiaecskssels at the leieecessary to ensure
sufficient data is collected to meet the SBRMerformance standard. Id., § 6.2.3 (AR 78 at
7099). This standard is expredse terms of statistical precwsi: bycatch estimates must be

“sufficient to attain a [coefficient of variatn (CV)] of no more thaB0 percent.”_Id., 8 6.3.2



(AR 78 at 7110). The 30% CV standard is destyfto ensure that the bycatch-related data
collected under the SBRM and utilized in #@ssessments and management is adequate for
those tasks.” 1d. (AR 78 at 7109).

Oceana challenged the SBRM Amendment under the APA in this district in Civil Action
No. 08-318 (Feb. 25, 2008). On July 23, 2010, Judge Ellen Huvelle upheld the SBRM
Amendment, including its 30% CV performancensiad, finding that “th@gency’s actions in
developing and approving the Amendment wesonable and in accordance with the law.”

Oceana, Inc. v. Locke, 725 F. Supp. 2d 46, 72 (D.D.C. 2010). On July 19, 2011, the D.C. Circuit

reversed Judge Huvelle’s ruling and remandedcdse back to her for the purpose of vacating

the SBRM Amendment and remanding it to R% Oceana, Inc. v. Locke, No. 10-5299, 2011

WL 2802989, at *5 (D.C. Cir. July 19, 2011). TheC. Circuit based its ruling, however, on a
provision in the Amendment rendering thBFR8VI non-binding on NMFS “[i]n any year in

which external operational coraitnts would prevent the [agendydm fully implementing the
required at-sea observer coverage levelkd’’at *2 (quoting 73ed. Reg. 4736, 4738 (Jan. 28,
2008)). Finding that this exception to thBFBM “grants the FishergeService substantial
discretion both to invoke and to make [olv®g} allocations according to a non-standardized
procedure,” the court “h[e]ld that the Ser@idid not ‘establish’ atandardized methodology
under the Fisheries Act.” Id. at *5. The D.CrdTiit did not otherwiseeach the merits of the
SBRM Amendment’s bycatch{perting methodology. On September 15, 2011, Judge Huvelle
vacated the SBRM Amendment and remandecdcise to NMFS “for further proceedings

consistent with the opinion of the CourtAyfpeals.” Oceana v. Locke, No. 08-318 (D.D.C.

Sept. 15, 2011) (Order).



While the litigation over the SBRM Amdment was pending, NEFMC proposed and
NMFS adopted Amendment 16 to the MultispscEMP. In doing so, NEFMC sought to
comply with the 2007 amendments to the MagmuStevens Act, as well as the continuing
dilemma of overfishing in the fishery, by makingdgé major changes to the Multispecies FMP.
First, Amendment 16 reduces the total numbetayfs-at-sea allocated to common-pool vessels
by 32% from 2009. AR 961 at 56142. Second, Amendment 16 expands the sector program and
requires that each sector adhere to a hartiatavable catch (TAC), also called an “annual
catch entitlement” (ACE), for each stock irethishery. Am. 16 Final Rule 75 Fed. Reg. at
18,276 (AR 997 at 56500). In the wake of #mpansion, more than 55% of federal permit
holders, who conduct more than 98% of tishifnig taking place in the Multispecies Fishery,
have joined sectors. See Sector @pens Final Rule, 75 Fed. Reg. 18,113, 18,114 (Apr. 9,
2010) (AR 996 at 56466); AR 961 at 56170; AR 9636#258. Third and mostportant for the
instant case, Amendmeh6 attempts to satisfy § 1853(a)(15)’s requirement that FMPs
“establish a mechanism for spedify annual catch limits [ACLs]. . at a level such that
overfishing does not occur in the fishery, inchglimeasures to ensure accountability” with
those limits. _Id.; see Am. 16 Final Rultb Fed. Reg. at 18,266-71) (AR 997 at 56490-95).
Such measures are referredso‘accountability measures” ‘%kMs.” It is Amendment 16’s
mechanism for monitoring complia@ with ACLs and its allegeddk of AMs for certain species
that Plaintiff challenges in the present suit.

NMFS implemented Amendment 16 through the &idopof three sets of regulations: the
Amendment 16 Final Rule, 75 Fed. Reg. 18,262 (8p2010) (AR 997), codified at 50 C.F.R §
648, which implements Amendment 16 itself; 8ector Operations Final Rule, 75 Fed. Reg.

18,113 (Apr. 9, 2010) (AR 996), which approvessig¢tor-operations plans for FY 2010s; and
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Framework Adjustment 44, 75 Fed. Reg. 18,856r. 9, 2010) (AR 1001). A framework
adjustment is an abbreviated administrative ptaoe that may be used in certain situations to
modify or update an FMP without completing thull amendment process. See 50 C.F.R. §
648.90. Framework Adjustment 44 sets the specé#tch limits for FY 2010 to FY 2012 using
the process defined by Amendment 16. 75 Fed. Reg. 18,113 (AR 1001).

Amendment 16 has already survived &rades under the Magnuson-Stevens Act and

NEPA in the U.S. District Court for the Distriof Massachusetts. See City of New Bedford v.

Locke, No. 10-10789, 2011 WL 2636863 (D. Massmel30, 2011) (Ordagranting Agency’s

Motion for Summary Judgmeand denying Plaintiffs’ Motiofior Summary Judgment). A

group of plaintiffs led by the City of Ne®edford, Massachusetts, challenged Amendment 16 on
a number of issues not disputeaéreMost relevant to this caseere New Bedford’s assertions
that Amendment 16’s “ACLs for some stocks averly conservative,”rad that NFMS failed to
consider a particular alternatiaetion favored by the plaintiffs wiolation of NBPA. Id. at *7-

9. In other words, while Oceana here maintéimendment 16 is not sufficiently restrictive, the
plaintiffs there arged the opposite.

Judge Rya Zobel found Amendment 16’'s ACL&¢oreasonable: “The Agency decided
upon the A16 ACL methodology aftarreasoned and scientificatiyounded process, including
the Groundfish Assessment Revievedling, a year-long effort by atalst 18 fishery scientists to
assess the health of groundfish stocks. . .e A@Ls are not arbitrary.’Id. at *7 (citing AR
773 at 47831-42; AR 320 (GARM Il Report); AR5 (recommendations of Scientific and
Statistical Committee)). Regarding NewdBard’'s NEPA claim, Judge Zobel found the

Agency'’s decision to defer considéipn of the alternative identified by the plaintiffs to a future

11



Amendment 17 of the Multispecies FMP to be pesible, particularly in light of the MSA’s
time constraints for ending overfishing and institgtplans to rebuild the Fishery. Id. at *9.

C. The Current Action

Plaintiff Oceana is “a non-profit internahal advocacy orgamation dedicated to
protecting and restoring the vid's oceans through policy, adwacy, science, law, and public
education.” Compl., § 23. Although headquadein Washington, D.C., Oceana claims “6,000
members in the coastal states from MainEltwida,” who “use and enjoy the oceans for
numerous [recreational and commeial] activities”and “consume seafood.” Id., 11 23-24. Its
members are harmed, Oceana alleges, by “unsustainable fishing practices in Northeast fisheries”
generally and by “the Fisheriesr8ee’s failure to establish aduate catch monitoring systems
and accountability measures”particular. _8., 11 24-25.

On May 7, 2010, Oceana filed this action for Declaratory and Injunctive Relief against
Secretary of Commerce Gary Locke; the NaaicOceanic and Atmospheric Administration
(NOAA), a scientific agency ithin the Department of Comence; and the National Marine
Fisheries Service (NMFS), a dswon of NOAA. (The Court a@imes refers to Defendants
collectively as “NMFS.”) In its Complaint, &htiff alleges that Amendment 16 violates the
APA by failing to comply with the Magnuson-Sexns Act in three wayg1) by “us[ing] an
inadequate performance standard for momgphycatch,” (2) by “fd]ing] to establish
accountability measures for a numbéspecies subject to catcmiis,” and (3) by “fail[ling] to
establish accountability measures for yellowflalinder caught in the scallop fishery.” Compl.
at 12, 15, 16. Plaintiff furtherlabes that the Amendment violates the APA by failing to comply
with NEPA in two ways: (1) by 4il[ing] to take a hard look d@he environmental impacts of
including or excluding stocks frothe catch limit system,” and By “fail[ing] to consider any
alternatives to the ABC Control Ruother than the no tien alternative.” ldat 17-18. It seeks
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to “compel the Fisheries Servite establish an adequate management system to enforce annual
catch limits, including a bycatch monitoring systsufficient to provide the catch data needed to
enforce catch limits, and the required accountability measures to reduce the amount of
groundfish caught as bycatch iretNew England fisheries, saathoverfishing is prevented and
those overfished stocks can be réthas required by law.” 1d., 1 16.

On March 11, 2011, Oceana moved for summary judgment on each of its claims. On
April 15, 2011, NMFS cross-moved for summary judgment. The Court now considers these

Motions.

. Legal Standard

Although styled Motions for Summary Judgment, the pleadings in this case more
accurately seek the Court’s revieivan administrative decision. Final agency decisions under
the Magnuson-Stevens Act and NEPA are reviewwtkr the standard set forth by the APA.

See Oceana, Inc. v. Locke, 725 F. Supp. 2d3¢D.D.C. 2010), rev’d on other grounds, No.

10-5299, 2011 WL 2802989 (D.C. Cir. July 1912) (citing 16 U.S.C. § 1855(f)(1)(B)
(reviewing court may set aside challenged ragoh or action based only on grounds specified
in5U.S.C. § 706(2)). In such a case, samynfudgment merely serves as the mechanism for
deciding, as a matter of law, whether the agexatipn is supported by éhadministrative record

and otherwise consistent with the APA standard of review.R8dmrds v. INS, 554 F.2d 1173,

1177 & n.28 (D.C. Cir. 1977), cited Bloch v. Powell, 227 F. Supp. 2d 25, 31 (D.D.C. 2002),

aff'd, 348 F.3d 1060 (D.C. Cir. 2003).
The APA “sets forth the full extent of judaiauthority to review executive agency

action for procedural correctness.” F.C.CEwox Television Stations, Inc., 129 S. Ct. 1800, 1810

(2009). It requires courts to “hold unlawful and set aside agency action, findings, and
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conclusions” that are “arbitnarcapricious, an abuse of distion, or otherwise not in
accordance with law.” 5 U.S.C. 8§ 706(2)(A). Untles “narrow” standard of review, “a court is

not to substitute its judgmefudr that of the agency,” Motdvehicle Manufaatrers Ass’n of

U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983), and “will defer to the

[agency’s] interpretation of what [a statutedu&es so long as it is ‘rational and supported by

the record.”_Oceana, Inc. v. Locke, 2011 \2802989, at *2 (D.C. Cir. July 19, 2011) (quoting

C & W Fishing Co. v. Fox, 931 F.2d 1556, 1562 (D.C. Cir. 1994)).

An agency is nonetheless required to “eiwarthe relevant data and articulate a
satisfactory explanation for igction including a rational conrtgan between the facts found and
the choice made.”_Id. (internal quotation omittede reviewing court thus “may not supply a

reasoned basis for the agency’s action that tea@gitself has not given.” Bowman Transp.,

Inc. v. Arkansas-Best Freight System, 14d.9 U.S. 281, 285-86 (1974) (internal quotation

omitted). Nevertheless, a decision that is noyfelplained may be upheld “if the agency's path
may reasonably be discerned.” Id. at 28®&e Court should focus its review on the
administrative record. See Camp v. Pdtk] U.S. 138, 142 (1973) (“[T]he focal point for
judicial review should be the adnistrative record atady in existence, not some new record
made initially in the reviewing court.”).

Under NEPA, “[t]he role of the courts is sitygo ensure that the agency has adequately
considered and disclosed the environmental impkits actions and that its decision is not

arbitrary or capricious.”_Baltimore Gas and Elec.,@62 U.S. at 97-98; see alsSevada v.

Dep't of Energy, 457 F.3d 78, 87-88 (D.C. Cir. 20@f)plying APA’s arbitrary and capricious

standard “to review both the agsts procedural compliance withEPA and the adequacy of an

EIS").
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1. Analysis

As a preliminary matter, Plaintiff assertaird Defendants do notsgiute — that Oceana
has standing to bring this lawsuBecause this point is uncontested and other courts in this
Circuit have without pause reached the m@fit®©ceana’s claims challenging FMP Amendments

and NMFS regulations in other cases, this €Cailf do the same._See, e.g., Oceana, Inc. v.

Locke, No. 10-5299, 2011 WL 2802989 (D.C. Cir. July 19, 2011); Oceana, Inc. v. Evans, No.

04-811, 2005 WL 555416 (D.D.C. Mar. 9, 2005); Oceana, Inc. v. Evans, 384 F. Supp. 2d 203

(D.D.C. 2005).
In proceeding to the merits, the Court will first evaluate Plaintiff’'s claims under the
Magnuson-Stevens Act and then movedasider the effect of NEPA.

A. The Magnuson-Stevens Act

Oceana asserts three bases for its claimAirendment 16 violates the MSA, all arising
from that statute’s requirement that FMPalktestablish a mechanism for specifying annual
catch limits . . . at a level such that overfishituges not occur in theshery, including measures
to ensure accountability.” 16 U.S.C. § 1858(8). Oceana does not dispute that Amendment
16 establishes a mechanism for specifyh@).s; indeed, Amendment 16 establishes a
mechanism for setting an ACL for each staelsub-ACL in each stock for sector vessels
generally, and an “annual catch entitlement” (A@Eeach stock for each particular sector of
vessels._See Am. 16, 88 4.2.1,4.2.1.2,4.2.1.3, 4.2.3 (AR 773 at 47843-54). Rather, Plaintiff
challenges the mechanisms Amendment 16bskes to monitor compliance with, and
ultimately ensure accountability with, those ACLs. The Court will consider each of Oceana’s

three challenges in turn.
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1. Bycatch Monitoring

Oceana first challenges Amendment 16’s praowisirelating to bycah monitoring. It
argues that Amendment 16 fails to comply viitlo subsections of the MSA, 8§ 1853(a)(15) and
§ 1853(a)(11). Subsection (a)(15) required #MPs (and their amendments) establish
“measures to ensure accountability” with anragth limits. Subsection (a)(11) requires FMPs
to “establish a standardizeelporting methodology to assess the amount and type of bycatch
occurring in the fishery.” Thougboth parties agree that bycatolist be accurately monitored
before ACLs can be enforced, see PIf. MoR;dDef. Mot. at 12, Oceaninterprets the MSA as

requiring FMPs to include a bycatch-reportingtineglology (as required by 8§ (a)(11)) capable of

monitoring compliance with ACL&s required by § (a)(15)). See PIf. Mot. at 2-3. Amendment
16, Plaintiff contends, fails to establish sacmethodology and, for this reason, violates both 8
(a)(15) and & (a)(11). Seeid. at 17-21.

NMFS responds that Oceana’s interpretaimproperly fuses and conflates two
independent statutory requiremenrt§ (a)(15)’s requirement that FMPs establish measures to
ensure accountability with ACLs, and § (a)(1Xgguirement that they establish a standardized
bycatch-reporting methodology. See Def. Mo2@22. In doing so, the Agency asserts,

Oceana would have the Court hold Amendment Ihmher standard than is required by the
MSA. Unlike § (a)(11), NMFS contends, § (a)(t®es not require thegtusion of a bycatch-
reporting methodology in the FMP. When axaibd under the proper statutory framework,
NMFS argues, Amendment 16’s bycatch-monitoringvmions are sufficient. See id. at 21.

To address the parties’ arguments, the Court must first determine what the MSA requires
and then evaluate whether Amendment 16 compBesause the Court concludes that § (a)(15)
and 8§ (a)(11) impose two distinequirements, as opposed to one fused mandate, the Court must

also decide whether Amendment 16 complies wébh of these subsections separately. The
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Court ultimately holds that Ameiment 16 satisfies 8§ (a)(15) witaspect to bycatch monitoring.
For the reasons explained below, the Court will not reach Oceana’s § (a)(11) challenge.

a. Relationship Between &)(15) and § (a)(11)

In reviewing an agency’s interpretation oftatute it administers, the Court follows the

two-step analytical framework established by Gbaw.S.A., Inc. v. Natural Res. Def. Council,

Inc., 467 U.S. 837 (1984); see also Shaysederal Election Comm’n, 414 F.3d 76, 96 (D.C.
Cir. 2005). “First, always, ithe question whether Congress Haectly spoken to the precise
guestion at issue. If the intent of Congress is clbat is the end of thmatter; for the court, as
well as the agency, must give effect to timambiguously expressed intent of Congress.”
Chevron, 467 U.S. at 842-43. If the statutandbiguous, however, the Court must uphold the
Agency’s interpretation if it iSbased on a permissible constroctiof the statute.” 1d. at 843.
Only if the Agency’s interpretation isreasonable will #nCourt reject it.

To divine the will of Congress on the statytarterplay between § (a)(15) and § (a)(11)
is quite difficult. The next step, thereforetasanalyze whether Daidants’ interpretation is
reasonable. They are initiakyprrect that the language ofl853(a)(15) itself does not compel
the interpretation urged by Oceanae; that the MSA requires FMPs to include a bycatch-
reporting methodology for the purpose of ensgiccountability with ACLs. While, as a
practical matter, the votoe of a fishery’s totahnnual catch is inextricably linked to the amount
of its bycatch, the statutotgxt does not require that FMPs include a bycatch-reporting
methodology designed to do the work of moniitg and enforcing ACLs. As Defendants
correctly observe, “[N]othing ithe Act requires the ‘standazeéid reporting methodology’ to be
the mechanism used to ‘ensuceauntability’ with annual catch liits.” Def. Mot. at 22. In

fact, 8§ 1853(a)(15) “does not [evemgntion bycatch.”_Id. at 21.
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NMFS’s interpretation is also bolstered bieatual comparison of § (a)(15) with the
other subsections of § 1853. When Congressca8da)(15) to the MSA in 2007, it chose to use
different language to descriltee requirement imposed by this subsection as compared to 8§
(a)(11). The Supreme Court recognizes the “gdr@inciple of statutory construction that
when ‘Congress includes particular language i sgction of a statuteut omits it in another
section of the same Act, it is generally presumed that Congress acts intentionally and purposely

in the disparate inclusion exclusion.” Barnhart v. Sigmon Coal Co., Inc., 534 U.S. 438, 452

(2002) (quoting Russello v. United States, 468.1.6, 23 (1983)). Courts should therefore

“refrain from concluding . . that the differing language two subsections has the same
meaning in each.”_Russello, 464 U.S. at 23. Here, Congress added the § (a)(15) accountability-
“measures” requirement after multiple courts had interpreted what was intended by 8§ (a)(11)’s

standardized-reporting-“methodology” requiremhesee Conservation Law Foundation, 209 F.

Supp. 2d 1; Oceana, Inc., 2005 WL 555416; Ocglacav. Evans, 384 F. Supp. 2d 203 (D.D.C.

2005), and opted to use a different word to dbsarhat FMPs must e$tiish with respect to
AMs. What § (a)(15) requires &stablish “measures” need mat the same as what § (a)(11)
requires for the establishment of a “methodology.” Given the statute’s plain meaning and
Congress’ choice of different language for the subsections, the Court cannot conclude, based
on the statute’s text, that by requiring FMPs to “establish . . . measures to ensure accountability”
with annual catch limits, 8 (a)(18pplicitly requires that theglso establish a bycatch-reporting
methodology to help carry out this task.

Neither does a more holistieview of the MSA support Ocea’s interpretation. NMFS
observes — reasonably, in the Gtauopinion — that 88 (a)(11) arfd)(15) impose “two distinct

requirements” on FMPs and sefdiferent purposes.” Def. Moat 21. Subsection (a)(11)
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mandates the assessment of the “amount and tympecatch occurring in the fishery” for the
purpose of creating “conservation and managemeasuores that, to the extent practicable . . .
minimize bycatch [and] the mortality of bycateiich cannot be avoided.” Subsection (a)(15),
on the other hand, requires the establishment eb%ures to ensure accountability” with annual
catch limits. The methodology prescribed by 8BRM Amendment, which was designed to
carry out the requirements of § (a)(11), producesnial fishery-wide assessments of bycatch that
benefit from high-quality datgathered over a long periodtohe. See SBRM Am., 8§ 1.7 (AR

78 at 6925); 73 Fed. Reg. at 4738. ACL mainitg, on the other hand, requires in-season
bycatch reports that measure dislsain near real time and tledore work with a larger amount

of missing and unaudited data. See AR 9358%7. ACL monitoring 8b requires more
specific measurements that report bycatch foh stmck by sector (to monitor ACES) rather than
for the Fishery as a whole. See AR 678@Q75. Despite the undenhg fact that bycatch
monitoring is required to complyith both 88 (a)(11) and (a)(13YMFS is correct to urge the
Court to resist the temptation ‘fus[e] these two distinct requireants into a new obligation that
is not actually part of the Act.” Def. Mot. at 21.

In light of this statutoryeview, the Court finds that 8§)(a5) is at least ambiguous and
is persuaded that NMFS’s interpretation isasmnable one. Nothing the statute’s text
compels the conclusion that the “measuresntsure accountability” ith ACLs required by §
(a)(15) must also, by themselves, meet the rements of § (a)(11). While it may be more
efficient, from a regulatory perspectifer NEFMC and NMFS to develop one bycatch-
reporting methodology capable oftheatisfying § (a)(11) anehonitoring compliance with the
ACLs established in accordance with 8§ (a)(15)% ot the Court’s roléo impose such a policy

approach on the Agency. The Court, accordinadyees with NMFS that the FMP (including its
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amendments) is sufficient so long as it indegerly complies with 88 (a)(15) and (a)(11). This,
however, is merely the first step in thealysis. Oceana still contests Amendment 16’s
independent compliance, which is where the Court now turns its focus.

b. Compliance with 8§ (a)(15)

Although § (a)(15) does not requireetRMP to include a bycatch-reporting
methodology, both parties agree that bycatch imeistccurately monitored and reported. Put
another way, in order to ensure accountabilith annual catch limits, NMFS must accurately
monitor catch during thigsshing season. “Catch” includes bdish that are retained and fish
that are discardedi-e., bycatch. 50 C.F.R. 8§ 600.310(f)(2)(NMFS agrees: “[B]ecause the
Act now requires the Council and NMFS to set ahoagch limits for these stocks, and because
bycatch counts against those catch limits tt& amount of bycatch must be accurately
assessed to ensure that catch limiésrent exceeded.” Def. Mot. at 12.

Oceana contends that Amendment 16 doeseaaplire bycatch monitoring — specifically,
allocation of at-sea observers to fishing vessealsa level higher thahat required under the
SBRM Amendment. PIf. Reply at 4. It argdagher that this level of monitoring was not
designed for use in a quota-based fishery managiesystem and is thus inadequate to monitor
compliance with ACLSs, as is required by 8 (a)(15). PIf. Mot. at 17-18.

NMFS does not dispute that the SBRM Ardarent is inadequate in the observer-
coverage levels it requires to measure bycatdhe level necessary to accurately monitor and
enforce ACLs._See Def. Mot. at 18 (NMFS hsimt[ed] that the ‘use of the SBRM for quota
monitoring needs is not appropriadé@md . . . ‘determined that higher levels of coverage are
necessary to meet this need and to allow ate@drapolations of discards.”) (quoting AR 678
at 46076). NMFS insists, however, that d diot simply adopt the SBRM Amendment’s
approach to setting observer-caage levels when drafting Amendment 16. Def. Mot. at 18. On
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the contrary, Defendants maintain, Amendment 16 requires higher levels of observer coverage
than the SBRM Amendment and, accordingly, provides for a level of bycatch monitoring
sufficient to track compliance with ACLs.

In so contending, NMFS first asserts tAatendment 16 requires deployment of at-sea
observers at three to four timie level required under the SBRMnendment. Def. Mot. at

14; see also Def. Reply at 1-2Specifically, Defendants argue that Amendment 16 increased

observer coverage from the 7-8&guired by the SBRM Amendmieto 30% for vessels fishing
in the common pool and 38% for velsparticipating in sectorPef. Mot. at 16 (citing Am. 16
Final Rule, 75 Fed. Reg. at 18,272, 18,297 (AR&%6496,56521); Record of Decision at 33
(AR 889 at 52112); AR 649 at 45357, 45449); Def. Reply-2. In this they are simply wrong.
The 30% and 38% coverage levels appearheoerin Amendment 16 and are not in fact
specifically required by the FMP. The only rakeregulation NMFS cites in support of such a
requirement is the preamble to the Final Rule implementing Amendment 16. See 75 Fed. Reg. at
18272 (AR 997 at 56496). The Agency also mentthrse figures in theection of the Final
Rule addressing public comments on the la&tgon. 1d. at 18,297 (AR 997 at 56521). As
another court in this distrittas observed, 8§ 1853(a) dekes the required contents of FMPs and
is not satisfied when requirgulovisions appear only in rideor regulations promulgated by

NMFS. See Oceana, Inc. v. Evans, 2005 WL4A%5 at *40 (rejecting argument that mandatory

provision of FMP may be creatdy Secretary acting alone ades Amendment process).
But even if a requirement contained onlythie preamble to an implementing regulation

could satisfy § (a)(15), the preamble mereftes: “NMFS has received sufficient funding to

! Although Defendants initially suggested that NMFS increased the level of at-sea monitoring in the
Multispecies FMP to six times the level required by the SBRiWendment, they make clear in their Reply that this
calculation was based on an error in establishing tbeliba coverage level under the SBRM Amendment as 5%,
when in fact it has been 7%-8%. See Def. Reply at Ag?the difference does not affect the Court's analysis, it
will not dwell on the mistake.
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increase observer coverage in the NE mulagsefishery for FY 2010, with additional funding
possibly available in future years. At thisig, funding is available tobserve up to 30 percent
of common pool trips, and up 88 percent of sector trips.75 Fed. Reg. at 18272; AR 997 at
56496. The present availability of funding for, anfliture mandate forpgerage at particular

levels are not the same thing. See Oceana, Inc. v. Locke, 2011 WL 2802989, at *5. The

funding, moreover, is available “up to” the stpercentages. [though NMFS may intend to
enforce observer-coverage levels of 30% 38w, may actually be enforcing such coverage
now, and may hope to have the funding toticwe to do so in future years, nothing in
Amendment 16 or the Final Rule requires sudioac “At best the rule sets a benchmark from

which the agency freely can .depart in its annual allocatiar observers.”_Id.; see also

Oceana, Inc. v. Evans, 2005 WL 555416, at *40 (“insofar as Amendment 13's language indicates

only an ‘intent’ to implement an adequategram, it fails to comply with governing law,
because defendants’ intent could changeatiane”). Although sectors will assume the burden
of funding observers in FY 2012, see Am. 16, § 4.2.3.5.3 (AR 773 at 47864); 75 Fed. Reg. at
18,278 (AR 997 at 56502), nothing in Amendment 1&soimplementing regulations indicates
that 30%/38% coverage will be required by law.

While Amendment 16’s implementing regulatsodo require that bycatch monitoring
“must be sufficient to at least meet the camdint of variation specified in the Standardized

Bycatch Reporting Methodology and accuratelynitor sector operations,” 50 C.F.R. §

648.87(b)(1)(v)(B)(3)(ii) (emphasis addet)MFS’s suggestion that these implementing
regulations, let alone the Amendment, mandaterage for a specified percentage of fishing

trips is not factually accurate.
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Fortunately for NMFS, the analysis does antl here. Even when establishing a
bycatch-reporting methodology under § (a)(11), arPAMed not necessarily mandate a specific

level of observer coverage. See Oceana, Inc. v. Evans, 384 F. Supp. 2d at 234 n.38. And as

established above, alleiMultispecies FMP must do to satisfy § (a)(15) is require bycatch
monitoring adequate to support measuresngure accountability with ACLs. Although
Amendment 16 does not require observer coverage of 30% for the common pool and 38% for the
sectors, it does require that bycatch be acdyregported throughout the fishing season at levels
such that ACLs can be monitored and enforcokslthe Court now explains, this is sufficient.

Multiple provisions of Amendment 16 addsethe need for — and require — adequate
bycatch monitoring for sector vessels, which c&8% of the fish. For example, Amendment
16 requires that each sector obtain Agency agbraivan operation plan that “speciffies] how
[the] sector will monitor its catch to assuhat sector catch does not exceed the sector
allocation.” Am. 16, § 4.2.3.5.3 (AR 773 at 47864he Amendment further specifies that the
fishing “industry will be respornisle for the development of amists associated with a program,
including an observer program that will satisfe tihhonitoring rules.”_Id. at 47864. To meet this
requirement, each sector must develop and funct&ouate at-sea monitoring program so that
each sector’s discards can be determined.”al 47866. To obtain approval, sectors must be
able to “demonstrate to NMFS that discards lmamccurately monitored and counted as part of
the ACE, at the sector’'s expendy FY 2012.”_1d. at 47866.

Notably, this program does not repldbe government-funded Northeast Fisheries
Observer Program utilized by the SBRM Amendment, but rather supplements it, reflecting the

Agency’s awareness that additional observationld be necessary to enforce a quota-based
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fishery management system for the secttdsat 47865. With respect to observer-coverage
levels, Amendment 16 provides:
For observer or at-sea monitor coage, minimum coverage levels
must meet the coefficient of variation in the [SBRM Amendment].
The required levels of coverageill be set by NMFS based on
information provided by the Ndreast Fisheries Science Center

(NEFSC) and may consider facs other than the SBRM CV
standard when determining appropriate levels.

Id. at 47865. NMFS correctly contends thesguirements satisfy any bycatch-monitoring
content requirement suggested by § 1853(a)(15).

Oceana responds that Amendment 16’s observer-coverage-level provisions are flawed
because they do not mandate a coverage lewgkabat in the SBRM Amendment. To the
extent Amendment 16 requires accurate bycatchtororg in the sectors, Plaintiff argues, the

requirement is “so vague as to be meanindgleBf. Supp. Resp. & (citing Oceana, Inc. v.

Locke, 2011 WL 2802989, at *3). The Coursalyrees, concluding that Amendment 16’s
bycatch-monitoring provisions are both mandatory and sufficiently spécific.

First, the provisions are mandatory imagh as the sectoun bycatch-monitoring
programs required by Amendment 16 must dispabdervers at the annual levels set by NMFS.
Am. 16, § 4.2.3.5.3 (AR 773 at 47865). While obsercoverage levelsust at least be
sufficient to produce data that meets thecjmion standard established by the SBRM
Amendment, NMFS makes an independent detextiain of the “appropriatievels” “based on
information provided by the Northeast Fisheri&cience Center.” Id. at 47865. This

requirement reflects the MSA’s National Standslial 2, which requires that “[clonservation and

2 The parties wage this battle over the languageneéndment 16’s implementing regulation, which states:
“[Cloverage levels must be sufficient &b least meet the coefficient ofriaion specified in the Standardized
Bycatch Reporting Methodology and accurately monitor sector operations.” 50 C.F.R. EI6{8)8/)(B)(3)(ii))
(emphasis added). As § 1853(a)(15) addresses contigireraents for FMPs rather than NMFS's regulations, the
relevant inquiry is whether Amendmel8 itself complies._See Oceana vahs, 2005 WL 55541&t *40. The
parties’ arguments nevertheless apply equally to corresponding provisions in Amendment 16.
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management measures shall be based upon shedientific infornation available.” 8
1851(a)(2). While Amendment 16 does not ineltide phrase “and accurately monitor sector
operations,” which is contained in threplementing regulation, see 50 C.F.R. §
648.87(b)(1)(v)(B)(3)(ii), the Council's intent tnclude such a requirement is clear from the
sections of Amendment 16 described aboM&IFS’s understanding of Amendment 16 as
including such a requirement, which bears aaftbitrariness of the Agency’s decision to
approve Amendment 16, is supported by timglege of the implementing regulation.

Observers dispatched as part of thea@eatn bycatch-monitoringrogram, moreover,
increase the total levels of obger coverage for sector vesseiger the levels ¢ablished by the
SBRM Amendment. This is because timelustry-funded observer or at-sea monitoring
program will not replace the NMFS Observer Program,” but rather works in conjunction with it.
Am. 16, 8§ 4.2.3.5.3 (AR 773 at 47865). While &miment 16 thus no doufgserves to the
Agency significant discretion to determine, @gear-to-year basis, what level of observer
coverage is necessary to accusateonitor bycatch irthe sectors, the record supports NMFS’s
contention that Amendment 16 does not permitdgency to merely default to the levels
established by the SBRM Amendment if such levels are determined to produce scientifically
inadequate data.

The Court further finds that Amendmet6’s bycatch-monitoring provisions are
sufficiently specific to satisfy § (a)(15)'’he Amendment admittedly provides few details
regarding exactly how appropriate observer-coverage levels will be determined and would
therefore be insufficient tdescribe a standardized refiog methodology as required by 8§

(a)(11). _See Oceana, Inc. v. Evans, 384 F. Supp. 2d at 234. Section (a)(15), however, does not

even mention bycatch monitoring, which, in tlemtext of that MSA subsection, serves merely
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as the means to an end. Amendment 16 is suffigidatailed for the task at hand: establishing
the bycatch measurements implicitly needesdupport the system &CLs and AMs that §
(a)(15) requires.

Oceana’s assertion that the D.C. Circuit'ser opinion in Oceana, Inc. v. Locke, No.

10-5299, dictates a contrary outcome is unpersuasivthat case, the D.C. Circuit evaluated an

exemption in a regulatory provision that granteel Agency discretion to determine whether to

comply with a provision required by the MSA ratliean, as is the case here, how to comply.

See id., 2011 WL 2802989 at *2-&valuating the SBRM Amendment’s “external operational
constraint” provision, the court “considered thmits upon an agency’s authority to reserve in
advance some discretion to depart on a case-by-case basis from an otherwise applicable rule.”
Id. at *3. Applying the rule that in suclcase, the “agency must adequately define the
circumstances that ‘trigger’ the case-by-caseyaisl. . . and [] must set an ‘identifiable

standard’ to guide its judgmewhen operating under thatgmedure,” the court found that

“external operatiorlaconstraints, such asriding shortfalls” was an impermissibly vague trigger
that gave the Agency too much discretiompply — or not apply — the SBRM Amendment’s
standardized bycatch-reportingethodology in any given year. Id., at *2-4 (quoting Cement

Kiln Recycling Coalition v. EPA, 493 F.3d 2(Z17-23 (D.C. Cir. 2007)). The vagueness of the

trigger, the court found, renderfte SBRM non-mandatory — and thus failed to establish such a
methodology as required by § 1853(a)(11). Amendrh6rdoes not include ascape clause of
the type the D.C. Circuit found aajtionable in the SBRM Amendment, and this is not the effect

of the discretion reserved to the Agency by Amendment 16’s bycatch-monitoring provisions.
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As aresult, in light of the deference owed to NFMS under Chevron, the Court finds that
the bycatch-monitoring system described in Amendment 16 is sufficient to reasonably comply
with 8§ (a)(15).

c. Compliance with § (a)(11)

Finally, Oceana alleges that Amendment & ahdependently violates § (a)(11), which
requires that FMPs “establish a standardiagubrting methodology to assess the amount and
type of bycatch occurring in the fisherySee PIf. Reply at 6. As Amendment 16 does not
purport to establish a bycatcbporting methodology that compliesth § (a)(11), and therefore
does nothing to alter the bycatch-refpay methodology adopted through the SBRM
Amendment, Oceana’s final bycatch-monitoringjmi is essentially a challenge to that
Amendment. As discasd in Section IlI(A)(1)(a)supra, Oceana argues that the SBRM
Amendment’s bycatch-reporting methodology “vmas designed for use in a system with
enforceable catch limits and accountability measusuch as those established by Amendment
16,” and is thus inadequate to monitor bgbainder the Multispecies Fishery’s new output-
based management system. See PIf. Mot. at 17TR8.issue, however, is not properly before
the Court.

The question of whether the MultispeckldP (including all of its amendments) has
established an adequatergtardized bycatch-reporting thedology that complies with 8
(a)(11) is the very question being litigated in a separate case involving the SBRM Amendment.

See Oceana, Inc. v. Locke, 725 F. Supp. 2d 46 (D.D.C. 2010), rev'd No. 10-5299, 2011 WL

2802989 (D.C. Cir. July 19, 2011). In that cdke,D.C. Circuit ordered that the SBRM
Amendment and its implementing rule be vadasnd that the matter be remanded to the

Agency for further action. Oceana, Inc.Locke, 2011 WL 2802989, at *1, 5. Though the

grounds for the D.C. Circuit’'s remand were narrow, NMFS is, as a result of that remand, in the
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process of considering a new standardizgchtch-reporting methodology for the Fishery. See
id. at *1-2. No matter the grounds for Oceanaresent challenge the Multispecies FMP’s
standardized bycatch-reporting methodology, ttosr€can provide no further relief because the
SBRM Amendment has akidy been remanded.

To the extent Oceana subsequently vebethe standardized bycatch-reporting
methodology that eventually results from thahaed is inadequate, it ivhave the opportunity
challenge it at a future date. Judgmentraissue of Amendmed6’s bycatch-monitoring
provisions will thus be entered in favor of Defendants.

2. Accountability Measures for Five Species

Oceana next argues that Amendment 16 vioRteg(15) because it fails to establish
adequate accountability measuf@sfive species found in the NMispecies Fishery: Atlantic
halibut, ocean pout, windowpane flounder, SNE/Mifter flounder, and Atlantic wolffish.
Oceana is correct.

As explained above, the MSA requires tRMPs include “measures to ensure
accountability” with ACLs “for all stocks and stock complexes in the fishery.” 16 U.S.C. §
1853(a)(15); 50 C.F.R. 8 600.310(h). NMFS gelhedefines accountability measures (AMSs)
as “management controls to prevent ACLs,udatg [sub]-ACLs, from being exceeded, and to
correct or mitigate overages thie ACL if they occur.” 50 C.F.R. § 600.310(g)(1). In
accordance with this interpretation, NMFS recagsitwo general categes of AMs: “Inseason
AMSs” (to “prevent catch from exceeding ACLahd address predicted inseason ACL overages)
and AMs “for when the ACL is exceeded” (basedaonual data evaluated at the end of a fishing
year). _Id. 88 600.310(g)(1)-(3). For the Mspiecies Fishery, “fishing year” means May 1

through April 30 of the following year. See 80F.R. 8 648.2. When an ACL is exceeded,
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typical AMs include closing all gpart of the Fishery and impag stricter input or output
controls in the subsequent fishing season. See id. 8§ 600.310(g)(2)-(3).

Neither party disputes that Amendmentesablished ACLs and sub-ACLs for the
species — referred to interchangeably in thidiBea@s “stocks” — in the Multispecies Fishery.
Framework 44, in accordance with the mecharastablished by Amendment 16, set total ACLs
for Fishing Years 2010-2012 for each sto@k Fed. Reg. at 18,360-6AR 1001 at 56720-21).

It also allocated sub-ACLsi-e., portions of each stock’s totAlCL — to the common pool and
sectors._See id. Significantly, the CounatldMFS opted to allocate all of the Fishery’s
allotment of the annual catchrfthe five species to common-pool vessels and none to sector
vessels.

When NEFMC establishes sub-ACLs for a fishedifferent user grups, as it did here,
NMFS’s Guidelines indicate FMPs should also lelsth sub-AMs to ensure accountability with
those sub-ACLs. See 50 C.F.R. 8 600.310(h)(1)(iv). For most stocks, Amendment 16
established such sub-AMs. Indeed, for the fipecies at issue, the Amendment also set sub-
AMs for common-pool vessels. For example,tfarse vessels, if the sub-ACLs for the five
species are exceeded in Fishing Years 201@ahd, “[days-at-sea] reductions and/or more
strict differential [days-at-se&punting would be put into pte in the year following an ACL
overage.” Am. 16, 8 1.0 (AR 773 at 47764). Oeedoes not claim these AMs are inadequate
or fail to comply with § 1853(a)@). See PIf. Reply at 7-8.

The difficulty, however, arises with sub-AMsrfthe five species for sector vessels. For

these vessels, Amendment 16 creates a pasatlef sub-AMs for most other stocks,
establishing a sector’s annual catch entitleme@EAfor each species — also referred to as total

allowable catch (TAC) — as a hardocaSee Am. 16, 88 4.2.3.3.1 (AR 773 at 47857-58); 4.2.3.4
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(47861-62). The Amendment provides: “Sectmes required to ensure that ACEs are not
exceeded during the fishing year. ... If thet@es ACE for a stock is exceeded, the sector
must cease operations in that stock area ur@ntacquire additional AECthrough a transfer to
balance the catch, and the sector also must lgomth other overage penalties that may be
applicable.” Am. 16, 8 4.2.3.4 (AR 773 at 47861).

The five species identified by Oceana, howesaee explicitly excluded from the sectors’
sub-AM regime described above. See Am. 16, § 4.2.3.3.1 (AR 773 at 47857) (“Sectors will be
allocated a hard TAC of all regulated groundsbcks with the exception of halibut, ocean
pout, windowpane flounder, Atlantic wolffish, aBiNE/MA winter flounde.”). Sectors do not
receive an annual tch entitlement of the five species.e., the sector sub-ACL is zero, see 75
Fed. Reg. at 18,360-61 — and theref@etor vessels are prohibited from retaining any fish from
these stocks. For this reason, R§lindicates, the five speciegarot subject to an enforceable
fishing quota._See Record of Decision at 39 (AR 889 at 52118).

Oceana claims that Amendment 16’s failurestablish sector sub-AMs for these five
species violates § 1853(a)(15) of the MSBceana’s argument once against relates to the
phenomenon of bycatch. See PIf. Mot. at 23. The fact that the five species may not be retained,
and are thus unlikely to be targeted by fisharnimes not mean thatey will not accidentally
be caught and subsequently discarded. Since the “catch” limited by ACLs includes both fish that
are retained (landed) and bycatbht are discarded at ssag 50 C.F.R. § 600.310(f)(2)(i), the
ACLs for the five stocks may be exceeded by audation of bycatch alone. In the event that
this occurs, Oceana argues, Amendment 16 haslisbtad no measures to ensure accountability

with these five species’ ACLs and thiasls to comply with § (a)(15).
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NMFS responds that Oceana’s “argumeritased on an over-reading of the legal
requirements for accountability measures” arglias that the accountability and management
measures established by Amendment 16 comply §vitB53(a)(15)’'s requirements. Def. Mot. at
22-23. Specifically, NMFS advances three argusiansupport of its position that Amendment
16 establishes sufficient accountability meas for the five stocks at issue:

a) Amendment 16 includes an “overall suite of accountability

measures [] sufficient to prevenverfishing of the stock[s] as a
whole”; thus sub-AMs for sector ssels are not ledig required,;

b) “[MJanagement measures . .[that] function as prospective
accountability measures” and “management measures for the
groundfish fishery as a whole wikkduce fishing effort on the five
stocks in the sector subcomponant throughout the fishery”; and

c) NMFS intends to “establish adidnal accountabilityneasures to
further address sectors’ catch oé tlive stocks” in Fall 2011 in the
anticipated Framework 47.

Def. Mot. at 23. The Court will review eachdetermining whether Amendment 16 contains the
accountability measures required by the MSA.

a. Overall Accountability Measures for the Five Species

NMFS first argues that Amendment 16 compheth § 1853(a)(15) because sector sub-
AMs are not legally required where an FMRabsishes an “overafiuite of accountability
measures [] sufficient to prevent overfishing of gtock[s] as a whole.” Def. Mot. at 23. The
Agency argues that Amendment 16 establishel siMs that operate to ensure accountability
with the Fishery’s total ACLs fahe five species. This argument raises interpretive questions
about what is meant by § (a)(15)’s accountability-measures requirement.

The MSA does not elaborate on what const#ttiteeasures to ensure accountability”
with ACLs under 8 (a)(15). The most helpfuigance before the Court regarding the meaning

of § (a)(15)'s AM requirement is found MMFS’s National Standards Guidelines. See 50
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C.F.R. 8 600.310(g). Before the @bcan look to the Guidelinesrfassistance iresolving this
interpretive dispute, however, it must deterenhow much deference they are owed.

It is well established that courts must ddfiean agency’s reasonable interpretation of
ambiguous provisions in a statut@dministers generally, and its decision to approve an FMP
or FMP amendment in particular, in accordandd whe analytical framework established by the

Supreme Court in Chevron, 467 U.S. 837. SeerdBResources Def. Council, Inc. v. Daley,

209 F.3d 747, 752-53 (D.C. Cir. 2000). But the qoestif what deference is owed to NMFS’s

Guidelines is more complex. NMFS’s Nationadusiards Guidelines do not carry the force of

law, see 16 U.S.C. § 1851(b), am@ thus not automatically entitled_to Chevron deference. See

United States v. Mead Corp., 533 U.S. 218, 2262PD1). They are, however, entitled to a

level of deference warranted by the facts eincumstances surrounding their creation. See

Skidmore v. Swift & Co., 323 U.S. 134 (1944). In determining the appropriate level of

deference owed to agency regulations that deawwy the force of langourts generally look to
“the degree of the agency’s care, its consistdnemality, and relative x@ertness, and to the
persuasiveness of the agency’s position.&all Corp., 533 U.S. at 228 (citing Skidmore, 323
U.S. at 139-40).

In light of the factors identified in Meaahd_Skidmore, the Guidelines here deserve

considerable deference. NMFS adopted the &imiels following a procedure that evidenced a
high degree of care and formality. For arste, prior to adopting 50 C.F.R. § 600.310, NMFS
published the proposed rule in the Federal Regastd sought public comments on two separate

occasions._See 63 Fed. Reg. 24212 (May 1, 1998); Tutein v. Daley, 43 F. Supp. 2d 113, 119

n.10 (D. Mass. 1999). The Guidelines are detarleftect NMFS’s considerable expertise in the

complex field of fishery management, and ardinaly cited by courts agersuasive authority
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on the meaning of the MSA. See, e.g., Oceana, Inc. v. Evans, 2005 WL 555416, at *10-14;

Natural Resources Def. Council, 209 F.3d%8. Perhaps recognizing that they warrant a

relatively high level of deference, Oceana dodschallenge the Guidelines and in fact cites

them in support of its argument. See, e.g., PIf. MbR1-22. The Courhtis turns to the section

of the Guidelines addressing AMs.

The Guidelines support NMFS'’s legal posititiat sub-AMs are not mandatory so long
as Amendment 16 establishes an overall suisecobuntability measures sufficient to prevent
overfishing of each of the five stocks as a whdlbe Guidelines indicatdat in total, “[t|he
system of ACLs and AMs designetlst be effective in protectirtge stock or stock complex as
awhole.” 50 C.F.R. 8 600.310(f)(5)(ii). The i@elines clearly favor # establishment of sub-
AMs whenever a fishery is governed by sub-AQkbken a fishery is fished by vessels that
constitute “distinct usegroup(s] to which separate managetsrategies and separate catch
guotas apply,” such as sector vessels anddh@non pool, it may be necessary to divide the
ACL for a stock into sub-ACLs “so that apprage AMs can be developed for each sector.” 50
C.F.R. 8 600.310(f)(5)(ii). A close readingtbe Guidelines, howeverveals that while sub-
AMs are recommended, they are not mandatdnyestablishing ACL mechanisms and AMs,
FMPs _should describe: . . . [sub]-AMs, iktle are [sub]-ACLs."ld. § 600.310(h)(1)(iv)
(emphasis added). See id. 8 600.305(c)(3) (“Shisulded to indicatéhat an action or
consideration is strongly recommended toilitfie Secretary's interpretation of the Magnuson-
Stevens Act, and is a factor reviewers Wbk for in evaluating [an] . . . FMP.”).

The Court must thus consider whether, Fishery-wide, the AMs established for these five
stocks sufficiently “ensure accaaibility” with their respective total ACLsIn support of its

argument that Amendment 16 contains AMs sufficterprotect each of the five stocks as a
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whole, NMFS points to Amendment 16’s implertieg regulation to argue that the AMs in
place for the common pool will be triggered wiika total ACL for the stock has been exceeded
— either by common-pool vesselssarctor vessels. Def. Mait 26 (citing 75 Fed. Reg. at
18,270 (AR 997 at 56494); 50 C.F.R. 8 648.90(a)(5)@)(5)(i)). The rgulation states:
[If] components of the fishery thatre not subject to AMs at this
time . . . exceed their allocations, and the overall ACL for a
particular stock is exceeded, the AMs applicable to the NE
multispecies fishery described above, including those specified for
sector, common pool, and recreatl and charter/party vessels,

could be triggered to ensure tlaterfishing does not occur on the
stock as a whole.

Id. Under this system, common-pool vessdp/s-at-sea allotment (for FY 2010-2011) would
be adjusted to compensate for the ACLrage incurred in thprior fishing year’

The evidence presented by both parties, howewggests that adjirsg fishing-input or
-output controls for the common paabne will be insufficient tprotect these five stocks from
overfishing. _See Def. Mot. at 26; PIf. Repit 8-9. Fishing by common-pool vessels now
accounts for only 2% of the fighg taking place in the Multispecies Fishery. See 75 Fed. Reg. at
18,114 (AR 996 at 56466); AR 961 at 56170; AR 967 at 56258. NMFS, in fact, acknowledges
that this may negatively affect the ability of taesMs, which restrict th fishing activities of
only common-pool vessels, to enforce the fivelsibtotal ACLs. _See Def. Mot. at 26. In other
words, the best evidence the Agency has poitd@dncerning total AMs for the five stocks
caught as bycatch by vessels fishing 98% of tBhdfy are reductions in fishing effort imposed

upon vessels fishing 2% of the Fishery. The Awyatself concedes this may be inadequate

% Oceana contends that Amendment 16’s implementing regulations do not provide for the common-pool
reactive AMs to be triggered when sector vessels ovetfssiive stocks. Plaintiff points out that NMFS has
proposed a new rule would allegedly take this step. See PIf. Reply at 9 (citing 76 Fedl, R4&8).24,452). NMFS
responds that the “proposed rule merely clarified that the common pool accountability measures cover sector
overages of the five stocks.” Def. Reply at 5 n.4. Because even under NMFS’s interpretation, the coshmon-p
accountability measures aualikely to protect the stocks from overfishjrige Court need not resolve this dispute.
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compensation. Id. (“[I]f sector gsels catch too many fisbr any of the fivestocks, in addition
to the prospective accountability measures discussed below, fishing effort in the common pool is

adjusted to address the overage, to the extestipp@sgiven the relatively small allocation to the

common pool.”) (emphasis added).

Even if the common-pool AMs in plader FYs 2010 and 2011 — namely, days-at-sea
reductions — were sufficient to protect the fivec&s from overfishing, is may no longer be the
case come FY 2012, when the common pool, like the sectors, will begin to be governed by
output-based management controls. Thradefive species (ocean pout, windowpane
flounder, and Atlantic halibut) will not b&ubject to the common pool’s enforceable quota
(TAC) that becomes operative in FY 2012, and thills be exempt from stock area closures.
Am. 16, 8§ 4.3.7.1.2 (AR 773 at 47912); Recofdecision at 39 (AR 889 at 52118).

Based on this evidence, the Court canmoictude that the overall AMs in place to
enforce the total ACLs for the five species arfigent to obviate the need for sector sub-AMs
for these stocks.

b. Prospective Accountability Measures

Defeated on that point, NMFS’s alternative position is that Amendment 16 complies with
the MSA'’s accountability-measures requirement by establishing sector-specific “management
measures” that function as ppestive sub-AMs for the five ggies. Def. Mot. at 23.
Prospective accountability measures, NMFS contends, are a valid type of in-season AM designed
to prevent an ACL overage before it occurs. See id. at 29. Oceana responds that prospective
“management measures cannot take the plaaeaaiuntability measures” and, on their own,
cannot satisfy the MSA. PIf. Reply at 10.

As noted above, the Guidelines recagnboth “inseason” AMs and post-season AMs

“for when the ACL is exceeded.” 50 C.F£600.310(g)(1). To determine whether the MSA
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can be satisfied by “management measures’ftimation as “prospective” AMs, which NMFS
contends Amendment 16 establishes, Def. MbR8-29, the Court looks the Guidelines
section describing inseasoiMA. This section states:

Whenever possible, FMPs shoulttlude inseason monitoring and
management measures to prdveatch from exceeding ACLs.
Inseason AMs could include, but are not limited to: [annual catch
targets]; closure of a fishery;adure of specific areas; changes in
gear; changes in trip size or bagilis; reductions in effort; or other
appropriate management controls for the fishery.

50 C.F.R. 8 600.310(g)(2) (emphasis added)e Ghidelines thus explicitly include
“management measures” in their descriptioambropriate AMs and ends® the inclusion of
prospective measures. This is consistatit the Guidelines’ general definition of
accountability measures as including “managedmentrols to prevent ACLSs, including [sub]-
ACLs, from being exceeded . . ..” BI600.310(g)(1). Section 600.310(g), moreover, is
consistent with the statutory language of the M@Aich states only that FMPs must “establish .
. . measures to ensure accouititgb with ACLs set “at a levésuch that overfishing does not
occur in the fishery.” 16 U.6. § 1853(a)(15). The Courtpersuaded that NMFS has acted
rationally and reasonably in interpreting the M® permit preventive oprospective AMs of

the type described in § 600.310(g)(2).

While prospective AMs may generally be apmiate, the Court must now look at the
five stocks at issue. A review of Amendnt 16 reveals that NMFS has indeed included
prospective management measures for sectothdee five stocks. For example, Amendment
16 implements “reductions in effort” — or striatiits on retention of fish from these five stocks
— due to their depleted status. Sector Uesse prohibited from tading any SNE/MA winter
flounder, windowpane flounder, ocean poutAtiantic wolffish, see Am. 16, 88 4.2.3.4, 4.3.5

(AR 773 at 47862, 47895). Sectors accordingly not allocatemhnual catch ditlements of
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these species (or of Atlantialibut), see id., 8 4.2.3.3.1 (AR 773 at 47858), and Framework 44,
which contains the ACLs for FYs 2010-2012, thus tdies the sub-ACLs for sectors, for each
of these species, as zero. See 7h Reg. at 18,360-61 (AR 1001 at 56720-21).

NMFS argues — rationally, in the Court’s viewhat these strict retention limits “will
discourage sectors from targeting these [five] stocks,” Am. 16, § 4.2.3.4 (AR 773 at 47862),
which, in turn, will likely reduce their catch Idge While these effort-reduction controls may
more appropriately be describasl “pre-season” rather tham&eason” measures, their aim is no
doubt preventive, and they reftame type of control envisied by 8§ 600.310(g)(2). The Court
thus finds that Amendment 16 does inclsdene appropriate prospective accountability
measures designed to prevent overfishing of theedtocks at issue. The Court is convinced,
however, that they are not enough.

NMFS’s Guidelines indicate that whileseason AMs like thenes established by
Amendment 16 for the five stocks are appropriate and even recommended, AMs for when an
ACL is exceeded are mandatory: “[T]he Councilsindetermine as soon as possible after the
fishing year if an ACL was exceeded. If AGL was exceeded, AMs ratibe triggered and
implemented as soon as possible . . . ."C30.R. 8§ 600.310(g)(3) (emphasis added); see also
Am. 16, 8§ 4.3.7 (AR 773 at 47904) (“AMs musgipdy if the ACL is exceeded.”) (emphasis
added) (citing 74 Fed. Reg. 3178, 3184 (Jan. 16, 20088 reason why is apparent from the
facts before the Court. The fact that sect@sets are prohibited from landing fish from the five
stocks does not mean they will successfully avoid catching these species. While NMFS’s
decision not to allocate a catehtitiement for these stocks sectors in FYs 2010-2012 should
decrease the likelihood that these specidsbe@icaught intentiorly, NMFS cannot as a

practical matter prevent sector vessels from aotadly catching these species as bycatch in the
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course of their efforts to a&t other species of groundfish. When this happens, unlike with
common-pool vessels, no sub-AMdlywrevent sector vessels from continuing to fish in the
areas containing the five stocks no matter how ninycatch they acquire in excess of their sub-
ACLs (of zero). As Oceana argues, in the abs@icub-AMs, sector vessels can catch the five
species as bycatch “with impunity” and, in doimmg sause their continuexerfishing. PIf. Mot.

at 21.

The Court reaches its conclusion that Adraent 16 lacks adequate AMs for when the
sector sub-ACLs have been exceeded in spiteeofleference it accords the Agency. Devising
and structuring a system of accountability nueas to ensure compiiae with annual catch
limits no doubt involves highly techral considerations of sciefi¢ information. See Oceana,
Inc. v. Locke, 725 F. Supp. 2d at 53. It is thuesPecially appropriate fdhe Court to defer to
the expertise and experiencetlodse individuals and entitieshe Secretary, the Councils, and
their advisors — whom the [MSA] charges wittaking difficult policyjudgments and choosing
appropriate conservation and management meabasesl on their evaluations of the relevant

guantitative and qualitative facst” Id. (quoting N&'l Fisheries Inst., Inc. v. Mosbacher, 732

F.Supp. 210, 223 (D.D.C.1990)); see dhstbston Coal Group v. Sebhet88 U.S. 105, 150

(1988) (“[A]s an interpretive question beconmasre technical, the expese of the agency
charged with a statute's administration becogneater and deferring its construction rather
than importing our own becomes more appropriate.”)

Even so, to survive a challenge under thédARhe agency must examine the relevant

data and articulate a satisfactory explanatiorit$asction.” _Motor Vehile Manufacturers Ass'n,

463 U.S. at 43; see also AT&T Corp. v. E£G.236 F.3d 729, 734 (D.C. Cir. 2001) (same). The

Agency is obligated to “‘cogently explain’ why” its decisions satisfy statutory obligations,
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Natural Resources Def. Council, 209 F.3d at 76&(nhal citation omitted), and must be able to

“articulate[] a rational connection between the facts found and the choice made.” Baltimore Gas
and Elec. Co., 462 U.S. at 105.

The facts before the Agency do napport the choice NMFS made to approve
Amendment 16 in the absence of sufficient AMs for the five stocks. In fact, NMFS’s Regional
Administrator, Patricia Kurkylexpressed reservations oyanendment 16’s compliance with 8
1853(a)(15)’'s AM requirements:

NMFS remains concerned with other issues related to measures, or
lack thereof, in Amendmeri6. Although Amendment 16 includes

a process to specify annual catehits for all stocks, not all stocks

are covered by specific accountépilmeasures (AMs). Several
stocks (Southern New England/Midtantic winter flounder, ocean
pout, windowpane flounder, and Jf@h) are not specifically
allocated to sectors and would no¢ covered by specific sector
AMs under Amendment 16. In additional, ocean pout, windowpane
flounder, and Atlantic halibut wodlnot be subject to the common
pool hard total allowale catch AM beginningn 2012. Because the
Secretary is restricted by g@hMagnuson-Stevens Act to only
approve, disapprove, or partially approve an amendment to an FMP,
NMFS cannot insert specific AMs for these stocks into Amendment
16 and cannot disapprove based ondbk of specific AMs. While
NMFS anticipates that other meass in Amendment 16 should be
sufficient to prevent overfishingon these stocks, to ensure
compliance with the Manguson-Stevens Act, the Council should
develop appropriate AMs for thestocks as quickly as possible
through a future action.

Letter from P. Kurkul, Regional Administratdg J. Pappalardo, Chair, NEFMC (Jan. 21, 2010)
(AR 891 at 52244) (emphasis added). These ragens suggest even NMFS is concerned by
the lack of sufficient sect@ub-AMs for the five stocks.

Defendants, moreover, have articulated rnisfetory explanation for their failure to
include “reactive” AMs for the five stocks limendment 16. The rationale NMFS offers for
declining to enforce hard TACsrfsector vessels that catch theefspecies as bycatch is that

this action “would complicate monitoring séctor operations,” Am. 16, 8§ 4.2.3.3.1 (AR 773 at
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47858), and “would likely result in unnecessadlgsing large areas [of the Fishery] and
substantial adverse economic impacts to Iessel associated fishing communities due to
excessive catch of these stocks.” ReadrDecision at 39 (R 889 at 52118). Statutory
requirements that render fishery managememerddficult or expensive, however, may not

simply be disregarded. See Natural ResoubadsCouncil, 209 F.3d at 753 (“It is only when

two different plans achieve similar consdiga measures that the Service takes into
consideration adverse econa@nsbnsequences.”). Furthermore, NMFS’s final argument
suggests these difficulties are mmurmountable. The Agency notes:
It would be non-sensible and bentrary to the requirement of the
Magnuson-Stevens Act to immediately end overfishing and rebuild
overfished stocks for the Seagt to disapprove the entire
amendment or send the amendmuaatk to the Guncil to address
possible shortcomings for a few stocks. . . . Instead, NMFS intends

to inform the Council of the need tevisit the lackof specific AMs
for these few stocks.

Record of Decision at 39 (AR 889 at 52118).

The Court, accordingly, finds that the accalnlity measures Amement 16 establishes
for the five species at issue will not ensure aotability with ACLs as 8§ 1853(a)(15) requires.
This brings the Court to NMFS'’s final argemt: the Court should not find Amendment 16
unlawful because the Agency intends to establish AMs for the five species in a future
rulemaking.

c. Future Accountability Measures

This last contention is easily dispenséith. Because Amendment 16 is otherwise

noncompliant with 8 1853(a)(15), NMFS’s suggestihat it intends to expand AMs for these
five species in a future framework-adjustmanémaking will not satisfy the MSA. A future

plan to comply with the MSA will not save atherwise deficient FMP._See, e.g., Conservation

Law Foundation, 209 F. Supp. 2d at 9-10 (rejecefendants’ claim that “by August 2003,
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they will seek to implement a forthcoming £&mdment 13, which will purportedly comply with
the [Act]” where framework adjustmetiten in place was insufficient).

The Court must therefor@nclude that the adoption &imendment 16 without the
accountability measures required by the MSAfifee stocks was arbiary, capricious, and
unlawful. The Court will remand the issue to NMFS and NEFMC for the purpose of amending
the Multispecies FMP so thatis consistent with the qgiirements of 8 1853(a)(15).

3. Accountability Measures for Yellowtail Flounder in Scallop Fishery

Oceana’s third and final claim under thedgriason-Stevens Act asserts that Amendment
16 fails to establish adequatecaantability measures for anotheverfished species — yellowtall
flounder. Recent developments, however, halessed its concern and rendered this issue
moot.

Three stocks of yellowtail flounder — the @ges Bank (“GB”) stok, the Southern New
England/Mid-Atlantic (“SNE/MA) stock, and the Cape Cod/tEof Maine (“CC/GOM”) stock
— live in the region governed by NEFMCe&Am. 16, § 1.0 (AR 773 at 47763). Yellowtail
flounder are targeted by fishing vessels inNhdtispecies Fishery and are thus primarily
managed by the Multispecies FMP. See 50 C.§.600.310(d)(7) (“If a stdcis identified in
more than one fishery, Councils should choosewRMP will be the primary FMP in which . .
. the stock’s overall ACL . . . [is] established.Sjignificant numbers of these fish, however, are
also caught as bycatch by vessels fishintp@Scallop Fishery. See Framework 44, 75 Fed.
Reg. at 18,358-60 (AR 1001 at 56718-20). Thdl§z#&ishery, also governed by NEFMC, is
managed by the separate Atlantic Sea Scallop FMP.

Because yellowtail flounder are subjéxioverfishing, see Am. 16, 8 1.0 (AR 773 at
47763), the MSA required the establishment oLLA@nd AMs for these three stocks by FY
2010. MSA, Pub. L. No. 109-479, § 104(b), 12@t. 3575, 3584 (2007). Amendment 16 and
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Framework 44 establish such ACLs. $eamework 44, 75 Fed. Reg. at 18,360-61 (AR 1001 at

56720-21) (Tables 3-5). In fact, to accofortthe amount of GBnd SNE/MA yellowtail

flounder inadvertently caught in the Scallogh@ry, Framework 44 allocates portions of the

ACLs for these stocks to that Fisheryl., [75 Fed. Reg. at 18,359 (AR 1001 at 56719) (Table 2).
It is with AMs, however, that the probleies. While Framework 44 establishes AMs for

the portion of yellowtail flounder allocated teetMultispecies Fishery, @toes not do so for the

Scallop Fishery: “Under the curreAtlantic Sea Scallop FMP, if the scallop fishery harvests in

excess of the yellowtail flounder sub-composesgecified for the fishery for FY 2010, no

scallop management measures will be triggefdte Council intends to develop AMs for the
Atlantic Sea Scallop FMP that would be respemso yellowtail flounder catches in excess of
the sub-ACL, beginning in FY 2011.” Id. (emphasis added).

Oceana claims that Amendment 16 violates § 1853(a)(15) by “postponing the
implementation of accountability measures fdtowetail flounder caught in the scallop fishery
until such measures are developed in connectithamnendments to the separate Atlantic Sea
Scallop Fishery Management Plan.” PIf. Mat3. Defendants advance two arguments in
response. First, they contend that Amendmerin I&ct establishes thequisite accountability
measures for yellowtail floundeDef. Mot. at 34-36. Secdnthey urge the Court to find
Plaintiff's claim rendered prudentially moot by Amdment 15 to the Atlantic Sea Scallop FMP,
which, at the time of briefing, was awaiting NMF&jgproval. _Id. at 39. The Court, having a
duty to determine as a preliminary matter whe#reactual case or controversy exists between
the parties, properly considers Dedfiants’ second argument first.

Article 11l of the United States Constitution limits the jurisdiction of the federal courts to

resolving “Cases” and “Controversies.” U.QNST. art. lll, § 2, cl. 1. Federal courts therefore
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lack “the power ‘to decide questis that cannot affect the riglgklitigants in the case before
them,” . .. and [are confined] to resolvingé&l and substantial controver[ies] admitting of
specific relief through a decree of a conclusiliaracter, as distinguished from an opinion

advising what the law would hgon a hypothetical state of fact” Lewis v. Continental Bank

Corp., 494 U.S. 472, 477 (1990nternal citations omitted)When a claim becomes moot,

federal courts cease to have jurisdiction oveBiee id. at 477-78; Columbian Rope Co. v. West,

142 F.3d 1313, 1316 (D.C. Cir. 1998) (federal courstalismiss case as moot when “events
have so transpired that the decision will neifhreisently affect the parties’ rights nor have a
more-than-speculative chance of affecting thetténfuture™) (citation omitted). The case-or-
controversy requirement subsigttsoughout the life of the cas&.o sustain our jurisdiction in
the present case, it is not enoulgat a dispute was very muahve when suit was filed[.]”
Lewis, 494 U.S. at 477. “If events outrun ttentroversy such that the court can grant no

meaningful relief, the case must be disnisas moot.”_McBryde v. Committee to Review

Circuit Council Conduct and Disability Ordes§Judicial Conference of U.S., 264 F.3d 52, 55

(D.C. Cir. 2001).

Throughout its briefing, Oceana correctly argtieat “the potential development of
accountability measures as part of Amendniénto the Atlantic Sea Scallop Fishery
Management Plan does not render their omigsan Groundfish Amendment 16 lawful.” PIf.
Reply at 13. As noted above, the Agency’s interlan to take futureemedial action would
not save an FMP that was otherwidective. _Seeektion I111(A)(2)(c), supra.

In the meantime, however, NMFS approved Amendment 15 to the Scallop FMP and, on
July 21, 2011, adopted a final rule implerieg that Amendment. See Scallop FMP

Amendment 15, available at http://wwwime.org/scallops/index.html; 76 Fed. Reg. 43,746
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(July 21, 2011) (codified at 50 C.F.R. pt. 648). Amendment 15 institutes accountability
measures in the Scallop Fishery for overagegb@tub-ACLs for yellatail flounder allocated
to that Fishery beginning in FY 2011e&Scallop Am. 15, § 3.2.3.11.2.1.1; see also 75 Fed.
Reg. at 43,770-72. Amendment 15 also includ@eachback” AM for FY 2010 to compensate
retroactively for any yellowtail Hunder caught in the Scallop Fishén excess of that Fishery’s
allocation prior to the development of theaBop Fishery sub-AM._See Scallop Am. 15, §
3.2.3.11.2.1.5. These AMs are codified in Scallop Amendment 15’s implementing regulations.
See 50 C.F.R. 88 648.64(b)(1) (“If the Gea@ank yellowtail flounder sub-ACL for the
scallop fishery is exceeded, the area definetheyollowing coordinates shall be closed to
scallop fishing by vessels issued a limited acceatbop permit . . . .”); (c)(1) (“If the Southern
New England/Mid-Atlantic yellowail flounder sub-ACL for the sdab fishery is exceeded, the
area defined by the following coordinates shall los&tl to scallop fish@. . . .”); (f) (“AMs
shall be applied in the 2011 fishing year &mry overage of the apphble yellowtail flounder
stock’s total ACL in the 2010 fishingegr in accordance with the APA.”).

In cases involving challenges to previous FMP amendments in which NMFS
subsequently took the requested action thraughw amendment or framework adjustment
while the case was pending, courts have rouytifeind that the claim has become moot. See,

e.qg., Oceana, Inc. v. Evans, 2005 WL 555416, at *3 (collecting cases); Oceana, Inc. v. Evans,

No. 03-10570, 2004 WL 1730340, at *3-5 (D. Mass. Bly2004) (dismissing lawsuit as moot

where framework at issue had been supersbgé&inendment 10); Associated Fisheries of Me.,

Inc. v. Evans, 350 F. Supp. 2d 247, 249, 256-57 (D. Me. 2004) (dismissing as moot challenge to
Secretary’s procedures in adiolg Amendment 13 in light of superseding interim rule that

corrected purported flaws). As Judge Huvelglained in Oceana, Inc. v Evans, “Where a
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regulation has been supersededhallenge to thearlier rule is moot.” 2005 WL 555416, at

*23 (citing Gulf of Maine Fisherman's Alince v. Daley, 292 F.3d 84, 88 (1st Cir. 2002)

(holding that promulgation afew framework governing a fisheis intervening event that
moots challenges to “either procedural failuresurstantive deficiencies associated with a
[defunct] regulation”)). The Court finds thesuthority persuasive in the present case.

Neither party sought to file supplementakling with the Court following the adoption
of Amendment 15 to the Scallop FMP, and Oceana has offered no explanation for how its claim
could survive the adoption of Amendment 1B.0Oceana believes the AMs established by
Amendment 15 are inadequateptotect yellowtail flounder in the Scallop Fishery from
overfishing, it is free to challengkat Amendment in a separate action. For the purpose of this
lawsuit, however, the Court finds that thdoption of Amendment 15 nots Plaintiff's claim
regarding the lack of AMs for Ylewtail flounder in the Scallofishery, as there is no ongoing
controversy and the Court can grant Oceana no further relief. thwdlbe dismissed.

B. NEPA

Oceana’s remaining claims arise under NE®& explained above, NEPA imposes
procedural rather than substive duties on government agers undertaking major federal

action, such as the adoption of an FMP oF~dMnendment. _See Citizens Against Burlington,

Inc. v. Busey, 938 F.2d 190, 193-94 (D.C. @B91) (“Congress chesto make NEPA

procedural. . .. NEPA does not mandate padiccbnsequences.”). Under NEPA, an agency is
required to evaluate and make public the emvitental consequences of its proposed action.
When those consequences are expected t@bdicant, NEPA requirethe preparation of an
environmental impact statement (EIS) thatier alia, “[r]igorously exploe[s] and objectively
evaluate[s] all reasonable altermas” to the agency’s proposediaa, as well as the alternative

of “no action.” 40 C.F.R. § 1502.14.
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While the stringent nature of these requireraésmnot to be minimized, “an agency need

follow only a ‘rule of reason’ in preparing &1S.” Citizens Against Bdington, 938 F.2d at 195.

The Court’s review of an agencycempliance with NEPA is thus fégential. _Id. at 196. Such
“[d]eference is particularly warranted in cases such as this involving complex scientific or

technical matters where the agency’s expeisiséear.” _The Ocean Conservancy v. Gutierrez,

394 F. Supp. 2d 147, 162 (D.D.C. 2005) (citingdk Walton League of America v. March, 655

F.2d 346, 372 (D.C. Cir. 1981)).

This is not a case in which Plaintiff contertle Agency altogether failed to undertake a
proper environmental assessment of its actladeed, the Council prepared and NMFS adopted
a Final Environmental Impact Statement (FEI&)t, along with Amendment 16 (the proposed

action), spans more than 900 pages. Sewwrglly, AR 773. Rather, Oceana asserts two

targeted NEPA claims regarding Amendment Ik@irst argues that, by not reevaluating which
stocks should properly be considered pathefMultispecies Fishery, NMFS failed to take the
required “hard look” at the environmental conseces of its action. See PIf. Mot. at 32-35

(citing March v. Oregon Natural Resources Golid90 U.S. 360, 374 (1989)). Second, Oceana

contends that the FEIS did nobperly consider all reasonable aftatives to a different aspect
of the Amendment: the ABC ContrBule. See PIf. Mot. at 35.

In light of the Court’s limited and deferentialle, the Agency’s considerable expertise in
this complex regulatory arena, and the tughness of Amendment 16 and its accompanying
FEIS, the Court finds both of Plaiffits NEPA challenges unavailing.

1. Hard Look at Speciesin the Fishery

Plaintiff's first NEPA challenge stems from Ni&’s duty to take a Hard look’ at [the]

environmental consequences” of its actioNsitural Resources Defense Council v. Morton, 458

F.2d 827, 838 (D.C. Cir. 1972). Specifically, Ocaargues that NMFS failed to “take a ‘hard
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look’ at the conditions of the fisstocks affected by the fisheayd the environmental impacts of
excluding stocks from the statusabtock ‘in the fishery’ and subjeto ACLs.” PIf. Mot. at 32.
Oceana asserts that “[tjo comply with NEBAard-look directive, the [FEIS] underlying
Amendment 16 should at the very least have censttwhat species acaught in the Northeast
Multispecies Fishery, whether those species shoelldeemed stocks ‘ingHishery’ and subject
to an ACL, and why.”_1d. at 33. Pldifi demands more than NEPA requires.

At bottom, Oceana’s challenge is not to &MFS action, but rather to its inaction — the
decision not to consider whether additional sgeshould be included among the stocks in the
Fishery. Plaintiff contends thédilure to include a particular spies as a stock in the Fishery
has an environmental impact on that species,vafi be not be protected by an ACL or AMs,
and that Defendants improperly falléo discuss these impactstive FEIS._See id. at 32-35; 50
C.F.R. § 600.310(h) (MSA only requires FMPestablish ACLs and AMs for stocks “in the
fishery”). Rather than asserg that NMFS failed to takelzard look at the environmental
consequences of its actions, therefore, Plaistdfaim is more properly viewed as an allegation
that NMFS improperly failed to consider ateahative action to maintaining the status quo
composition of the Fishery. The Court ultimgtebncludes that NMF®as not required in
Amendment 16’s FEIS to conduct a broad inqunitp whether additional species should be
included in the Fishery. This is because stmfisideration lay outsidbe scope of Amendment
16’s objectives, which the Court finds reasonable.

NEFMC developed the goals and objeetivof Amendment 16 following a “scoping
process” that included public hearings ambice-and-comment period. See Am. 16, § 3.3 (AR
773 at 47818-23). The final Amendment contairdear list of the Council’s goals and

objectives for this particular amendmenthe Multispecies FMP. Id., § 3.4 (AR 773 at 47823-
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24). None suggests the purpose of Amendriénincluded a wholesale revisiting of the
threshold question of which species should properly be considireds in the Multispecies
Fishery. _See id. As an overview, theuicil described Amendment 16 as implementing “a
broad range of measures designed to achievahtptargets, provide opportunities to target
healthy stocks, mitigate (to the extent possilthe economic impacts of the measures, and
improve administration of the fishery.” 1&,1.0 (AR 773 at 47762) (emphasis added). These
goals and objectives do not explicitly adsbespecies not alreadycladed in the Fishery.

The Council’s treatment of two speciedtantic wolffish and cusk — further
demonstrates the extent to which adding newelkst to the Fishery fell outside the scope of
Amendment 16. When NEFMC prepared theioagMultispecies Fishery FMP in 1985, it
“evaluated [which] stocks were interrelated sttt management as a unit was reasonable and
such that the species could be manageslitihout their range” and made a determination
regarding which stocks should be includethia Fishery. Def. Motat 42 (citing 1985
Multispecies FMP, 88 4.1, 4.3, 6.3). In doing so, NEFbdbserved that it might be necessary in
the future to add these two particular specigdbhed-ishery or to make other changes. See id.;
see also 1985 Multispecies FM#4.2. While the Council opted &mld Atlantic wolffish to the
Multispecies Fishery through Amenént 16, see 88 4.2.2,6.1.7,6.1.7.1, 7.3.1.2.2 (AR 773 at
47850, 48026-30, 48339), it explicitly acknowledged thdetermination of whether to add cusk
was outside the scope of the Amendme®ge Am. 16, Appx. V, V-24-V-25 (AR 773 at 48796-
97). In response to the commémat “[c]usk should be added to the management plan,” the
Council wrote:

This comment was outside the scope of issues considered by the
Council. The Council noted in gging the possibility that cusk

would be added to the management plan. But in order to manage a
stock, an assessment is needed so that stock status and reference
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points can be determined. Cusk has not yet been assessed by the
NEFSC and the information is not available to add it to the
management unit.

Id. Given this conclusion on cusk, it is clélae Council did not view aavaluation of whether
to add species other than wolffish to theh&ry as within the scope of Amendment 16.

Oceana nevertheless claims that NFMS shbalce considered, in preparing Amendment
16’s FEIS, whether to add not just cusk but aagnber of additional species to the Multispecies
Fishery. As noted above, in reviewing a NEElAim, courts in this Circuit have long
recognized that an agency “need follow only a€raf reason’ in preparg [its] EIS.” Citizens

Against Burlington, 938 F.2d at 195 (quoting NatlResources Defense Council, 458 F.2d at

834, 837)). Because the ageribgars the responsibility falefining at the outset [its]

objectives,” Citizens Against Blimgton, 938 F.2d at 196, it has bdbdiscretion to set the scope

of its proposed action and, consequently, the scope of itsoaméntal review. See City of

Alexandria v. Slater, 198 F.3d 862, 867 (D.C. €899) (“NEPA’s injunction that agencies

consider the environmental impacts of ‘@asonable alternatives’ does not substantively
constrain an agency’s choice of objectivesRather, the goals of the Agency’s action “delimit

the universe of the action’s reasonable altiraa.” Citizens Against Burlington, 938 F.2d at

195. Thus if an alternative “does not ‘bring abthe ends of the feddraction,”” or is not
feasible in light of these goalhe agency need not consider 8later, 198 F.3d at 867 (quoting

Citizens Against Burligton, 938 F.2d at 195).

In determining whether an agency propexkgluded an alternative proposed action from
consideration under NEPA, the Cbangages in a two-part process: first, an examination of
“whether an agency’s objectivase reasonable,” and second, “wleeta particular alternative is
reasonable in light of these objectives.” 8ial98 F.3d at 867. Throughout this process, the
Court grants “considerable defape to the agency’s expertisedgpolicy-making role.”_Id.
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The Court finds the Council’s decision to iirthe scope of Amendment 16 to the goals
and objectives described above to be reasendbteana has pointed to no statutory or
regulatory requirement that the@ncil conduct a reevaluation of the composition of the Fishery
at the time of proposing Amendment 16.rtRermore, as acknowledged throughout this

Opinion, fishery management is “exceedingly complex.” Oceana v. Evans, 384 F. Supp. 2d at

242. This complexity limits, as a practical matthg universe of possible actions that must be
considered:

While it is true that agencies v& a duty to consider “significant

and viable alternatives” identd through public comments . . . the
duty to consider all such alternatives does not extend to situations
where the possibilities are so nuimes and the goals of the action

so complex that the agency cannot possibly consider every
significant alternative in a reasonable time period. Rather, in these
circumstances, the agency has discretion to choose a manageable
number of alternatives to pesst a reasonable spectrum of policy
choices that meet the goals of the action.

Id. at 241. This is especially so in the gr&scase, in which the Council and NMFS acted to
approve an amendment to the Multispecies EM# would comply with the MSA’s requirement
that ACLs and AMs be established for all storkthe Fishery that are subject to overfishing by
FY 2010. See MSA, Pub. L. No. 109-479, § 104(b), 120 Stat. 3575, 3584 (2007); Citizens

Against Burlington, 938 F.2d at 195 (“[Council on\ironmental Quality] regulations oblige

agencies to discuss only alternatives thateasible, or (much the same thing) reasonable.”)
(citing 40 C.F.R. §§ 1502.14)-(c), 1508.25(b)(2)).

In light of Amendment 16’s goals and objges, as well as the time limits for action
imposed by the MSA, NEPA did not require thfIFS take a hard look at “the environmental
impacts of excluding stocks from the status ofoalstin the fishery’ andubject to ACLs.” PIf.
Mot. at 32. Evaluating wheth&y add additional stocks todlFishery would not further the

Council's purpose of “achiev[ing] mortality targets, provid[ing] opportesito target healthy

50



stocks, mitigat[ing] (to the extent possibteg economic impacts of the measures, and
improv[ing] administration of the fishery.Am. 16, 8 1.0 (AR 773 at 47762) (emphasis added).
The Council’s decision not to consider the alternative of undegadich an evaluation was thus
reasonable in light of Amendment 16’s objectivéfie Court thus grants summary judgment for
Defendants on this claim.

2. Failure to Consider Alternativesto ABC Control Rule

Oceana’s final challenge relates to yet anofisbery-health measurement established by
Amendment 16 — the acceptable biological c§&dBC) — and the “control rule” NMFS will use
to set ABC levels for stocks in the Multispecies Fishery. Specifically, Plaintiff maintains that in
preparing Amendment 16 and its FEIS, NEFk{ed to consider any — let alone all —
reasonable alternatives to the ABC Control Rufgoposed in Amendment 16, in violation of
NEPA. SeePIf. Mot. at 35; 40 C.F.R. 8 1502.14. NA9 responds that the Council complied by
fully considering one, and prelimanly considering a second, reasbleaalternative. Def. Mot.
at 52. Because the Court finds that NEFMC adetjuatansidered reasonalddternatives to the
ABC Control Rule it adopted, and because PIgih#s not identified any reasonable alternatives
that NEFMC failed to consider, tl@ourt rejects Plaintiff’'s challenge.

As the Court has not yet discussed cdntutes generally, or Amendment 16's ABC
Control Rule in particular, a brief overview isonder. NMFS descrilsea “control rule” as a
“policy” or “specified approachbased on scientific advice praad by the Council’s Scientific
and Statistical Committee (SSC) that can be uséeélmthe Council set a katy of catch levels
or limits (sometimes referred to as “managenmeasures”) for the Fishery. 50 C.F.R. 88
600.310(f)(1), (2)(iii) (4).

Before an ABC Control Rule comes into playpother important catch level must be set.

The MSA requires NEFMC to first assess and $pébe “maximum sustainable yield” (MSY),
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which is the level of annual cdt@after which overfishing is predex to occur for each stock in
the Fishery._See 16 U.S.C. § 1853(a)f®) C.F.R. 8 600.310(e). Congress, however,
recognized that a certain amount of scientificartainty in predicting atock’s overfishing level
is inevitable. For this reason, the MSA neequires NEFMC to set each stock’s “acceptable
biological catch” (ABC) at a keel sufficiently below the predied overfishing level. See 16
U.S.C. § 1852(g)(1)(B); 50 C.F.R. 88 600.310(f)(2)(#). (As a point of reference, a stock’s
ACL is generally set below the stock’s ABCaocount for another typs uncertainty in
predicting when overfishing will occur: management uncertainty in monitoring annual catch.
See 50 C.F.R. 8 600.310(f)(2)(iv), (5)(i).)

NMFS’s National Standards Guidelines dirge Councils to estdibh an ABC Control
Rule that articulates how the ABC will be $at each stock “as a function of the scientific
uncertainty in the estimate of [the overfishingitirand any other scientd uncertainty.” 1d., 8
600.310(f)(2)(iii). The Rule musiperate to ensure thattie is no greater than a 50%
probability that overfishing will ocur. Id., § 600.310(f)(4).

The parties agree that the@hcil fully considered two potential ABC Control Rules: the
proposed action k€., the rule that was ultimately adoptednd the “no-action” alternative of
retaining and reclassifying Amendment 13’'s MSY Control Rule as an ABC Control Rule. See
Def. Mot. at 52, 55; PIf. Reply at 1&e also Am. 16, 8§ 4.1.2 (AR 773 at 47833-35). NEFMC
also gave preliminary consideration to a thitémative, a “risk-assessment’-based approach to
setting ABCs developed based onagaproach described in amdiependent research paper, but
this alternative was also rejed following additional scietfic testing. _See AR 545 at 31406-

11; AR 833 at 49915-16.
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The parties disagree, however, over tigmificance of considarg the “no-action”
alternative. Oceana argueshatit explanation that mainteranof the status quo would have
been unlawful, thus rendering the “no-action” option an imperbiessilternative, see PIf. Mot.
at 37, while NMFS asserts it coutdve chosen to maintain te@atus quo and adapted the MSY
Control Rule for the purpose of setting ABC levefee Def. Mot. at 56. Although the Agency
ultimately rejected the MSY-Control-Rule optiorléaving further scientific testing, this is not a
case in which the “no-action’ltarnative meant doing nothing rasponse to a statutory mandate
for action. A review of NMFS’s analysis of tMSY Control Rule indicates that, in this case,
NMFS acted reasonably in initially considering adaptaof that Rule to ba viable alternative
to developing a new ABC Control Rule, and it futlgnsidered this alternative to the satisfaction
of NEPA.

Amendment 16, its FEIS, and the Agendyacord of Decisioexplain the process
NEFMC followed to evaluate the option of mgithe MSY Control Rule as an ABC Control
Rule. NMFS’s Guidelines require that a fisher{fishing mortality rate does not jeopardize the
capacity of a stock . . . to produce MSY.” 5¢F®. § 600.310(b)(2)(i). The MSY Control Rule,
by describing the fishing mortality rate preeid to produce MSY for each stock in the Fishery,
assisted the Council in setting the MSY for eatdtk. _See Northeast Multispecies Amendment
13, 8 3.1.8 (Dec. 18, 2003). To do so, it “reduced thdishing mortality rate [limit] as stock
size declined below [the stockdomass target] and called for ttegget fishing mortality to be
set at 75 percent of this limit.”_See A6, 8§ 7.2.1.1.2 (AR 773 at 48242). The MSY Control
Rule therefore employed and required stock-specific informafi@® also Record of Decision
at 3 (AR 889) (“the Amendmend3 MSY control rule (no actiorfjvas] based upon a 75 percent

of F [fishing mortality rate] calulated to rebuild the stock D years when the biomass is
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greater than ¥2 biomass at MSY&mphasis added). To adapt the MSY Control Rule as an ABC
Control Rule, which must account for scientificcertainty, therefore, a stock-specific

calculation of scientific uncainty would also have to be made. See Am. 16, 87.2.1.1.2 (AR
773 at 48242).

Study of this option, however, revealed thath stock-specific calculations were not
currently feasible. For example, when the Cdis&cientific and Statistical Committee (SSC)
suggested that the Plan Development Teanthed!SY Control Rule by applying it to stock
assessments from previous years, the resultsatati that this approach “would not have ended
overfishing if used for three stocks to setbdevels for 2005 through 2007.” 1d., § 4.1.2 (AR
773 at 47834). The tests revealed a numbadditional shortcomings with the MSY Control
Rule alternative, leading the SSC to observe‘{tiie available datés inadequate to conduct
probabilistic projections for someosks.” 1d. In other words, the SSC concluded that there was
insufficient information available to quantify sctéic uncertainty for eaclgroundfish stock._lId.

In light of the SSC’s conclusions regarg the MSY Control Rule, NEFMC proposed —
and NMFS approved — the following ABC ControllR&uwvhich governs all stocks in one way:

a. ABC should be determined #w®e catch associated with 75% of
Fuvsy.

b. If fishing at 75% of ksy does not achieve the mandated
rebuilding requirements for overfished stocks, ABC should be
determined as the catch associated with the fishing mortality that
meets rebuilding requirementsddig)-

c. For stocks that cannot rebuild tgds in the specified rebuilding
period, even with no fishing, theB&C should be based on incidental
bycatch, including a redtion in bycatch raté.e., the proportion of
the stock caught as bycatch).

d. Interim ABCs should be determined for stocks with unknown
status according to case-by-eascommendations from the SSC.
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Id. (AR 773 at 47834-35).

The ABC Control Rule thus differs fromaiMSY Control Rule in that it relies on a
fishing mortality rate that inot adjusted for stock siz&ee id., 8 7.2.1.1.2 (AR 773 at 48242).
In the absence of the data necessary to gyastiéntific uncertaintyor each stock, the ABC
Control Rule employs a consistent, conséive buffer between the overfishing limit&y) and
the ABC for each stock i-e., by setting the ABC at 75% ofky (or for stocks requiring
rebuilding, “at the level of fislhig mortality that will allow theebuilding of the stock under the
deadlines set by the Act{Fiig), whichever is lower”). Bl Mot. at 23; see Am. 16, §8 4.1.2,
7.2.1.1.2 (AR 773 at 47834-35, 48242). By employngore conservative, if non-stock-
specific, buffer to account for scientific uncentg, the SSC concluded that the ABC Control
Rule will “always result in ABCs with at least@-percent probability of avoiding overfishing.”
Record of Decision at 37, AR 889 at 52116.

Oceana argues that the Council’s evaluatibmaintaining the M¥ Control Rule does
not count as consideration of a reasonableralta/e to the ABC ContidRule adopted because
“taking no action altogether . was not an option under the lawPl1f. Mot. at 35. In support,

Plaintiff cites_ American Oceans Campaigrbaley, 183 F. Supp. 2d 1, 19-21 (D.D.C. 2000), for

the proposition that NMFS “violated NEPA . . . erk it failed to consideany alternative to
proposed action besides ‘maintaining gtatus quo.”_ld. at 35-36.

The facts here are quite different from thas American Oceans Campaign. That case

involved another challenge to an FMP follogithe 1996 amendment to the MSA (called the
“Sustainable Fisheries Act”), which requdrthe Councils, for thérst time, to submit

amendments to their various FMPs that descraretlidentified essential fish habitats in the

4 “F sy’ refers to the fishing mortality ta at maximum sustainable yield; &’ refers to the fishing
mortality rate necessary to rebuild overédhstocks within the rebuilding period;uB,’ refers to biomass at
maximum sustainable yield.” PIf. Mot. at 36 n.6.
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fisheries they managed. Id., 183 F. Supp. 2d at 5. The Councils submitted only EAs resulting in
findings of no significant environemtal impact, rather than EISs, for their FMP amendments,

and considered no alternatives to thepgmsed action other than taking no actiares-not

describing and identifying essential fish habitgghe statute requiredd. at 19-20. Here, on

the other hand, NEFMC prepared an EIS; moredhe “no-action” altenative actually meant

the consideration (and limited modification) ofaternative, pre-existing control rule, rather

than the option of adopting no camitrule at all. The Court ts agrees with NMFS that this

case is procedurally closer to Tongass Cordem Society v. Cheney, 924 F.2d 1137 (D.C. Cir.

1991), where the D.C. Circuit uddea NEPA analysis in whitthe agency considered and
preliminarily rejected multiple alternative stér submarine testing and was left with no
reasonable alternative to fully coder other than the proposed action.

Oceana’s contention that NMFS failed to consmlgy reasonable aftetives to the ABC
Control Rule, therefore, iscorrect. Although tb MSY Control Rule ultimately proved
inadequate to prevent overfiglgi the Court cannot say that tmederlying scientific approach
the Council pursued in considerititat alternative was unreasonable.this regard, the Court

will defer to the Agency. See Oceana, Inc. v. Evans, 384 F. Supp. 2d at 246 (“Where the agency

relies upon its scientific expertise Court’s role is to assutieat it has met ‘certain minimal
standards of rationality’ in ggyning a reasonable range dkahatives.” (quoting American

Oceans Campaign, 183 F. Supp. 2d at 12)nghss Conservation Society, 924 F.2d at 1140

(“‘rule of reason’ . . . governs botwhich alternatives the agency must discuss’ and_'the extent

to which it must discuss therfi(quoting National Resources [Bmse Council, Inc. v. Hodel,

865 F.2d at 294)) (emphasis in original).
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A guestion remains, however, regardimigether NEFMC evaluated all reasonable
alternatives as NEPA requireét the heart of this question ligéise reality that an ABC Control
Rule is a highly technical tool for evaluatingestific uncertainty in the context of a complex
fishery-management regime. The identificattdmeasonable alternatives to FMP proposals is
precisely the type of agency dsion to which the Court shouftoperly defer in the absence of
any “obvious” unexamined reasonable alternatiaesl it is certainly not the Court’s role to

somehow determine what such other alternatmeght be._Oceana v. Evans, 384 F. Supp. 2d at

244; see also American Oceans Campaign, 183 F. Supp. 2d at 11-12 (“Where the agency

decision turns on issues requiring the exercisedsfrtical or scientific judgment, it is essential
for judges to ‘look at the decisiamt as the chemist, biologistr statistician that we are
gualified neither by training n@xperience to be, but aseviewing court exercising our
narrowly defined duty of holding agcies to certain minimal stdards of rationality.” (quoting

Ethyl Corp. v. EPA, 541 F.2d 1, 36 (D.C. Cir. 1978) lpanc))). Here, nothing in the

administrative record or the Agency’s briefingygests the existence rfasonable or feasible
unconsidered alternatives to the ABC Control Rule.

Neither is this a case in winidlaintiff has proposed a reasde alternative to the ABC
Control Rule that it claims Defelants ignored. Oceana complairettine FEIS fails to evaluate
all reasonable alternatives to Amendment 1@CAControl Rule, yet Plaintiff does not identify
any concrete alternative propas#hat the Council failed taasider. Oceana’s pre-approval
comments regarding the Rule, while sufficientiegfeat NMFS’s contention that Plaintiff waived
its right to assert a claim baken NEPA'’s reasonable-alternatives requirement, cf. Department

of Transportation v. Public Citizen, 541 U.S. 7384-65 (2004), amount to little more than a

recitation of the National Standards Guidelif@sABC Control Rules generally, see 50 C.F.R. §
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600.310(f)(4), and an exhortationX&EFMC to follow the Guidelines. See Letter from D.
Allison to P. Kurkul re “Comments on tiNE Multispecies Amendment 16 FEIS” (Dec. 17,
2009) at 2-4 (AR 864 at 50534-36). While Oceanggests that othersheries are developing
alternative ABC Control Rules thatore closely conform to tHéuidelines, it does not identify
such a reasonable altative for the MultispecieBishery. _1d. at 3.

The list of alternatives to the ABC Control Rule that the Council considered is

undoubtedly short. The court in Tongass Coret@yn Society, however, upheld an EIS that

conducted only preliminary evaluations of alt&tive proposals and concluded that no other
reasonable alternatives were available. 924 &2d40-42. Courts do not evaluate an agency’s
NEPA compliance based solely thre number of alteative courses of aicih considered, but
rather defer to the agency omstiquestion so long as the aggis action is not arbitrary and
capricious.

Here the Council considered, and had its scientists test, two alternatives to the ABC
Control Rule. This testing revealed thaitiner alternative would consistently prevent
overfishing. Conversely, independent testiogfirmed that the ABC Control Rule would
consistently prevent overfishing limits frdmeing exceeded with the required level of
probability. See Record ofdgision at 37, AR 889 at 52116 (exipling how “the ABC control
rule would always result in ABCs with last a 50-percent probability of avoiding
overfishing”). The Court thus finds that Antiment 16’s FEIS contains sufficient information
regarding the ABC Control Rule diits alternatives, as well #se Council’'s selection decision,
to comply with the requirements NEPA. Summary judgment favor of Defendants is thus

appropriate on Oceana’s NEPA challenges.
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V. Conclusion

For the reasons articulated above, an Order accompanying this Memorandum Opinion
will grant summary judgment in favor of Defemtds on all issues except for Plaintiff's second
claim for relief — namely, that Amendmelf fails to establisBufficient accountability
measures for five stocks in the Multispecieshéry. Given the nature of this deficiency, the
Court perceives no reason why any part of Amendment 16 should be vacated. Instead, the issue
of establishing accountability measures forfitae stocks will be remanded to NMFS and
NEFMC for further action consistenith this Memorandum Opinion.

SO ORDERED.
Islames E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: December 20, 2011

59



