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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JULIE V. MOSES,
Plaintiff,
V. Civil Action No. 10-0802 (ESH)

DISTRICT OF COLUMBIA,

Defendant.

S N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff Julie Moses, mother of the deceased Andre P. Rudder, has sued tlceddistr
Columbia alleginghat her son’s death was caused by defendant’s inadequate provision of
emergency medical treatmeraintiff’s claims include:(1) wrongful death(2) survival action,
(3) negligence(4) nedigent training and supervision, afi) a42 U.S.C. § 198actionfor the
violation of Mr. Ruddes Fifth Amendment Due Process rights. Defendant has moved to
dismiss the complaint for failure to state a clairor the reasons explained herein, the Court
grants defendant’s motion.

BACKGROUND

Plaintiff allegeghe following facts. On the evening of May 16, 2009, Andre P. Rudder
drove to aistrict of Columbia Fire and Emergency Medical ServigdsMS) stationseeking
medical attention(Compl. { 8.) After parking his vehicle, Mr. Ruddealked into the station
clutching hg chest and sweatinggiusely. He informed FEMS personnel thatwees
experiencing chest pains adifficulty breathing. A FEMSemployee called for an ambulance

because the station laak standard emergency equipmend. {f 910.) Thereafter, thEEMS
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employee and her emorker, both of whom wereitherlicensed paramedics or Emergency
Medical Technicians (EMTs), did not monitor, assist, or render any form of rhaatida Mr.
Rudder. [d. 11 11, 19) Nor did they attempt to obtain emergency equiprfrem the FEMS
Apparatus vision thatabuttedthe station and contained external heartiefibrillator. (Id. 9
17-18.) Instead, they returned Mr. Rudder to his car and lefuhatiended to await the
ambulance.(ld. 1113, 20.) The ambulance arrived 10 to 20 minutes after being called, but by
that time Mr. Rudder had no pulséde was taken to George Washington Hospital, where he
was pronounced dead as a result of hypertensive and atherosclerotic heaat dise&aidder
wasthirty-six years old. I¢l. 11 15, 21-22.)

Plaintiff, individually and as thpersonal representative M. Rudder’sestatefiled a
complaint against the District of Columbia @fAEIMS alleging six causes of actioifrive of the
countswerebrought under state idaw andallegethatdefendaris negligence caused Mr.
Rudder’s death. (ComplfR7%28, 34-36, 534, 7173, 78-80) Plaintiff sremainingcount,
brought under 42 U.S.C. 8§ 1988legeghatdefendant violated Mr. RuddsrFifth Amendment
Due Process rights by inadequately caring for him, and that this violation atpursaiant to
defendant’s policy or custom of inadequate trainingsoEMTs and insufficiently supplying its
stations with emergency equipmenid. ([ 38-41.)

Defendand havemoved to dismiss plaintiff's complaint for failure to state a claim.
(Mem. of P. & A. in Supp. of Def.’s Mot. at 1Rlaintiff voluntarily agreed to dismigdser
medical malpractice claim alkEMS as a defedant, but otherwiseheopposes defendant’s

motion® (Pl.’s Opp'n. at 12, 20).

! Plaintiff asks in the alternative, for leave to amend her complaint. (Pl.’s Opp’n. afl2@.)
Courtdeniegshisrequest as §] bare request in an opposition to a motion to dismiss-without any
indication of the particular grounds on which amendment is sought-dbesmnstitute a motion
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ANALYSIS
I. STANDARD OF REVIEW

Under Rule 12(J§6) of theFederal Ruls of Civil Procedureacomplaintmay be
dismissed for failure to state a claim upon which relief can be grahté@d. R. Civ. P. 12(b).
Rule8(a)(2)requires pleadings tmntain a short and plain statement of the claim showing that
the pleader igntitled to relief.” Fed. R. Civ. P. 8(a)(2). “[[®}ailed factual allegations” are not
necessaryBell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007), and when ruling on a motion to
dismiss, ecourt“mustaccet as true all of the factual allegais contained in the complaiht.
Erickson v. Parduss51 U.S. 89, 94 (2007).

However, acomplaintmust provide “more than labels and conclusioas;formulaic
recitation of tle elements of a cause of actigil not do.” Twombly 550 U.S. at 555. Instead,
to survive a motion tdismiss,“a complaint must contasufficient factual matter, accepted as
true, to State a claim to relief that is plausible on its fdcéshcroft v. Igbal129 S. Ct. 1937,

1949 (2009) (quotingwombly 550 U.S. at 570)It must pead factual content from which a

to amend.” City of Harper Woods Employees’ Ret. Sys. V. Ob&9 F.3d 1292, 1304 (D.C.
Cir. 2009)(citations omitted).Moreover plaintiff failed to follow the proper procedures for
making such a requeskederal procedunequires motions tostate with particularity the
grounds for seeking the order.” Fed. R. Civ. P. 7(b)(1)(B). To satisfy this reguiretmen
seeking leave to amen'th copy of the amendment sholdd submitted with the motion so that
the court and the adverse party know the precise nature of the pleading chamgesdpeised.”
6 Charles Alan Wright et alEederal Practice and Proced@&fet85 (3d ed. 2010¥eeWolgin v.
Simon 722 F.2d 389, 394 (8th Cir. 1984) (denying request to amend complaint where request
did not contain proposed amendments). Similarly, this Court’s local rules manddfa]tha
motion for leave to file an amended pleading shall be accompanied by an original of the
proposed pleading as amended.” LCvR7(i). Plaintiff here failed to submit the ptopose
amendments, and therefdhe Court concludes that plaintiff hizsled toproperlymove for
leave to amend the complaint.
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court can draw a “reasonable inference that the defendant is liable for the mdcileded.”
Id.
1. 42U.S.C.81983 CLAIM

42 U.S.C. § 1983 providesvil and equitableemediego persons whoseonstitutional
or federalrightshave beewiolatedby another acting under tlelor of law SeePeople for the
Ethical Treatment of Animals v. Gitter896 F.3d 416, 424-25 (D.C. Cir. 200Bytera v.

District of Columbia 235 F.3d 637, 645 (D.C. Cir. 2001). Thus, in order to state a claim under 8§
1983,aplaintiff must, as an initial matter, sufficiently plead a violation of a fedsral
constitutionakight. Here, plaintiff alleges thatefendant’s inadequate provision of emergency
care caused Mr. Rudder’s death, thereby violating Mr. Ruddgtiss under the Due Process
Clause of thé=ifth Amendment, which provides that “[n]o person shall be . . . deprivkig of

liberty, or property, without due process of law.” U.S. Const. amend. V.

The Due Process Clause encompabséisa substantive and procedural component.
SeeZinermon v. Burch494 U.S. 113, 125 (1990‘The Due Process Clause contains a
substantive component . . . [and] a guarantee of fair procedure.”). Substantive due process
prohibits “arbitrary, wrongful government actions ‘regardless of thadag of the procedures
used to implement them.’Id. (quotingDaniels v. Williams474 U.S. 327, 331 (1986)). Thus,
state action that wrongfully deprivagperson of life, liberty, or property violates substantive due
process Id. By contrastaprocedural due processlation only occurs when such interests are
deprivedwithout due process of lawd. (citing Carey v. Piphus435 U.S. 247, 259 (1978)).
Plaintiff's complaint does not specify whether plaintifassertinga substantive or a procedural

due process violation. ndler either theorplaintiff has failedo state a claim.



A. Substantive Due Process
Because Mr. Ruddavas killed by hisheart disease, and nwt defendant, defendant

can only have committedsaubstantive due process violation if it had a dutgiddr. Rudder.
See Smith v. District of Columbi13 F.3d 86, 93 (D.C. Cir. 2005} i3 well established that a
Statehas @ generalduty to aid an individual, evemhen doing so would protect lifeTurner v.
District of Columbia 2006 WL 566121at *4 (D.D.C. Mar. 7, 2006). The Supreme Coulthas
explained that

The [Due Process] Clause is phrased as a limitation on the State's power to act,

not as a guarantee of certain minimal levels of safety and seclirftyrbids the

State itself to deprive individuals of life, liberty, or property without “due pces

of law,” but its language cannot fairly be extended to impose an affirmative

obligation on the State to ensure that those interests do not come to harm through

other means.
DeShaney v. Winnebago County Dep't of Social S&88.U.S. 189, 195 (198%ee also
Youngberg v. Romed57 U.S. 307, 317 (1982) (“As a general matter, a State is under no
constitutional duty to provide substantive services for those within its BYrder DeShaney
the mother of a child who was physically abusgdhis fatherrought suiagainsthe county
department of social services as®leral of itsocial workers who knew of the abuse but did not
remove the child from the father’s custody. The child @xantually beaten so severely that he
suffered permanent bradamage 489 U.Sat 191. The Court rejected the mothargument
that theState’sfailure to protect the childeprived him of his substantive due process right to
liberty. Id. Noting that the Due Process Clause generally conferred “no affirmatitdaig
governmental aid,” the Court concluded that the State wdshbt# for injuries thatould have
been averted hadé¢hosen to provide such aitt. at 196-97. The Coudlsorejected the

argument that the State, bgluntarily undertaking tprotect the childhadassumea

constitutionalduty toprotect himadequately andompetently.ld. at 197-98. The Court noted



that while such circumstancesgght createa duty under state tort lathey did not create a
constitutionalduty. Id. at 202 (“[T]he Due Process Clause . . . does not transform every tort
committed by a state actor into a constitutional violatjon

UnderDeShaneydefendant’dailure to adequately aidllr. Rudder does not cetitute a
due process violatioasdefendant had nconstitutionalduty to provide Mr. Rudder any aid
whatsoever. Furthermoreyen ifdefendantirguably undertook to rescue Mr. Rudder by calling
an ambulance, defendant did not assardety to rescukim competently. The only issue to be
resolved is whethehis casdalls into one of the exceptions BeShaney’'gieneral rule.

The Court inDeShaneyecognizedhat in ‘certainlimited circumstancesStates have a
constitutional duty to care for particular individuald. at 198. It explained thatvhere theState
“takes a person into its custody and holds him there against hisivadsumes “some
responsibility for his safety and general wieding” 1d. at 199-200.This isbecause th&tate
has, by affirmative act, limitetthe individual’sability to care for himself.Thetypes ofState
custody that have traditionally triggered a duty to provide care include émation, involuntary
institutionalization, and police custodylmportantly,it not sufficient that th&tateis awareof a
person’s needr eventhat it has offered to heldd.

In this Qrcuit, the state custody exception is narrowly constriugaterg 235 F.3dat
648. The case oHarris v. District of Columbia932 F.2d 10 (D.C. Cir. 1991 illustrative. In

Harris, the estate adin individual who had overdosed on dradjeged that theolicewho

2 Estelle v. Gamble429 U.S. 97, 103-04 (1976) (Eighth Amendment requires State to provide
medical care to prison inmate¥)ungberg457 U.S. at 317-19 (substantive due process
requires State to provide involuntarily committed mental patients reas@ablgonditions)
Revere v. Massachusetts Gext¢lospital, 463 U.S. 239, 244 (1983) (Due Process Clause
requires State to provide medical care to suspects in police custody who weze wiile

being apprehended by police).



encounterea@nd restrained himiolated his due procesghts by failing to obtain medical care
in a timely and competent manner. Specificahe police, who had shackled the persamias
and legs and locked him apolicewagon, delayed taking him &hospital,neglected to
complete papevork necessary for thirospital toadmithim, and only then took him tan
emergency room, where he subsequently died. 932 F.2d at 11-12.

Despite the fact thaheyhad physically restrained thdividual, the Court found that
the police did not have a clearly established duty to providenitimmedical cardecause “he
had not been formally committed, either by conviction, involuntary commitment,est,a0 the
charge of the District Id. at 15. The Qurt explained that even though the individwak in
police custody, his inability to care for himself was not the result of poltaenabut becausef
his drug ingestion. Thus, the custody exception didbhlgate the policéo care for the
individual. Buterg 235 F.3cat 648 (citingHarris, 932 F.2d at 13-16).

The case at hand is a far cry from the situatiadarris, and even further from the types
of custody traditionally recognized as triggering a constitutional dutynttereaid. Plaintiff
does not allege that defendant resiedi Mr. Ruddeim anyway so as to make him unable to
care for himself. In fact, plaintiff alleg@sstthe opposite: that Mr. Rudder voluntarily came to
defendant’s station antlatafter calling an ambulancdefendanteft Mr. Rudder alone in his
car, free to go if hevished And, as irHarris, Mr. Rudder’s inability to care for himself was not
caused bylefendant, buby Mr. Rudder’s heart disease. 932 F.2d at 14. Based on these binding
precedents, the state custody exception cannot be invoked by plaintiff to salvage her § 1983
claim.

The second exception BeShaneyg general rule arisé'svhere the state creates a

dangerous situation or renders citizens more vulnerable to darigygeta 235 F.3d at 648-49



(quotingReed v. Gardne©86 F.2d 1122, 1125 (7th Cir.1993)n Butera this drcuit officially
recognized the “statendangerment” exception BeShaneynd outlined the contours of the
doctrine. In order for the District of Columbia to be liable underekeeption a plaintiff must
demonstratéhat (1) the District affirmatively acted to increase or create the danger that
ultimately resulted in harm to the plaintiind (2) the District’s conduatas“so egregious, so
outrageous, that it may fairly be said to shock the contemporary consciéthcat 651 (quoting
County of Sacramento v. Lew&23 U.S. 833, 847 n.8 (1998RBriscoe v. Potter355 F. Supp.
2d 30, 43 (D.D.C. 2004).

The Court assumesguendathat plaintiff has sufficientlypled facts supportinthe
second prong of this test. Howevenere is no clainthat defendant affirmatively acted to
increase or create the danger that harmed Mr. Rudiderclear that defendant did not create or
worsen Mr. Rudder’s heart disease. Nor does plaintéfalthat defendant’s actions prevented
Mr. Rudderfrom seelng aid elsewherer otherwise protecting himself

This is not, then, like the situation Briscoe where United States Postal Service
employees allegetthattheir supervisorgold them thatheir workplace was safelespite
knowing that it was contaminated with anthrd&iscoe 355 F. Supp. 2dt31. There, the Gurt
found that although the defendant supervisors did not create the dangerous work environment
their intentionaimisrepresentations prevented plaintiffs from acting to protect themselves,
thereby sasfying the first prong of thetateendangerment testd. at44-45. Here, by contrast,
defendanapparentlynade no misrepresentations to Mr. Rudder that preventedrdm
protecting himself. According to plaintiff, defendant only represented to Mr. Rticatat
would callan ambulanceayhich it did (Compl. § 10.) It cannot be said that defendant placed

Mr. Rudder in greater danger than he would have been in had defendant done nothing at all.



TheButeraCourt emphasizethat “[n]o constitutional liabilityexists where the State

actors had no hand in creating a danger but [simply] ‘stood by and did nothing when suspicious
circumstances dictated a more active role for the®353 F.3dat 650 (citatios omitted)
(brackets in original) Here, plaintiff allegesiothing more thathat defendnt stood by and did
nothing while Mr. Rudder died. Tragic as that may be, it isusobstantive due process
violation 2

B. Procedural Due Process

To the extent that plaintifilleges that Mr. Rudder had a property interest in
defendant’s emergency servicasd that those services were denied without due process of law,
this claim also fails as a matter of laWlTo have a property interest in a benefit, a person clearly
must have more than an abstract need or desire for it. He must have morearttaieal
expectation of it. He must, instead, have a legitimate claim of entitlementTowri of Castle
Rock v. Gonzale$45 U.S. 748, 756 (2005) (quotiBgard of Regents of State Colleges v. Roth
408 U.S. 564, 577 (1972)). Furthermore, such entitlements are not created by the Constitution;
instead, they are created by “existing rules or understandings thdt@teran independent

source such as state lawRoth 408 U.S. at 57.7Finally, a benefit does not give risedo

3 Plaintiff may be inclined to argue that defendant, by undertaking to aid Mr. Rutittegsed

the danger to him by deterring others from coming to his rescue. This argumaainrtize

context of the state custody exceptimas viewed skeptically biype Court inHarris, which

noted that “it is no longer the ‘deprivation of liberty’ which causes the injury . . . so asutie
‘deprivation of visibility’ or the appearance of helplessnessairis, 932 F.2d at 15The Gurt
warnedthat such a doctrineauld subject ambulances drivers to constitutional duties every time
they piclked up a patientand concludethat it was “not at all confident” that the Supreme Court
or other federal courts would extend the custody exception to encompass this kindiohsituat
Id. Moreover, plaintiff here does not plead facts suggesting that defendant deteered ot
rescuers.Unlike Harris, where police had locked an individual in a police wagon, defendant did
not remove Mr. Rudddrom public sight; to the contrary, he was returned to his car. And
because he was left there unattendlechnnot besaid that passsiy withhdd aid, believing that

Mr. Rudder was already being adequately assisted.
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property interest if governmeatfficials may grant or deny it in their discretionpwn of Castle
Rock 545 U.S. at 7560¢r if it runs to the public generally rather than to particular individuals.
See idat 765 (noting that even mandatory government services do not necessarily create
property interests because thragly “serve various legitimate ends other than the conferral of a
benefit on a specific class p&ople”).

It is illustrative to contrast this case wiflastle Rockwhereplaintiff had obtained a
restraining order against her husband, whichibkatedby taking plaintiff'sthree childrerfrom
their home when they were playing outside. Over the course of several lzoutiff made
numerousgalls tothe police requesting that they enforce the restraining order. The police,
however repeatedlyefused to take action, and soon thereafter, the three children were found
dead, having been killed by plaintiff's husbard. at 751-54. Raintiff allegedthather due
process rights were violated because she had a property interest in havisyaimang order
enforcedof which she was deprived without adequate prockEksat 754.

A Coloradostatuteappeared to make enforcement ofb&trainingorder mandatory.
Thestatute statethata “peace officer shall use every reasonable meaesforce a restraining
order; andthat “a peace officer shall arrest, or if arrest would be impractical ureler th
circumstances, seek a warrant for the arreatrettrained person” when there is probable cause
that the restrained person violated a provision of the restraining dddet 759 (quoting
Colo.Rev.Stat. § 18-6-803.5(3) (1999)).

Despitethis apparently mandatory language, the Supreme Court found that enforcement
was nottruly mandatory in light of the “weléstablished tradition of poliaiscretion” that has
“long coexisted with apparently mandatory arrest statuties.at 760. Additionally, the Court

noted that the plaintiff did not specify the precise means of enforcéhagnhe statute
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mandatedstatingthat “such indeterminacy is not the hallmark of a duty that is mandatiaty.”
at 763. Finally, the Court found theten if the statute was readraandating enforcemejt

did not entitle thelaintiff to enforcement becaugater alia, one cannot “safely be entitled to
something when the identity of the alleged entitlement is vague,” and becaatsuletself
did not indicate that the beardraoprotective order was entitled to enforcement.ofdt at 63-
66.

Here, the only statute that could arguably creaimperty interest is D.C. Code 8§5-
401(b), which states th&EMS “shall provide preiospital medical care and transport within the
geographical boundaries of the District of Columbajor changes in the manner the
Department provides emergency medical services shall be approved by sasufitiie
Council.” D.C. Coeé § 5401(b). Under this statute, plaintiff's alleged property interest is far
moreamorphous than the one asserte@astle Rock The statute iCastle Roclat least
identified some state actiots which the plaintiff could plausibly have been entitled, including
arrestof the violatorthe seekingf an arrest warrant, and the use of “every reasonable means”
to enforce the ordend. at 59. Nonetheless, the Supreme Court found this insufficientynd
definition, plaintiff's alleged entitlement to “prenospital medical care” is even more so, since
the D.C. stat@provides no meaningful definition &bre-hospital medical caré Though
plaintiff points to other jurisdictions thaavedefinedthe term to include stabilization, airway
clearance, cardiopulmonary resuscitatiand the like (Pl.’s Opp’n. at 15i]f [plaintiff] was
given a statutory entitlement, we would expect to see some indication of thatstatute itself

Castle Rock545 U.S. at 765 (emphasis added).
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Given that plaintiff's alleged entitlement is even more indeterminate than tlessered
in Castle Rockit cannot be said that defendant had a mandatory duty to provide pre-
hospitalization medical carer that paintiff hada claim of entitlement to it.

Finally, nothing in the statue indicati®t it was intended to confer an entitlement to a
specific group of individuals. Whereas fiastle Roclstatue referred to “protected persons”
(though not in connection with a right of enforcemeidt),the D.C. statute does not even
identify a class of beneficiaries, much less grant them an enforceablengatical care. Read
as a whole, the statute merely identifies the nature and geography of tbesterberendered
by FEMS

The Courtthereforeconcludes that plaintiff has not pled a property intettesttcould
form the basis of a procedural due process cladnd, because she has not pled a substantive
due process claim, there is no basis for suit under 42 U.S.C. § 1983.

1. StateTort Law Claims

This Court was authorized to hear plaintiff's state law claims under penulisaligtion.
(Compl. 1 1.)Given that the Court is dismissing plaintifbaly federal law claim, it iproper to
dismissplaintiff's state law claims without prejudic&ee Carnegiddellon University v. Cohill
484 U.S. 343, 350 n.7 (1988) (“[I]n the usual case in which all fetkasatiaims are eliminated
before trial, the balance of factors to be considered under the pendent jomnsdastirine-
judicial economy, convenience, fairness, and comvitlypoint toward declining to earcise

jurisdiction over the remaining staf@w claims.”).
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CONCLUSION
For the foregoing reasons, defendant’s motion to dismiss is grantedMaimisrandum
Opinionis accompanied by a separate order.
/sl

ELLEN SEGAL HUVELLE
United States District Judge

DATE: September 28, 2010
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