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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMES M. LEWIS,
Plaintiff,
V. Civil Action No. 10-00842 (RBW)

SECRETARY OF THE NAVY

o N N N N

Defendant.

)

MEMORANDUM OPINION

James M. Lewis, thpro seplaintiff in this civil case, seeks injunctive and
declaratory relief undehe Administrative Procedure Act (“APA”), 5 U.S.C. 88 701-706
(2006) and 28 U.S.C. § 1331 (2006), alleging thatSecretary of the Navy (the
“Secretary”), the Board for Correction of Naval Records (the “Board”) VinDean
Pheiffer, Executive Director of the Boardiolated 10 U.S.C. § 1552 (2006y
“confer[rind adjudicatory power on staff members who work for, but are not members of
[the Board] and allowing them “to evaluate reconsideration requests submitted by

veterans and actijeuty] members of the Navy and Marine CorpsComplaint (“Am.

! The Court notes that the plaintiff lists the Secretary of the NheyBoard for Correction of Naval
Recordsand W. Dean Pheiffaasdefendants in the body of the amendethplaint, however, only the
Secretary of the Navy has been narmetthe captioras a defendant for purposes of this lawsuit.

210 U.S.C§ 155Za)(1)allows"[t] he Secetary of a military department [taprrect any military record of
the Secretary’s department where the Secretary considers it necessary to correcbarearove an
injustice” Id. “[S]uch corrections shall be made by the Secreaating through boards of civilians of the
executive part of th[e applicablejilitary department. 1d.
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Compl.")at1.® Currently before the Court is the defendants’ motion to dismiss,
Defendant’s Motion to Vacate Entry of Default; Defendant’s Opposition to Rfainti
Motion for Default Judgment; and Defendant’s Motion to Disraisk and the plaintiff's
crossmotion for summary judgment. Upon consideration of the plaintiff's amended
complaint, the defendants’ motion to dismiss, and all relevant submissions by the
parties? the Court concludes for the reasons that follow that the defendants’ motion to
dismissmust be granted

|. BACKGROUND?

Thefollowing facts are not in disputend are taken from either theanded
complaint or the defendant’'s memorandum in support of its mudgidismiss The
plaintiff enlisted in the United Staté&arine Corps in 1968. Def.’s Merat2. Two
years later, 0 May 22, 1970, “a geeral courmartial found [the p]laintifiguilty of
assault with a deadly weapon and multiple specifications of disrespect, strikorg
commissioned officer, and making threats,” &edvas sentenceth addition to the
imposition d othersanctiors, to“confinement and bad conduct discharggat was

designatedo become effectiven August 27, 19711d. at 2-3.

% The plaintiff amended his original complaint on September 13, 2010, koyefailed toamencdthe title
of his amended complaint, which was filed with the clerk’s offinder the title “Complaint.”

* In addition to the documents already identified, the Court consideredllihwifig submissions in
reaching its decision: (Ihe Defendant's Memorandum of Points and Authorities in Support of
Defendant’s Motion to Vacate Entry of Default; Defendant’s Oppositidtamtiff's Motion for Default
Judgment; and DefendastMotion to Dismiss (“Def.’s Me), (2) the Plaintiff's Opposition to
Defendant’s Motion to Dismiss; Plaintiff's Motion for Summaiudgment (Pl.’s Opp’n)3) the
Defendant’s Reply Memorandum in Support ofé@want’s Motion to Dismiss and in Opposition to
Plaintiff's Motion for Summary Judgment (Def.’s Rejlynd the Plaintiff's Replay [sic] Memorandum to
Defendant’s Opposition to Plaintiff's Motion for Summary Judgment

®> The Court notes that thelaintiff failed to include a statement of facs required by.ocal Civil Rule
7(h)(1) of the Rules of the United States District Court for the District bfr@loia, with his motionfor
summary judgment.



After completing higerm ofconfinementm Marchof 1971, theplaintiff
“requested and received appellpteview] leave,during which he . . await[ed] final
appellate review and execution of the bad conduct chatdedt 23 (footnote omitted).
Ultimately, theUnited States Court of Military Appeals denied the plaintiffsquest for
review, and he was issued a bad conduct discharge effective August 27, 19 7it.3.
Thereafter“in September [of] 1972, the same court, acting upon a petition for
extraordinary reliefrevergd [the plaintiff's courtimartial conviction for a jurisdictional

defect in the cort-martial,” id. (citing Lewis v. United State<l5 C.M.R. 937, 937

(C.M.A. 1972)),becausdt failed “to specify the name of the judge who was requested to

try the case” and thus lacked jurisdictituewis, 45 C.M.R.at937. Furthermore, on

March 28, 1974, the “[pintiff's bad conduct dischargeas administratively changed to

a general discharge undeamorable conditionby reason of convenience of the

government, aridthe plaintiff“was assigned a-enlistment code of RE-4Def.’s Mem

at3, which “is the most restrictive #nlistment code the Department of tavy issues .
.and . . . require[s] a waiver from the service headquaftene-enlistmentjd. at 3

n.3. Sveral years later, “[i] 1983, [the dhintiff petitioned he Naval Discharge Review

Board . . . to upgrade hgeneral discharge an honorable discharge,” but the Board

denied his request after considering haatire military record. Id. at 3.

In 1984, the plaintifsought relief fronthe Board“seeking to remove evidence of
his appellate leave, unfavorableealistment code, and certain conduct marks from his
record! Id. The plaintiff “also sought reinstatement and retroactive promotidn.The
Boarddenied his requesion April 3, 1984.1d. Unsatisfied with thelecision in

November of 1987 the p]laintiff requested reconsideration from the B[oardld.



“The B[oard]reopenedis case and fourfthat] relief was warranted.'ld. Accordingly,
the Board“remov][ed] service record entries reflecting the caunartial conviction as
well as certain conduct marksltl. “However, the Board] . . . denied [the p]laintiff's
reinstatement request and found that he was not entitled to back pay or constructive
service credit.”Id. Finally, “the Hoard] affirmed the characterizatiaf [his] discharge
as ‘general under honorable conditions’ and foundri&e! ref-] enlistment codevas not
erroneous or unjust.ld. at 34. The plaintiff was informed of the Bahis decision on
June 7, 1988d. at 4.

On May 18, 1989, thplaintiff filed suit in this ourt, challenging both his
discharge and the Boasdactions. Id. at 4. The court grantedimmary judgment to the
Secretaryn that matter“finding that the glaintiff's direct challengdof his discharge]
was timebarredand that the B[oatd]” actions were not “arbitrary or capricious, [or]
unsupported by substantial evidence, or erroneous in lelyDef.’s Reply Exhibit

(“Ex.”) 1 (Administrative Record Excerpt, Lewis v. Sec’yNd#vy, Memorandum

Opinion (D.D.C. June 29, 1990)ewis v. Sec’y oilNavy, No. 89-1446, 1990 WL

454624 (D.D.C. June 29, 1990)).

Approximately two yeartater, on April 1, 1992, thelaintiff filed a complaint in
the UnitedStates Court of Federal Clairsgeking judicial reviewof the June 7, 1988,
B[oard] decision denying his request for reinstatement, retroactive promotion, &nd bac
pay.” Def.’s Mem.at 4. Thatcourt dismissed the plaintiff's complaint “finding that his
claims were barred by the sttwof limitations applicable to th[e] courtld.; seelewis

v. United States, 27 Fed. Cl. 104, 107 (199&grpreting the skyear statute of

limitations to run from the plaiiff’'s initial discharge in 1971).



Years later, o November 7, 2008, the phiff again petitioned the Boafdr
reconsideration. Am. Commt2. In addition to other documentkid petition
contained “paragraphs from the Marine Corps Separation Manual that [had been] in
effect at the time of the plaintiff's dischatfjevhich the plaintiff alleges “establifdd]
that the characterization of tegparation from the Marine Corps [wa]s erroneoud.’at
3.

32 C.F.R. § 723.9 (2006) provides that treaRIwill review a petitionfor
“further consideration. . only upon presentation .of.new and material evidence” and
that “all requests for further consideration will be initially screened bxeeutive
Director of the Board to determine whether” such evidérasebeen submitted32
C.F.R. 8§ 723.9see ado Am. Compl. at 2.If the Executive Director determines that such
evidence has been submittéthe request shall be forwarded to the Board for a
decision,” however, absent such evidence, “the applicant will be informed that his/her
request was not comgred by the Board because it did not” meet ¢oglirements othe
regulation. Am. Compl. at 2In a letter dated February 3, 2Q@8eDirector of the
Boardallegedlyinformed theplaintiff that“[a]lthough at least some of the evidence . . .
submittedwals new, it [wa]s not materidland reconsideration was not appropriate
because “even if th[e] information was presented to the Board, the decision would
inevitably be the sanie® Id. at 3. The plaintiffresponded i letter asserting théte
February 3, 2009 denial was based on varablegied “error[s] Id. On March 17,

2009,the Director wrote the plaintiff again, clarifying the bésisthe decision and

® The plaintiff's amended @mplaint quotes extensivefyom a letter dated February 3, 2008ljegedly
sent to him from the Eecutive Director of the Board; however, the actual letter was not subffiaittdoe
Court’s review.



reiterating that the plaintiff evidence was not considered newraterial as required
for reconsideration of the plaintiff's cassnd stating that the plaintiff's application for
reconsideration “was properly deniedd. at 1011.

On May 20, 2010, the plaintifhstitutedthis caseid. at1, claimingthat the 2009
Boarddecision was erroneolecause 10 U.S.C. § 1552 (a)@quires that the
correction of military records “beade by the Secretary acting through boards of
civilians,” id. at 1-2, and that it was improper for tkxecutive Directoof the Board to
be the ste individual to “consider and adjudicate” his reqUestreconsiderationd. at
11. In response, the defendant contetidga theplaintiff failed to properly effecservice
of process, which deprives this Court of having personal jurisdictientbedefendant,
Def.’s Mem. & 10-12, that this Court lacks subject matter jurisdiction because the
complaint is barred bthe applicablestatute of limitationsid. at 1216, and that the
plaintiff has failed to state a claim upon whigtief may be granted because the
complaint is barred by res judicaad collateral estoppel, idt 16-23. The defendant
argues that the complaint is subject to dismissal on all of these groundsis@&tta
Court concludes that it lacks subj@sgtterjurisdiction, the defendant’s other arguments

for dismissal will not be addressed.

"The Court notes thanoFebruary 2, 2011, after filing this action, the plairftiéid a second complaint in
the United States Court of Fede@himschallenging his 197#lischargeand the Bards 1988decision
denying his request for reinstatement, back pay, and constructweesenedit. Def.’'s Mem at5. That
court dismissed gncomplaint finding that itwasbarred by the statute of limitations, res judicata, and
collateral estoppelSeeDef.’'s Mem at 5;_Lewis v. United State89 Fed. Cl. 772, 780, 783 (2011)
Although the plaintifivas awaref the Boards 2009decisiondenying his request for reconsideratain
the time he filed hisecondcomplaint in the Court of Federal Claims, the plaintiff did rai¢ethe alleged
violation of 10 U.S.C. §552in that case Def.’s Mem.at 22.




1. STANDARD OF REVIEW
A motion to dismiss under Federal Rule of Civil Procedure 12(b)(1) requires the
court to ettermine whether it has subjeuatter jurisdiction ovea case SeeGrand

Lodge of the Fraternal Order of Police v. Ashcroft, 185 F. Supp. 2d 9, 13-14 (D.D.C.

2001). Inassuming whether a court has subjeettter jurisdiction, “[t]he plaintiff bears

the burden of persuasion . . . by a preponderance of ithenee.” Pitney Bowes, Inc. v.

USPS 27 F. Supp. 2d 15, 19 (D.D.C. 2008¢eLujan v. Defenders of Wildlife, 504 U.S.

555, 561 (1992). In evaluating a motion to dismiss under 12(thE fourt must
“assume the truth of all material factual allegationthe complaint and ‘construe the
complaint liberally, granting [a] plaintiff the benefit of all inferendeattcan be derived

from the facts alleged.”’Am. Nat'l Ins. Co. v. FDIC, 642 F.3d 1137, 1139 (D.C. Cir.

2011) (quoting Thomas v. Principi, 394 F.3d 970, 972 (D.C. Cir. 2005)). Howkeer, t

courtis not limited to he allegations in the complaiahd“mayconsider materials
outside the pleadings in deciding whether to grant a motion to dismiss for lack of

jurisdiction.” Jerome Stevens Pharm., Inc. v. FDA, 402 F.3d 1249, 1253 (D.C. Cir.

2005) (citingHerbert v. Nat'l Acad. of Science874 F.2d 192, 197 (D.C. Cir. 1992)).

Whenevaluatingpro se litigand’ complaints, courtare required téhold [such

pleadings] to a less stringent standard.” Haines v. Kerner, 404 U.S. 519, 520 (1972).

Nonethelessgven pro se plaintiffs must “act diligently” to pursue their claims withén th

statutorily prescribed limitatioperiod. Cristwell v. Veneman224 F. Supp. 2d 54, 61

(D.D.C. 2002) (Walton, J.) (crig Bowden v. United States, 106 F.3d 433, 438 (D.C. Cir.

1997)).



[11.LEGAL ANALYSIS
Beforethe Court camddress the merits of the plaintiff's claim, it mfisgt
determinewhether that claim is barrdxy thecontrollingstatute of limitations. fe
applicable statutef limitations is 28 U.S.C. § 2401(a) (200&ich governsuits
brought byservice membarseeking to corredheir allegetyy improper discharge and

decisions renderday administrative review boasd SeeWalters v. Sec’y of Def.725

F.2d 107, 111, 113 (D.C. Cir. 1988ewis v. Sec'y of Navy1990 WL 454624, at *4lt

provides thatevery civil action commenced against the United States shall be barred
unless the complaint is filed within six years after the right of action ficstias.” 28

U.S.C. § 2401(a). “Unlike an ordinary statute of limitations, § 2401(a) is a jurisdictional
condition attached to the government’s waiver of sovereign immunity and, as such, must

be strictly construed.”_Spannaus v. DOJ, 824 F.2d 52, 55 (D.C. Cir. 1987).

“A service member who seeks administrative review of his or her discharge and
obtains an adverse decision from the administrative review board may apply for

reconsideration of the adverse review board decision . Nihiserv. White, 211F.

Supp. 2d 125, 128 (D.D.C. 2002)But “if an application [for reconsideration] is not

filed within six years of the adverse review board decision, the period for guigin

8 Some courts have held thga“civil] suit must be filed within six years of the adverse review board
decision, regardless of whether, or when, an application for reconmdeasdfiled,” Nihiser, 211 F.Supp.
2d at 12829, while other courts have held that “the period for filing suisrinom the date of
reconsideration, provided that the application for reconsideratidadsaithin six years of the adverse
review board decisionjt. at 129. Under either interprétan, the plaintiff’scomplaintis barred by the
statute of limitatbnsbecause it was filedutside of bottiime periods At least one court hd®eld thatn a
situation where the request for reconsideration is filed more tha®eais after the original decision, it
would nonetheless be timelf/the Board on reconsideration considetadw evidenctor “changed
circumstances,Green v. White319 F.3d 560, 566 (3d CR003);however,adherence to thisle would
notaid the plaintiff inthis case as th@irector of theBoardfound that theplaintiff failed to present any
newand materiakvidenceandaccordingly, refused taeferthis mattetto the Board for reconsideration.




federal courtdoes not run from the date of the decision on reconsideration, instead

runs from the date of the adverse review board decisioh at 129 (emphasis added)

(relying onKlehr v. A.O. Smith Corp., 521 U.S. 179 (19R97)This rule prevents

litigants from using the filing of applications for reconsideratioddlay the running of
the six year statute of limitations indefinitely, thereby thwarting those paheticls
which are to be served by any limitation of the time within which an action must be

brought! Nihiser, 211 F. Supp. 2d at 129 (internal quotation marks and citation

omitted). In Klehr, theSupremeCourt declined to interpret tistatute of limitations
applicable to civil violation®f the Racketeer Influenced and Corrupt Organizatidos

18 U.S.C. 88 1961-1968, to run from thete of thdast “predicate act” of the

conspiracy. It reasoned that such an interpretation would “create[] ationg period

that is longer than Congress could have contemplated” and would “continue indefinitely
interfering with the “basic objectiverepose—that undies limitations periods.” 521

U.S. at 187.

Here, the defendaseels dismissal of the plaintiff @mendeadomplaint pursuant
to Rule 12(b)(1), arguing thétis time-barred? Def.'s Mem. atl2. The defendant
arguesthat “a petition fo reconsideratiofiled more than six years from the initial
adverse decision does not delay the running of the six year statute ofdimsitaind the
period for filing suit would then run from the date of the initial adverse decisidnat
16 (internd quotation marks and citatiamitted) And the defendant notes thaét

“[p]laintiff was informed of the B[oard]'s decision on June 7, 1988"fauéed torequest

° As noted earlier, the defendaaiso clains that the court “[lJacks [p]ersonal [jlurisdiction [o]ver [tf]he
[d]efendant [b]ecause [t]he [s]ervice [o]f [p]rocess [w]as [i]nsufficiend #mat the “[p]laintiff [h]as
[flailed [t]o [s]tate [a] [c]laim [u]pon [w]hich [r]elief [c]an [b]e [g]ranted [b]aase [t]he [clomplaint [i]s
[blarred [b]y [r]es [jJudicata [a]nd [c]tdkteral [e]stoppel.” Def.’s Menat 10, 16.



reconsideration from the Board until November 7, 2008, “approximately twenty years
later.” Id. at 1516. Thus, the defendant pogitsit the “[p]laintiff's complaint is barred
by the statute of limitations.Id. at 16.

In oppositiontheplaintiff assertd¢hat his current “complaint originate [sic] from
the violation of 10 U.S.C. § 1552 in [his] application for correction of his military record
submitted on November 7, 2008][, which] . . . occurred on February 3, 20tfhsa
result,heopines that he had “until February 3, 2015, to bring suit.” PIs.’s Qgi8n
The defendant respontigat the “[p]laintiff merely reiterates his position that the period
for filing his present suit began on February 3, 2008 first date Bard] declined to
consider his most recent application for reconsideration,” and that if thensrerto
agreewith the plaintiffs position it “would provide [the p]laintiff with ‘the power to
avoid the jurisdictional bar every time he submitted an application which was codsidere
by the Bard.” Def.’s Opp’'nat4-5 (quotingNihiser, 211 F. Supp. 2d at 129).h&
defendant maintains that “to allow this would make 28 U.S.C. §(@3@ieaningless.”
Def.’s Opp’n a5 (internal quotation marks and citation omitted). Finally, the defendant
contends that “regardless of whether or not the reasoniNthser applies here, the
B[oard]'s rejection of the . . . [plaintiff's] 2008 request for reconsideration” would not
affect therunning of thestatute of limitations because the “[the p]laintiff did not submit
any new evidence with that request for reconsideratitth."The defendant further
represents thdiecause no new evidence was preseriteeé B[oard] never reopened
[the p]laintiff's case for substantive review. . [and]as a result, since thgdard] never
re-opered [the p]laintiff's case since the June 788 @lecision, the statute of limitations

lapsed in June 1994 1d.

10



Reiterating some of the history in this cabe, plaintiff first sought review of his
general discharge from the Naval Discharge Review Boat883. Def.’s Mem. at 3
The Naval Dischrge Review Board denied his request shortly theredfierThen, in
1984, the plaintiffnext sought relief from the B[oartiland that petition was also denied.
Id. Next, in November of 1987, the plaintijet agairrequested reconsideratibg the
Board andit removed certaimformationfrom his record on June 7, 198R8l. at 3-4.
Theplaintiff then waitedwenty years and six months before agaetitioning for
reconsideratiofy the Board on November 7, 2008.Seeid. at 1516. Applying the
rule that an application for reconsideration must be filed within six yétmshe adverse
review board decisiowas issuear the “period for filing suit does not run from the date
of the decision on reconsideration, [but] instead it runs from theofitte adverse
review board decisionNihiser, 211 F. Supp. 2d at 129, the plaintifés requiredo file
the matternow before the Coutiy no later than June 7, 19%lIx years after thedard
denied “[the p]laintiff's reinstatement request and found that he was notemtitback
pay or constructive service credit, affirmed the characterization of [his] discharge as
‘general under honorable conditions,” and found the . . . re[-]enlistment code&gbeli
to the plaintiff] was not erroneous or unjusbef.’s Mem. at 34. This conclusionis
requiredbecause the plaintiff did not seek reconsideration of the 1988 denial until more
than six years after the adverse review board decision; accordinglyapopriate to

calculate the limitatins period from the date of the 20@@onsideration date. See

19 The gaintiff was not required to file higriginal petition for administrative review within six years of his
initial discharge in order to meet statute of limitation requiremsee&Carter v. Dept. oNavy, 2006 WL
2471520, at *5 (D.D.C. 2006) (Walton, J.); however, after petitioning feewefrom the Bardin 1988
andreceivingan adverse decision in 1988 had only six yeafsom that dateto file a petition for
reconsideration in order for his claim to remain timelygurposes gbursuinga civil lawsuit. The

plaintiff failed to meet that deadline.

11



Nihiser, 211 F. Supp. 2d at 12T hereforethis cases time-barred Interpreting the
statute of limitations to run from the date of the plaintiff's last administrative gppeal
regardless fowhenthe administrativeappeal was filedvould allow the plaintiff to toll
the limitations period “indefinitely,” which would certainly “create[] a limitasgmeriod
... longer than Congress could have contemplatgtéhr, 521 U.S. at 187.
V. CONCLUSION

For the reasons set forth above, the Court concludes that the plaintiff's amended
complaint is barred by theontrollingstatute of limitations. Accordingly, the defendant’s
motion to dismiss the plaintiffsraended Complaint is granted, as this Court lacks
subjectmatter jurisdictiorto entertain this matter

SO ORDERED??

REGGIE B. WALTON
United States District Judge

1 Because the Court finds the plaintiff's claims are barred by the statiingtafions, it is not necessary
for the Court to consider the plaintifiisossmotion for summary judgment.

12 An order will be issued contemporaneously with this memorandum opinionsfh)ssing the plaintifs
amended Complaint, (2) dismissitige plantiff's crossmotion for summaryydgmentdue to lack of
subjectmatter jurisdictionand (3) closing this case.

12



