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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROY A. DANIEL, et al.,
Plaintiff s,

V. Case No. 1@v-00862(APM)

J. PATRICIA WILSON SMOQOT, et al., )

Defendans.

N

)

MEMORANDUM OPINION AND ORDER

This case is back before tbeurt on a motion by Defendaritee U.S. Parole Commission
and its individualCommissionergcollectively, “Defendant” or “the Commission”), teconsider
the court’sdecisionof February 13, 2018SeeMem. Op., ECF No. 99That decision concerned
a motion by Plaintiffs-individualswho remain incarcerated for D.C. Code offenses that occurred
on or before March 3,1985, but who have never received parel®d enforce a Settlement
Agreementhat requireshe Commissiorto conductPlaintiffs’ parole hearingasing theguidelines
thatwere in place at the time of their offensé¥aintiffshadalleged that the Commission was not
carryingout its obligations under the Agreemeangood faith both with respedb its actualparole
decisions and the scheduling of any subsequent hedolfmsing a denial of parole.The court
agreedvith Plaintiffs only as to the lattéssue finding thatthe Commissionyy ordering sebffs of
greater than one year fthre lion’s share obffenders, was violating the mandate tretiearings
“ordinarily” be heldwithin one year Thecourt ordered the Commission to hotthearingss soon

as practicabléor all inmateswho had no recemtisciplinary actions
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Defendant now asks the court to revitstdecision on grounds that the ordecortrary to
the terms of the parties’ Settlement Agreemamproperlycabins the Commission’s discretion,
andassignaundue weight to Plaintiéf evidence Upon consideration of the parties’ arguments
and evidence, the court deniagart and grants in part Defendant’s motion.

. BACKGROUND

A. History of the Parole Guidelines

The court begins with some histmal background Until 1997,the District of Columbia
Board of Parole (“Board”) madearole determinations for D.C. Code offendeBetween 1972
and 1985,he Boardapplieda set ofguidelinesthat it had adopted in 194721972 Guidelines”).
The 1972 Guidelinesuppliednonexhaustivefactors for the Board to consider when making
paroledeterminations.See9 D.C.R.R. § 105.1 (1972)If the Board denied parole, the 1972
Guidelines provided a general rdta imposing “setoffs,” that is, the time period between the
denial of parole and the next paralensideratiorhearing or “rehearing” See9 D.C.R.R. 8103
(1972). The rule stated as follows:

All prisoners serving a maximum sentence of less than five
years who were denied parole at their original parole hearing will
ordinarily be granted a rehearing no later than six maaites the
Board’s last action.

Prisoners serving a maximum sentence of five years or more
who were denied parole at their original hearordinarily will
receive a rehearing one year after thst action taken by the

Board... .

In all cases ofehearings, the Board reserves to itself the
right to establish a rehearing date at any time it feels such would be



proper, regardless of the length of sentence involved or the time
remaining to be served.

Id. (emphasis added)Although the 1972 Guidelines granted the Board discretiatetoate
from the “ordnary” oneyear seff, it was silent as tthefactorsthat might warrant a departure
Seed.

The Board adopted new parole guidelines in 198b¢ch came to b&nown as the “1987
Guidelines,” in reference to the year they were publish8ee Paroling, Recommitting, and
Supervising Federal Prisoners: Prisoners Serving Sentencestbadénited States and District
of Columbia Codes, 80 Fed. Reg. 63,01563,115Oct. 19, 2015]Final Rule)(noting a March
4, 1985, effective dati®r the “1987” regulations, whicheplaced the 1972 regulationsge also
Sellmon v. Reilly551 F.Supp. 2d 66, 85 (D.D.C. 2008) (noting that the 1987 regulations were
“formally adopted in 1985 and published in May 1987The 1987Guidelines contained rule
similar to thatof its predecessaregarding rehearings It, too, stated that individuakerving
maximum sentences of five or more yeamdinarily shall receive a rehdag one (1) year after
thelast action taken by the Boardtioughthe Boardetained discretion to establish any rehearing
date itdeemedproper. D.C. Mun. Regtit. 28,8 103 (1987) Like the 1972 Guidelines, the 1987
Guidelines did not specify criteria the Board could considéeniding whether to imposeset
off of greater than one year.

For decadeghe Board made sefff determinationsinderthe operative Guidelines, and
thosealone But hat changed irthe early 199Qs In late 1991, théBoard adoptedand then
amended in early 199policy guidancdhatfor the first timegave shape to the Board’s discretion
in scheduling rehearingsSeeD.C. Boad of Parole, Policy Guidelin®econsideration Hearings
—Establishing DatesApril 27, 1992 [hereinafter 1992 Policy Guideline]. Th@92 Policy

Guidelineenumeraéd multiple nonexhaustiveaggravating and mitigating factors that the Board



could consider when determining whether to assign an offender a rehearing dataglater or
earlier tharthe oneyear norm Seed. 88 V.A.2, V.A.3. Aggravatingactors includedthat“[t]he
instant offense involved ongoing criminal behavior of leadershipinoés organized, criminal
venture”; “a lengthy history of criminaliyelated alcohol and/or substance abuse”; “an unusually
extensive or serious prior record (at least five felomyvictions)”; “[t]he instant offense involved
unusual cruelty to victim(s) or involved especially vulnerable victims”;"agyukeated or extremely
serious negative institutional behavior.ld. 8 V.A.2. Mitigating factors includedthat the
defendant “has been [an] exceptional program participdat’record of &clusively trivial
offenses”; ‘a substantial crim&ee period since the last offense”; anld]Here has been a
substantial previous period in custody on other sentence(s) or thaeprisges aubstantial
period of time on additional committed sentencéd.’8V.A.3. Thus,although one yeaemained
the normfor a setoff under the 1992 Policy Guidelinthe Board now hadefinedfactors that
would warranta departure, including notably tBeverity of the offense conduct.

Congress leminated the D.C. Board of Parole 1997 andassigned the Board’s task of
making parole decisions for persons convicted of violations of DistriCotumbia law to the
United States Parole Commissiddalanced Budget Act of 199Pub. L. 10533, § 11231 (a)b).

In 2000, the Commissioadopted new guidelindsr D.C. Code offender§2000 Guideling”).
See28 C.F.R. § 2.70et seq The 2000 Guidelinesequiredthe Commissiorassign numerical
values to aspects ahindividual's pre- and postincarceration historyand then use that number
as a proxy for the risk posed by the offenidemaking paroling decision28 C.F.R.8 2.80(h—
(n); see alscSellmon 551 F. Supp. 2d at3. As to setoffs, the 2000 Guidelines called for a

presumptive thregear time period between parole consideration hearirg® C.F.R



8§ 2.75(aj1)(iv), while grantingthe Commission discretion to shorten that period if “new and
significant information concerning the prisonerthee availablad. 8§ 2.75(e).

B. Procedural Background

1. The Initial Litigation

Plaintiffs® are individuals who were convicted of D.C. Codesnffeshatoccured onor
before March 3, 1985, and who became eligible for parole on or aftersAbgl1999but remain
incarcerated Pls.” Mem. inSupp.of Mot. to Enforce Settlement Agreement, ECF No. 82 (under
seal) [hereinafter Pls.” Mem. to Enforce], atske alsdStipulation of Settlemen®& Dismissal,
ECF No. 77 [hereinafter Settlement Agreement], at 1. They filed ¢hanachallenginghe U.S.
Parole Comnssion’suse ofthe 2000 Guidelingsnstead othe 19725uidelineghatwerein place
at the time of their offenseasviolating theEx Post Facto ClaussdDue Process Clauses of the
U.S. Constitution SeegenerallyCompl., ECF No. 1 The gravamen d?laintiffs’ Complaintwas
that Defendant’s application of the 2000 Guidelines creatsthaificant risk” of an increased
minimum sentenc#hat Plaintiffshadto serve before becoming eligible for parold.  313.In
other words Plaintiffs alleged thatapplying the 2000 Guidelinegrolongedtheir terms of
incarceratiorrelative to the 1972 GuidelineSee, e.qgid. § 88 see alsad. 11 52, 54, 56, 63, 69
As relief, Plaintiffs asked the court to direct the Commission to imahdediate rehearings for
themselves and similgr situated offenders and to order the Commission to apply the “Parole
Board’s statutes, regulations, guidelines, policies and prathiaewere in effect at the time” tine
offenses were committed, meaning the 1972 GuideliSe®. id [ 65—66.

AlthoughtheComplaintfocused primarily otherisk of prolonged incarceration undée

Commission’s 2000 Guidelines relative to the Boald$2 Guidelinesthe Complaintontained

1 For ease of reference, the court refers to the named Plaintiffs and alllgisiilzated D.C. Code offenders who are
covered by the Settlement Agreemast‘Plaintiffs” in this opinion.
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a single paragrapregardingthe differencean the timing ofrehearingaunder the two regimes
Specifically, Plaintiffs alleged
[U]nderboth the 1972 Regulations and the 1987 Guidelines, even if
the Board denied parole to a prisoner serving a sentence greater than
five years, he would only have to wait one more year for another
opportunity at parole. By comparison, under the 2000 Guigkeli
the same prisoner must wait at least three years, possibly more, for
another parole hearing even when he was already within his 2000
Guidelines range at his first hearing.
Id.  111. And, while the Complaint generally asked the courbitderthe Commission to apply
the 1972 Guidelines, Plaintiffs sought no specific relief concernin@@taed’s sebff policies
and practices.

The district court initially dismissed the classtion Complaint for failure to state a claim
pursuant to Rule 12(l9) of the Feeral Rules of Civil Procedur®aniel v. Fulwood823 F.Supp.
2d 13, 15(D.D.C. 2011),rev'd, 766 F. 3d 57 (D.C. Cir. 2014)The D.C. Circuit however,
reversed,holding that Plaintiffs “raised a plausible claim that thegpplication of the [2000
Guidelines] to their cases violates the Ex Post Facto clause” bedmssrules and their
apdication “indicate that [Plaintiffs] are subject to a long presumptive period ablp
unsuitability that would not have applied to them under the 1972 Gedélibaniel, 766 F.3d
at66. The D.C. Circuit, howevemade no mention dhetwo regimes’ respecte/rules orthe
timing of rehearingsSee generally id

2. Proceedings on Remand

The Circuit’'s decision set in motion a series of events that ultimately enddthe

Settlement Agreemeitihatis thesubject ofthe motion presently before the couwith the case

on remand in the spring of 2015, Defendant st&ethe court that itvas considering‘a rule

change that would grant hearings to Plaintiffs pursuant to the 1972 regslatseeDef.’'s Mot.



to Dismiss ECF No. 68 [hereinafter Def.'s Nov. 11, 2015 Brief], at 5 (summarizing
representationBefendanimade to the court at an April 29, 2015 status conferena#ile the
Commission was consideriggch actiopPlaintiffs filed an Amended Complaint thrapeated the
substance of their initialomplaint including, onceagain,only apassing reference the timing
of rehearings SeegenerallyAm. Compl, ECF No. 50see alsad. § 105.
Soontherafter,on October 14, 2015, Defendant promulgated and publzinesy rule,

28 C.F.R. 8.80(p)(“New Regulation”) Def.’sNov. 11, 2015Brief at 5;se€28 C.F.R. 8.80(p).
The New Regulation, generally speaking, provided that the Commissiaid tapply the parole
guidelines of the former District of Columbia Board of Parole that wesedfact until March 4,
1985, in its parole decisiomaking for D.C. Code prisoners whormamitted their offenses while
those guidelines were in effect80 Fed. Regat 63,115. In other words, by adopting the New
Regulation, the Commission through rulemaking agreed to apply thezl8d&lines to Plaintiffs.
On the subject of rehearingsetNew Regulation provides:

A prisoner who committed the offense of conviction on or before

March 3, 1985 who is not incarcerated as a parole violator and is

serving a maximum sentence of five years or more who was denied

parole at their original hearing ordinarily will receive a rehearing

one year after a hearing conducted by the U.S. Parole Commission.

In all cases of rehearings, the U.S. Parole Commission may dstablis

a rehearing date at any time it feels such would be proper, regardless

of the length bsentence involved. No hearing may be set for more

than five years from the date of the previous hearing.
28C.F.R. 8§ 2.80(p)(5). This text of the New Regulation is nearly identi¢bbt found in the 1972
Guidelines.Compare28 C.F.R. § 2.80(p)(4}5), with9 D.C.R.R. 88105.1, 103 (1972).

The Commission’s rulemaking set the table for resolving this ma@erDecember 18,

2015, twomonths afterthe adopton of the New Regulation, Plaintiffs and the Commission

entered into a Settlement Agreemetihe centerpiece ofvhich was the Commission’s



commitmentto apply theNew Regulationin “good faith.” SeeSettlement Agreement at 2.
Underthe Agreement’serms,the Commission also promiséa conductnitial parole hearings
under the terms of the 19@uidelinedor all Plaintiffs including those who had received parole
denials under the 2000 GuidelineSeeid. The court approved the Settlement Agreement on
February 10, 2016ld. at9.

Over thenextsevenmonths, the Commission held initial parole heagingder the 1972
Guidelines fob6 offenders granting parole to some bdényingparole tomost Mem. Op. at 7.
seePls.” Mem. to Enforce, Ex. 2, ECF No.-8Fhereinafter Parole Recordsit 1. Additionally,
for thoseoffenders denied parole, the Commission orderedfé®iof more than one year the
vast majorityof cases SeeParole Recordat 1.

3. Plaintiffs’ Motion to Enforce

The Commission’s predominantly adverse parole decigpom®pted Plaintiffs, o April
27, 201710 file a motion to enforce theettlement AgreemelftMotion to Enforce” or “Plaintiffs’
Motion”). SeePls.” Mot. to Enforce Settlement Agreement, ECF No. 81; Pls.” Meranforce
Plaintiffs alleged that the Commission was not “in good faith” applying 87 Guidelines—
both with respect to parole decisions &mthe scheduling of rehearingsand sought a court order
directing the Commission to comply with the terms of the agreer®s’ Mem.to Enforceat 5-
10. As to the latter issyélaintiffsobjected to the Commissiorsgttingof rehearingtwo or more
years irto the future becauseéhe 1972Guidelines as well as the New Regulatiqerovided that
setoffs “ordinarily” would be one year.ld. at 9-10. Parole records showed that the 37
individuals who were denied parole at their initial hearings held potrdoathe Settlement
Agreement, only fourless than 11%-receivedoneyear seiffs; the ret received twq three,

four-, or five-year setoffs. Parole Recordat 1.



To buttress their claipPlaintiffs submittechdeclaration from Walter Ridleyyho wasthe
chairman of the District of Columbia Parole Board1985 and 1986 Pls.” Mem. toEnforce
Ex. 1, ECF No. 82 [hereinafter Ridley Decl.], & According to Ridley, th®.C.Board “very
seldom” scheduled seffs for greater than one yeand itassigned longer rehearing dates “only
if the person had serious disciplinary infractiamsother institutional problems since their last
parole hearing.”ld. at 1-2. Ridley further attested thahe nature of theapplicant’s offense of
convictionwas not relevartb aBoardrehearing decision, stating that the Boahd notconsider
the severity of an individual’s original offense” when considetimgglength of a setff. Id. at 2.

The Commissionopposed Plaintiffs’ Motion Although conceding that the 1972
Guidelines and the New Regulation called for a-pe& sebff in the “ordinary” case, the
Commission arguethat thel972 Guidelines gave the D.C. Board braaateviewablaliscreton
to impose sebff terms of greater thaaneyear. See generallpef.’s Opp’n to Pls.” Mot. to
Enforce Settlement Agreement, ECF No.[B8reinafter Def."sOpp’n to PIs.” Mot.] at 8 It
also maintained that the offenders to whom the New Regulation apmredmw’ extraordinary
group” becausef their violent conduct, criminal records, misdeedswvhile incarcerated Id.
at8. The Commission argued that Plaintiffs, therefore, “may be the exceptithe rule that
the Board had in mind when it promulgated the exception to theatizh rule.” Id.

On February 13, 2018he courtruledin favor of Plaintiffson the sebff issue holding
that the Commission was not applying the New Regulation in good Viatithrespect to the
scheduling of rehearings. Mem. (gi.14-18. The court explained that tidew Regulation—
which incorporated1972 QGuidelines nearly wholesale-“provided clear direction on the
scheduling of setffs.” Id. at 14. The New Regulation, like the 19T@uidelines containeda

“presumptive ongrear sefff,” id. at 15,as evident from the New Regulatistéxt providing that



an offender*who was denied parole at their original heamndinarily will receive a rehearing
one year after a hearing conducted by the U.S. Parole Comrmjiigdiost 14(quoting28 C.F.R.
§2.80(p)(5). Relying onthe extremelyhigh rate at which the Commissianposed sebffs of
more than one gar—nearly 90% of the time-and Ridley’s unopposed declaration, the court
concluded that the Commission was mogood faithcomplying with the Settlement Agreement
because it was ntordinarily” grantingoneyear seffs, as requiredld. at 15, 1718. Although

the court recognized that the New Regulation, like the 1972 Guidelinesg\mstad discretion in
the Commission to impose a s#f of more than one year, the court found Defendant’s reliance
on that discretin to be “unconvincing” in light of the disproportionate percentage of offender
who received seabffs of more than one yeaBee d. at 15-56 (internal citation omitted).

The court similarly rejected Defendanéiernativeargument that Plaintiffs might be the
“exceptional cases” that justify a significant deviation fromnbem. See id at 16. The court
held that[n]othing in the 1972 guidelines” suppedtheCommission’speculatiorthat Plaintiffs
“may bethe exception to the rule the Bodrdd in mind when it promulgatéthe discretionary
provision. Id. at I7 (quotingDef.’s Opp’n to Pls.” Motat §. Indeed, the only record evidence of
the D.C. Board’s practices was thatRiflley, who attested that the Board only imposeebfst
of greater than a year in cases of recent institutional miscon8eeRidley Decl. atl-2. The
court ordered b Commission to hold rehearings soon as practicable, fach offendewho
had not receivet a oneyear sebff after hisinitial parole hearing and had no disciplinary
infractions since that initial hearingrder, ECF No100.

Believing the court got it wrond)efendantfiled the instant Motion to Alter Judgment
(“Defendant’s Motion”)one month later, on March 13, 2018eeDef.’s Mot. to Alter J. as to

Order, Mem. & Op ECF No. 102 [hereinaft@def.’s Mot. to Alter]. In its motion,Defendant

10



claims that reconsideration is warranted because the court’s detstuiring annual parole
hearing[s] for nearly all D.Gffendes subject to the D.@oard’s 1972 guidelines is contrary to
law” for a variety of reasonsDef.’s Mot. to Alter, Mem. inSupp, ECF No. 1021 [hereinafter
Def.’s Mem.], at 3 Among them are that: ()e court’'s interpretation of the Settlement
Agreemat is inconsistent with the broad discretion the Commission enjoys; (2yithence the
court relied uponespecially Ridley’s declaratiomjas “insufficient and unreliabfeand the court
ignored case law showing thtie D.C. Board under the 1972 Guidelinedid impose sebffs of
more tharoneyear based on offense severaynd(3) the court’s decision improperly requires the
Commission to waste resources by requiripgo“formd annual hearings In the alternative,
should the coumot grant Defendant’s motion in full at this time, Defendant asks thretoalelay
taking any actioruntil the D.C. Circuit resolvesvo caseshat are pending review.
1. LEGAL STANDARD

Federal Rule of Civil Procedure 59(e) “provides a limited exceptiorhdortle that
judgments are to remain final.Leidos, Inc. v. Hellenic Republi881 F.3d 213, 217 (D.C. Cir.
2018). “[T]he reconsideration or amendment of a judgment is nonetheless anrexiaap
measure.”ld. A court has discretion tgrant a Rule 59(e) motion to amend or alter a judgimnent
only three circumstance$(1) if there is an ‘intervening change of eatling law’; (2) if new
evidence becomes available; or (3) if the judgment should be amendedritododerect a clear
error or prevent manifest injustice.ltl. (quotingFirestone v. Fireston&’6 F.3d 1205, 1208 (D.C.
Cir. 1996) (per curiam))A losing party may not, however, usRule59(e) motion to relitigae
old matters, or to raise new arguments or present evidence that could eavaibed prior to the

entry of judgment.” Exxon Shipping v. Bakeb54 U.S. 471, 486 n.5 (2008) (citatiomitted).

11



Moreover,a Rule 59(e) motion ot a vehicle to present a new legal theory that was available
prior to judgment.”Patton Boggs LLP v. Chevron Corp83 F.3d 397, 403 (D.C. Cir. 2012).

In this case, the Commission assasgsthe basis foreconsideratioronly that the court
committed clear error in finding the Commission to have breachedetierSent Agreement.
Def.’s Mem. at 1.

IV.  DISCUSSION

A. The Origins of the New Regulation and theSettlement Agreement

Beforedetermining whether the couwdtiearly erred ints decisiorenforcingthe Settlement
Agreement, it is worthwhile teevisit how the parties arrived at ih@actin the first place This
case begawith constitutional challenge—one rooted in th&x PostFactoClause, the othen
the Due Process Claus¢o the Commission’sise of the 2000 Guidelinés a class of offenders
whose crimes were committeth orbeforeMarch 3, 1985andwho had not received parol&ee
generallyCompl. Bothclaimsfocusedprimarily on thepremise that applying the 2000 Guidelines
retroactively created a significant risk of prolongthgterms of incarceratiofor this group of
offenders See generally id.By contrast,iie Complaint made only a passireferencdo there
being a difference in how the 2000 Guidelines and the 1972 Guidalppesached the issue of
setoffs, noting that under the 2000 Guidelines offenders would have to wait atlesesyears or
more for a rehearing, as compared to one year under theal8d@ines.Cf. Compl. 111. The
Complaint did not seek specific relief to remedy that divergendaus,Tas pleaded, the st
issue vas, at most, an ancillary one.

The D.C. Circuit’s decision reversing the initial dismissal of Plaint@fsimplaint reflects
the setoff question’stangential quality. There, th€ircuit held that Plaintiffs had stated a

plausible Ex Post Facto claim becatise 2000 Guidelinesalledfor the use ofactors thatin
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practice,increased an offender’s presumptive parole dateompared tthe 1972 Guidelings
which did not employ that methodolaganiel, 766 F.3cat 58-59. The Circuit made no mention
of any difference in approach tetoffs between the two sets of Guidelin&ee generall{paniel,
776 F.3d 57.And then, orremand, Plaintiffgave no greater attention to the-g#tquestion than
they had before the appedlike their initial pleadingPlaintiffs’ Amended Complaint contained
only a oneparagraptallegationabout the differing setff approachesAm. Compl. { 105.

Plaintiffs’ nearsingularfocuson parolesuitability and length of incarceratiprather than
the timing of rehearingss wholly understandable when put in contexp@ttinentSupreme Court
jurisprudence In California Department of Corrections v. MoraJeésl4 U.S. 499 (1995)he
Supreme Courtonsidered the retroactive application of a Californiatlzat gave the state parole
board discretion to holdarole hearings faepeat murder offenders as infrequently as every three
yeas, eventhoughthe lawin placeat the time of theffender’'s crimecalled for annuaparole
suitability hearings.d. at503 The Court held that applying tinew statdaw retroactivelyto an
offender who vas already serving his sentemceated ndx Post Facto Clauseolation. 1d. at
514. The Court reasoned thsitatutorychange had less to do with increasing punishrent it
did relieving the parole board fromonductingtime-consuming annual parole hearings for
offenders “who have no reasonable chance of being reledsedt’507 accord id at 512(“[T]he
Amendment simply allows the Board to avoid the futility gifing through the motions of
reannouncing its denial of parole suitability on a yearly bagsia¢cordingly, the retroactive
application of the law did not violate the Constitution.

Not long after, the Court decidé€harner v. Jones529 U.S. 244 (2000yyhich went even
further thanMoralesin permitting retroactive application of longer parole consideration terms

The Court inGarner consideredan inmate’s challenge to a Georgia state parole badedthat
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would allow thestate boardo set a parole oensideration date eight years later for an inmate
serving a life sentence, when theard’s ruleat the time of thenmate’s offense called for
reconsideration every three yeald.at247. Even though the new rullecreased the time between
parole hearings, theourt foundthe change was not necessariljfgxrPost Facto violatiobecause
the Board retained discretion to set the date for reconsideration aBddh#s policies allowed

for earlierreview if the factof an individual’'s casevarranted it. See d. at 254. With nothing
more tharthe text of the rule before it, ti@ourt could not conclude that the change lengthened
the inmate’s imprisonment or created a “significant risk” of extendiagriaarceration.ld. at
251, 256. The court stated thatGeorgia law vests broad discretion with the Board, and our
analysis rest upon the premise that the Board exercises its discretion in accondidimdes
assessment of each inmate’s likelihood of release between recatisidelates.” Id. at 256.
Thus,as it didin Morales the Court held thatetroactive applicatioof a potentially longer set

off period in which the decisiomaker retained discretion to adjust its timing, by its#H, not
violate theConstitution. Seeid.

MoralesandGarnersupplyanimportantframe of referenctor this litigation. Those case
make clear that, when Plaintiffs filed this action, tli@ged an uphill battléo provethatthe
Commission’sretroactive application of the 2000 Guidelirveish regard to sebffs violated the
Ex Post Facto Clausdndeed, like the policy at issue (garner, the 2000 Guidelinegrantthe
Commissionsomediscretionas to the length of time between parole heariiogsD.C. Code
offenders See28 C.F.R. 8§ 2.7%() (providingthe Commissionvith the authority to “reopen any
case for a speciakconsideration hearing . . . upon the receipt of new and significant infonma
concerning the prisonéx”cf. Garner, 529 U.S. at 254 (noting that the Georgia Board’s rules

permitted expedited parole reviews in the event of a change in circumstamdesr@ new
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information would warrant a sooner reviews a resultPlaintiffs would have had to overcome
substantiabbstaclein orderto establish a constitutional violatitmased othe Commission’s use
of the 2000 Guidelines to set future hearings.

Against this favorable legal landscapgbe Commissionin this casenevertheless
voluntarily agreed to make one year the “ordinary” time period between hearingaaeytbmut
twice, for the present group of offenderst did so for the first timehroughthe rulemaking
process When the Commission first publicly issuedtice and commeifior what would become
the New Regulationts proposed text was silent as to any presumptive period efligtween
hearings. SeegenerallyParoling, Recommitting, and Supervising Federal Prisoners:nenso
Serving Sentences Under the United States and District of @@@odes80 Fed. Reg. 3411-
02 (June 15, 2015)(Notice of Proposed Rulemaking) This proposal was met with
recommendatios from “[m]any commenters” that the final rule “include the provisiothe
D.C. Board’s 1972 regulatiasrthat called for annual rehearinjsSee80 Fed. Regat 63,115.
The Commission heeded those requeSise28 C.F.R. § 2.80(p)(5). When publisgithe final
rule, it noted that the New Regulation “restates the D.C. Bo&t@%2] regulation calling for
annual hearings as suggested, but includes the portion of thegulation that permits the
Commission to establish a rehearing date ‘at ang ttirfeels such would be proper.” 80 Fed.
Reg.at 63,115. The Commission’s General Counsel later acknowledgetisaourt thaf in
adoptingthe New Regulationthe Commission had gone above and beyond what the law
obligatedit to do:

Notwithstanding the fact that, as Judge Huvelle fourfseitmon v.
Reilly, 551 F. Supp. 2d 66 (D.D.C. 2008), not all retroactive
application[s] of changed rules implicates EhePost FactdClause

for all prisoners, foadministrative convenience and coristency
with the “Sellmon Rulg the Commission has decidethat it will

15



apply the parole guidelines that were in effect when the offenders
committed their offenses.

Def.’s Mot. to StayDisc., ECF No. 64, Ex. 1, Decl. of Helen H. Krapels, ECF Nel@dereinafter
Krapels Decl.] § 4(emphasis added) Thus, the Commissias on record as stating that the New
Regulationaffords Plaintiffs greater protections thi@e minimum requiredy law.

The Commission reaffirmed its commitment to the-gaar norm when it entered into the
Settlement Agreemenwith Plaintiffs. See generall\Settlement Agreement.As noted, the
centerpiece of th8ettlement Agreemerg Defendant’'s commitment to apply tRew Regulation
“in good faith.” Thus, by promising to adhere to the New Regulation as promulgated, the
Commission agreed to apply the gyear seff norm “in good faith.”

With this background in mindhe courtnow turns to the arguments for reconsidena

made by Defendant.

B. Defendant’s Arguments
1. TheCourt Misconstrued th@lain Text of the New Regulation aRglevant
CaselLaw

Defendant’sprimary argumententers ordiscretion. Defendantassers that the court’s
ruling is contrary to the plain text of the New Regulation and precedenpretiag the 1972
Guidelines, both of which establish that the Commission hasatsatute discretion in setting
rehearing dates on a cdsgcase basisDef.’s Mem.at 3-5. The Commissioalsoinsists that
the courtoverlooked case law recognizing the D.C. Board’s broad discitetionpo< setoffs of
greater than one year, citifiye decisions two from the D.C. Court of Appeal®ne from the

Third Circuit, one fronthe Seventh Circuitnd an additional decision from tHeS.District Court

2The Commission made a similar concession when it adopted théRbigwlation as a final rule. The Commission
noted that “federal courts have declined to find ftie] Commission’s use of its revised guidelinesin apparent
reference to the 2000 Guidelire&violates the Ex Post Facto Clause” because of the “broadetisct the 1972
Guidelines gave the D.C. Board. 80 Fed. Reg. at 63,115.
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for the District of Columbia Id. at 4-5; see also id13—-14(discussingan additional D.C. Court
of Appealsdecisionanda D.C. Circuitdecision) In short, Defendant asserts that the court’s
decision is rooted in a clear error of law.

Defendant’s argument isot new, however Defendant made the very same contention
in its opposition to Plaintiffs’ Motion to Enforce, citingpe D.C. Board’s discretionto set
rehearing dates “at any time it feels such would be projsf.’s Opp’'nto Pls.” Mot.at 8
(quoting9 D.C.R.R. § 103) The court’s decision explained why that text did sate the
Commission See Mem. Op. at 4-16 (discussing the New Regulation&snployment of a
“presumptive ong/ear sebff” and its provisiongranting the Commissiofdiscretion in how
long to fix a setoff”). A motion for reconsiderationannot be used to relitigafgeviously
rejected lines of argumerdee Exxon Shipping554 U.S. at 48 n.5 and thus, the court rejects
this argument outright.

In any eventthe court’s ruling isn no way at odds with the text of the New Regulation
the case lavinterpreting its older regulatory relative, the 1972 Guidelings the above history
shows,the Commission, of its own volitiothrough rulemakingcommittedto “ordinarily”
applying a oneyear sewff to all offenders who committed offenses when th&2l&uidelines
were in effecbut had not yet received parol&nd then, by entering the Settlement Agreement,
the Commission agreed that it would “ordinarirantannual parole hearings Rdaintiffsin this
litigation. No court compelled the Commissitmdo so And whileit is true that, as part of the
New Regulation, the Commission retained some discretion to impoesé&set more than one
year, suchdiscretioncannot svallow wholethe oneyear norm that agreed to appltothis defined
group ofPlaintiffs. Indeed,underthe Commission’s readingf the New Regulationthe term

“ordinary” has no meaning. What conclusisithere to drawother thartheone thecourt reached,
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when the Commissioexceeds thadopted and agreagononeyear normn 33 out of 37, or 90
percent, ofPlaintiffs’ cases? The term“ordinarily” simply cannot belisregarded Yet, that is
precisely what th€ommission did.

Nor does theCommissiors insistence that these offenders are the “worst of the worst”
excuse it fromimposing oneyear sefoffs. The Commission claims that exercisedits
discretion on a caday-case basis, and that the high rate ofaétst of more than one yeaagc
be explained by the fact that the offenders in question committed thesaramus crimes and
therefore “arenot representative of the bulk of the many thousands of offenders to whom the
1972 regulations have applied over tim®e&f.’s Mem.at 8. The Commission made that same
argument beforeseeDef.’s Opp’n to Pls.” Mot. at 8, and the coudjectedit, seseMem. Op. at
16-17. Nevertheless, the cougkplainsits decision here once morelhe problem withthis
arguments thatthe Commissiomgreed to “ordinarily” hold annual hearings tbis very group
of offenders not some nebulous set of prisoneid/hen it adopted the New Regulation and
entered into the Settlement Agreemdaht Commissiorwell understoodhat these offenders
had commited the most serious crimesNo one pulled the wool over its eyestill, the
Commissionvoluntarily committed to apply a orgearsetoff norm tothis groupof offenders
And, at no time did it eveexpressly say or intimatéat Plaintiffs would not qualify for a one
year seff because of the seriousness of their crinfdse Commission’s position is, in essence,
that it engaged irrulemaking and settlemenmtith its fingerscrossed only to backout of its
promises wherthe ink was dry The plain text of the New Regulation and the Settlement

Agreement cannot countenance such an outcome.
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The Commission also argues that the longeofsthere werea properexercise of its
discretionwhen viewedrelative to the applicatio of the 1972 Guidelines tall offenderswho
committed offenses, of any kind, prior to 1985. Def.’s Mem. at 6. As the @mmom puts it:

The fact that relatively fewer prisoners subject to the 1972

guidelines currently receiverdinar[y]' setoffs isnot a function of

the Commission’s disregard for the rules, but ratlera

consequence of elapsed time: mMastinar[y]’ offenders who were

sentenced while the 1972 Guidelines were in effect from 1972 to

1985 have been paroled or otherwise released.t dldke relative

handful who remain are ntardinary[.]”
Id. Because Plaintiffs “araot representative of the bulk of the many thousands of offenders to
whom the 1972 regulations have applied over tirttes"Commission continues, theetoffs need
not be in line with the normSee id at 8 This argument however,misconstrues the relevant
inquiry. The Commission agreed tordinarily” apply a oneyear sebff to all offenders covered
by the Settlement Agreementhus, whether th€ommissiomactedin good faith in imposing set
offs is to be measuredot againstthe hundreds or thousanafprisones denied parol@ver the
course of decaddsy the D.C. Boardvhen applyinghe 1972 Guidelines Rather, theelevant
comparators areffenders subject tthe Settlement Agreemergnd only those offenderdVhen
correctly viewed in ths light, the Commission plainly didot comply with the terms of the
Settlement Agreement because itwad “ordinarily” schedule rehearings within onesy forthose
denied paroleindertheNew Regulation

Accordingly, the court rejects Defendant’s contention tth@tourt clearly erred ifailing

to recogniz the breadth of the Commission’s discretion with respect to setting ftatdise

reconsideration of parole.
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2. The Evidence Relied upon by the Court was ‘{l] nsufficient and
[U] nreliable™®

Next, Defendant criticizes the evidence that the court relied up@aahing its decision,
calling it “insufficient and unreliable.”ld. at 10. First, Defendantattacksthe relevance of the
“raw statistics’cited by the court, i.e., that nearly 90%Rddintiffsreceived sebffs oflongerthan
one year Id. at 12. According to the Commission, that statistic

fail[s] to account . .for the confounding factor that the cohort of

prisoners still subject to the 1972 regulations have been winnowed

over time to exclude nearly all but those convicted of the most

serious crimes and/or those with the worst institutional misconduct.

Nor ddes] [it] account for the extremely small sample size at issue.
Id. at 12. Thus, the Commission dismisses tla¢aas having little probative value on the question
of breach. Second Defendant claims that the court gave undue weight to Ridley’s deatgrati
when it was entitled to nondd. at 16-12. Defendanthallengsthe basis for Ridley’s testimony
andalsopreserd evidence to dispute his conclusions. Specifically, Deferglaints to case law,
which it asserts the coudnored,that purportedlycontradicts Ridley’s contention that the D.C.
Board ordered seiffs of more than one yeamly in case of reent institutional misbehavior
According to Defendant, the cited cast®ow thatthe D.C. Boardunder the 1972 Guidelines
imposed longer saiffs because of the severity of a person’s offedeat 11-14.

The court rejects these contentions because, once again, the Comisidsing no more
than relitigating arguments it already made or could have mé&dlest, the courtpreviously
considered, and rejected, the Commission’s argument that thetatistics” id. at 12, cannot be
relied upon becaugbey donot takeinto accountheseriousness of this group of offenders’ crimes

within “the context of the larger group” subject to the 1972 Guidelse=Def.’s Mot. at 8. See

Mem. Op. at 1617. Second, as to Ridleypefendant’sattack comes too lateln its earlier

3 Def.’s Mem. at 10.
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pleading, the Commission barely even mentioned Ridley; in fact, the Gsimomicitedhis
declarationfavorably. See id.(“Based upon the declaration of former Board member Walter
Ridley, it is clear that the D.C. Bod exercised [ ] discretionary authority” to set rehearing dates.)
It did not contend in its brief, as it does now, that Ridley’s testimony mo @robative value
because it “[speaks] merely in the most general of terffis]is recollections are fronwhat
appears to be, atosst a scarcely relevant timeframe, and, at best, arepresentativransitory
one; and his “declaration nowhere indicates that [he] consulted anythingtbtrehis 31 year

old memories to support his statements.” Def.’snMat 16-12. Ridley’s declaration was
Plaintiffs’ evidence of the D.C. Board'’s practices, and the Commissidrstand unrebuttedThe
Commission cannot now mount the aggressive attaadht could have made earlier. Moreover,
the case law that th@ommission now marshatould have been used before to attack Ridley.
Defendantpreviouslycited as evidence of the Board’s practices two of the cases it now-touts
Hall v. Henderson672 A.2d 1047 (D.C. 1996ndBlair-Bey v. Quick151 F.3d 1036 (D.C. Cir.
1996)—but notas a direct challenge to RidleyseeDef.’s Oppn to Pls.’Mot. at 8. The court
considered these casasd discussed them during the hearing on Plaintiffs’ Motion, even though
the Memorandum Opinion did not expressly addrissn* So, the cited case lamow used to

undermine Ridley isot a valid reason to reconsider the court’s decision.

4 Plaintiffs’ counsel brought uplall andBlair-Beywhen arguing that there was no evidence that the parole decision
maker could take into account the naturerobfiender’s crime when determining the length of aofet

Plaintiffs’ counsel: [The heinous nature of a crime] is not one of the criteria that's
supposed to be taken into account with respect to what ‘ordinarily’ snean
[W]e see that, A, because there’s been no contrary indication[.] [T]he two cases
they've cited all. . .involve prisoners who had institutional misbehavior of a
recent nature.

The court: | read those two cases. Were they unettrey actually arise under
the '72 guidelines?

Plaintiffs’ counsel: It's—

The court: | thought they arose under the

Plaintiffs’ counsel: '87.

The court: —'87 guidelines.
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In any event, the court once again rejects these argunrergabstancewith one
qualificationregarding Ridley’s declaration, as discussed belBisst, it remains the fact thdie
“raw statistics” that the Commissiahiscountsstandas themain evidenceof the Commission’s
conformancavith the Settlement Agreement. Indeed, there is btther evidence for the court to
consider, and whatvidencethere is does not aid tfi@ommission At the court’s directionthe
parties submitted hearing records for 13 of the offenders who were reodesn®r parole by
hearing examinerm their initial hearings pursuant to the Settlement Agreenferitwho were
denied parole upon furtheeview. SeeNov. 20, 2017,Hr'g Tr., ECF No. 107[hereinafter
NovembeHr'g Tr.], at 35-36. Only one of the 13 individuals received a grear rehearingSee
Joint Suppl. Filing Pursuant to No20 H’g, ECF No. 96 [hereinafter Joint. Suppl. FilingDf
the remainingl2 casesin only three didhe Commission explaiits reason for its longethan
oneyearsetoff. SeeJoint Suppl. Filing, Attach. 1, ECF No.496 at 33, 43, 110. No reaso@s
givenfor the longer sebff in the other nine caseSee generally idThus, the Commission records
that are before the court provide little explanation for the Commissiantsfstecisions.

Admittedly, as the Commission points osgeApril 13, 2018, Hr'g Tr., ECF No. 108
[hereinafter April Hr'g Tr.], at 1412;NovemberHr'g Tr. at33; Def.’s Opp’nto PIs.” Mot.at 7,
neither the New Regulation nor the Settlement Agreement require the Caomics explain its
reasons for longer seffs. And theCommission, of course, does not bear the burden of showing
a breachof the Settlement Agreementyet, the Commissiohad ample opportunity to submit

evidenceto explain itsdecisionmakingin the face of Plaintiffs’ statistical evidendsyt simply

Plaintiffs’ counsel: Yeah.

The court: Or maybe even the '92 guidelines.

Plaintiffs’ counsel: | think it was '87 guidelines. There gfit have been a '92
further iteration of further guidelines.

Nov. 20, 2017, Hr'g Tr., ECF No. 107, at®
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chasenot to offer any For example e Commissiortould have submitted sworn declaration
from commissioners agencyofficials explaining the r@sons for the seiff numbers, or it could
have offered other notices of action that explained the longeffsetin the end, in response to
the “raw statistics,” all the Commissiquut forthwasthe litigation positionthat it madesetoff
decisionn a casdy-case basis and imposed ypaus setoffs for 90% otthosewho weredenied
parolebecause of theeverity of the offense conduct.SeeNovemberHr'g Tr. at 33-35. An
unsupported legal position is not sufficient to overcome overwhelmsiatistical evidence
showingthe Commission’s persistedéviation fromthe agreedupon oneyear norm.

Nor has the Commission offeredlevant evidencef the D.C. Board’'sactual practices
under the 1972 Guidelinés show that the Commission’s efforts to carry out the New Regulation
are consistent with its predecessatdions Evidence of a parole bodsdactual practicesan
inform how theboardinterprets its governing regulations and polici&eeGarner, 529U.S. at
256. As the Commission acknowledges, the only evidence it put forth wiiteadly opposing
Plaintiffs’ Motion—andnow in support of its motion to reconsideis case lawhatit saysshows
that the D.C. Board considered the severity of a prisoner’'s originahsdfevhen the 1972
Guidelineswere in effect.

Thesecaseslo not however supportthatargument The Commissions of the view that
that decisions applying the 19Guidelines are thenly relevant evidence of the.C. Board’s
practicesunder the 1972 Guideline3.hereforgeaccording to the Commissiotiecisions made by
the D.C. Board undaubsequerdguidelinesand policiesincluding the successor 1987 Guidelines,

shed no light orthe D.C. Board'’s practices under the 1972 Guidelirsz=eApril Hr'g Tr. at 18—
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22. It has taken the same position before the D.C. CircBie id.at 19-20° Accepting the
Commission’sown viewfor present purposesone of the casescitesare relevant because each
of them concermpplication of guidelines or policiegher thanthe 1972 Guidelinesin Hall—
one of twocase cited in the Commission’s oppositioa Plaintiffs motion, seeDef.’s Opp’n to
Pls.” Mot. at 8—the D.C.Boardapplied the 1992 Policy Guidelines when it gave the offender a
five-year seff, on grounds that the offender had displayed cruelty to thengend had negative
institutional behavior.672A.2d at 1049-52; see als®ef.’s Mem. at 13 (citindgdall). In the other
previouslycited caseBlair-Bey, thecourtdid not specifythe guidelines or policiethattheD.C.
Board applied wheit gave theoffendera five-year seboff in 1993. See generall{51 F.3d 1036.

It is likely, however, that the Boadid notapplythe1972Guidelinesas the reasortbat thecourt
identifiedfor the longer sebff tracknearly verbatimwo of theaggravating factorsnder the 1992
Policy Guidelne Compare id.at 1038, 104%#48 (citing the offender’'s“on-going criminal
behavior” and his “repeated or extremely serious negative st behavior” whemlescribing
the Board’sdecisior), with 1992 Policy Guideline§ V.A.2 (providing thataggravating factors
include “ongoing criminal behavior” and “repeated or extremely serioustivegmstitutional
behavior”). The newlycited casesuffer from the sam#@ming defect In White v. Hyman647
A.2d 1175 (D.C. 1994)the offenderreceived a fouyear sefoff in October 199lunder the
“Board’s ‘Policy Guideline,” which was initially adopted on Decemb@, 1991, and amended in
April 1992 because of a “major disciplinary violationld. at1177—-78 see alsdef.’'s Mem. at
14 (citing Whitg. Citing D.C. municipalregulations from 1988&he D.C. Court of Appeals

Stevens v. Quick78 A.2d 28D.C. 1996) held that the Commissidrad not abused its discretion

5> SeeBr. of Apps, Ford v. MasarongNo. 165298 (D.C. Cir.), at 3841 (asserting that the 1987 Guidelines altered
the practices of the D.C. Board and thus are irrelevant to showing the Baaiatisgs under the 1972 Guidelines);
see also idat 61.
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by imposing a fiveyear sebff. Id. at31-32;see alsdef.’s Mem. at 14 (citingstevens And,
finally, Glascoe v. Bezy case from the Seventh Circuit, concerned “the Commission’s ajgplicat
of the 1999 guidelines, as opposed to those in effect dintleeof Glascoe’s conviction.” 421
F.3d 543, 546 (7th Cir. 2003ee alsdef.’s Mem. at 5 (citingslascog. In summary, none of
the cases cited by the Commissionolve the 1972 Guidelines; all were decided under different
regimes, which the Commission itself asserts are not relevant to demtiogsthe Board’'s
practices under the 1972 Guidelines. Therefore, the court did not @aarlynotrelying on these
decisions as evidence of the D.C. Board’sodEpractices

That brings the court tdlaintiffs’ declarant,Ridley. The only evidence that the
Commission offers to undermined®y’s statemenére the aboveited casesDefendant attacks
Ridley’s statement on other grourdis use of “the most general of termggs failure to state
what guidelines he refers to, and his brief and dated familiarity with dlaed& practices-but
insofar as evidence goes, the only proof presented is cas&émef.’s Mem. at 1811. For the
reasons already explaindte cited athoritiesshed no light on the D.C. Board’s practices under
the 1972 GuidelinesAccordingly, they are noas the Commission contendslefinitive proof
that plaintiffs]’ declarant’s recollections are inaccurate and/or unrepresentaliivet 13.

Nevertheless, the court finds thatit clearly err in relying on Ridley’s observatiotts
make findings abouhe D.C. Board'sactualsetoff practices under the 1972 Guidelingss the
Commission points out, Rigl’s declaration does not identitge set of guidelines he uses as his
point of reference topinethat the Commission’actions in this case deviate frahe Board’s
historical approach to setffs. A simple internet searcteveals however,that Ridleycamot
possibly speak to thBoard’s pactices under the 1972 Guidelines leastoased on firshand

knowledge for a simple reason: ¢dwas noton the D.C. Board when those guidelines were in
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effect As noted earlier, the parole regulations that are commonly known‘d®98veGuidelines”
actually went into effect two years earlier than its moniker suggadtéarch 1985.See suprat
3. Ridley, howeveheganistenureaschairmanof the D.C Boardin Juneof 1985,three months
afterthe“1987” Guidelines took effectSeeSara EvanBarry Names New Head of Parole Board
Wash Post (June 5, 1985) (reporting that the mayor of the District of Colunaliaajppointed
Ridley asthe chairman of the D.C. Parole Board for ayaar term that would begin June 17,
1985)% Whenthe courbriginally consideredlaintiffs’ Motion to Enforceit incorrectly believed
that the “1987” Guidelines actually went into effect in 1987, and not tacsyearlier. So, when
Ridley indicated thalhe “served as the chair of the former DC Board of Parolan 1985 and
1986,"Ridley Decl. at 1the court assumetiathis twoyear tenurencompassda time when the
1972 Guidelines were in effecThat assumption was mistakemhe 1987 Guidelines supplied
the governing rulefor nineplus monthsof 1985and the full year in 186, the very time period
that Ridley served @heBoards chaiiman Neithersidenoted this timingliscrepancyn itsinitial
briefing.” In any event, having found that Ridley did not serve orDti2 Board when the 1972
Guidelines were in effecthe court retracts its reliance on Ridley’s declaration.

This confession of error does not, however, alter the court’s conclubiain the
Commissiorviolatedthe Settlement Agreementheuncontestedtatistical evidence marshalled
by Plaintiffs provides compelling evidenceon its own,of the Commission’s breach. The
Commission agreed that this group of offenders “ordinarily will recgikehearing one year after

[an original] hearing conducted byet U.S. Parole Commission28 C.F.R. 8§ 2.80(p)(5)Yet, in

6 Available at https://www.washingtonpost.com/archive/local/1985/06/05/baatyesnew-headof-parole
board/9fd7a438112746f0-bce92de31706f516/?utm_term=.f50fb30778ea

"Even in its current briefing, the Commission’s description of Ridleylsriedoes not get the timing righds it states
that Ridley’'s “period of service” included the “final months of the thinteyear period during which the 1972
guidelines were principally in force[.]” Def.’s Mem. at-2ll. Ridley never served as a Commissioner under the
1972 Guidelines.
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nearly 90% of casethe Commission set a rehearing date more than one y&athie future. No
definition of “ordinary” canencompass such a dramatic deviance from the ndwmna, for the

reasons already discussed, the Commission’s primary deféhae it applied the oneyear

standard on a cag®/-case basiand imposed longer seffs based on offense severitys simply

not supported byecordevidence

Although thecourt’'srejection ofRidley’s testimonydoes not alter its conclusion that the
Commission is in breach of the Settlement Agreement, it does requirauthtb@mend aaspect
of its Order grantingPlaintiffs’ Motion to Enforce Without Ridley’s attestations, there is no
record proof of the D.C. Board’s practsaeith respect to imposing longer sgfs under the 1972
Guidelines. And, in the absence of such relevant evidence, the courbtvgifieculate as to what
the D.C. Board’s practices wewdile those Guidelines were in effecThe court therefore will
not limit the Commission’s discretion in setting rehearing dates of moneatha year to only
offenders with recent, verifiable disciplinary problems. Accordinghe court strikes the
following sentencdrom its earlier @der. “Only Plaintiffs who have had verifiable disciplinary
problems since their original hearing are not subject to the presensptieduling of a rehearing
after one year.” Order, ECF No. 100.

The cout recognizes that this modification removes any brigig rule as to when the
Commission may deviate from the eyar norm. While brighline rules usualharepreferable,
particularly where liberty interests are at stake, partiesdid notbargan for such a rulen the
Settlement AgreemeniThe court iSn no position to place definite restrictions on the Commission
that are not called for by the text of the Settlement Agreement and the NeNatitay and whee

there is no record evidence to sugpoposing clear limitations

27



3. The Court’s Decision Wastesthe Commission’s imited Resources by
RequiringPro FormaAnnualRelearings

Next, Defendanargues that the court’s decisiaas erroneous becausegiliintspro forma
annual reearingsfor offenders who are not suitable for parole asserts thathat the court’s
opinion “misallocat[es] parole decisionmakers’ resources awayn fmore paroksuitable
prisoners” by mandating that the Commission “go through the motionsdaiEss@nnual heiags
for prisoners for whom parole is not reasonably probable.” Def.’s MePysae alsad. at 9-10.

In the Commission’s view, requiririgto hold annual rehearings for all Plaintifésat odds with
the Supreme Coud decisionsin Morales and Garner, which caution againsholding futile
proceedingsn the parole contextld. at 9-10, accordDef.’s Reply Br., ECF No. 106, at-8.

Moralesand Garner do not support reconsideration. Both cases have been on the books
for over15years, yet Defendant did not cite either when it opp®&daihtiffs’ Motion. Nor did
the Commissioradvance the argumetitatit makes now that the Settlement Agreement should
be interpreted to preserve the Commission’s resoufféesthat reason alone, reconsideration is
not appropriate See Patton Boggs LL.B83 F.3d at 403.

Butthe court disagrees wiibefendant on the merits well. As discussed aboWwgrales
and Garner both involve Ex Post Facto Clause challenges to retroactive applicdtiaw or
policy that resulted in a longer time period between parole hearingsh#hangoner would have
facedunder theulesapplicable at the time of the offenda. both cases, the Supreme Court found
there to be no Ex Post Facto Clause violationreHaf course, the Ex Post Facto Clause is not at
issue. The question presented is governed by contract law prinoiplesnstitutional onesSee
In re Estate of Drake4 A.3d 450, 453 (D.C. 2010) (stating that settlement agreemenmgts “a
construed uner general principles of contract law,” and that they are enfépestdike any other

contract” (internauotation mark®mitted));see also Makins v. District of Columbi77 F.3d
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544,546 (D.C. Cir. 2002) (“Settlement agreements are in the rmdtcwatracts.”). Thudylorales
andGarners focus on conserving resourdaghe Ex Post Facto Clause contkas little bearing
on the instant dispute.

Defendant trieso avoid this obvious disconnect by arguing thatSettlement Agreement
“does not permit the plaintiffs to sidestep case law interpreting théep@gulationsnpor may
theyseek to impose requirements at variance witleihgost fact@and due process principles that
undergird many decisions addressing prisoners’ challemgesrole matters Def.’s Mem. at 4
n.1, see alsApril Hr'g Tr. at5-6 (“[T]he Commission obviously intended to act in conformity
with all the jurisprudence governing ex post facto challenges to patelenileations.”).In doing
so, the Commission sms to suggest thatgbught only to do the bare minimum required by the
Constitution when conductinmarole proceedings for Plaintiffs

If that was the partieshtentionit is notat allapparenbn the face okitherthe Settlement
Agreement or thdlew Regulation.Under the District of Columbia’s “objective” law of contracts,
“a party’s unexpressed intent is irrelevant if a contract is unambiguby®r v. Bilaal 983 A.2d
349, 355 (D.C. 2009) (internal citation omittedf).this casethe Commision agreed that it would
act in “good faith” to apply the New Regulation as written; nothing on ttedathe Settlement
Agreement or the New Regulation suggelsalone stateshat the parties thought themselves
limited by existing Ex Post Factodllse jurisprudence. If anything, the circumstances support the
oppositeconclusion When it promulgated the final New Regulation, the Commisslzserved
that, because of the broad discretion conferred by the 2000 Guidelindsratfeourts have
declinal to find that [the] Commission’s use of its revised guidelinestasltheEx Post Facto
Clause.” 80 Fed. Reg.at 63,115. The Commissiomeverthelesslecided to apply the 1972

Regulations taoffenders who comrtted crimes before March, 3985,but had not yet been
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granted paroleld.; Settlement AgreemeniThe Commissiotaterreaffirmed that position in this
case, when its General Counsel represented that althoSgiinmon v. Reilly551 F.Supp. 2d 66,
Judge Huvelleletermined that “not all retroactive application of changed rules ingdicheEx
Post FactoClause for all prisonersthe Commission decided to apply the 1972 Guidelfoes
“administrative convenience and consisteéhdyrapels Decl. § 4(citing Selimon 551 F.Supp.
2d 66). Thesestatementslemonstrat¢éhatthe Commissionby agreeing to apply the law in effect
at the time oPlaintiffs’ offenses, viewed itself as going beyond thictures othe Ex Post Facto
Clause.lIt is bewilderingthatthe Commission noways otherwise.

4, Staying a [BcisionPending Appeal of &atedMatters

Finally, if the court does not grant its motionfull, the Commission asks to delay any
action on this case until the D.C. Circuit decides pgndingcases—Rayv. SmoqgtNo. 165135
(D.C. Cir. docketed May 31, 2016), aRdrd v. MassaroneNo. 165298(D.C. Cir. argued Apr
26, 2018. According to Defendanhoth pending appealpresent issues substantially similar to
this one. Becaus¢he Circuit may well further opine on the scope of the Commission’s tisere
concerning parole rehearing séts for D.C. Code offendeysDefendant asks the court to hold
off on deciding this motionntil the Circuit rules in those casefef.’s Mem. at 17-18.

The courtdeclines the Commission’s invitation. There is no good reason to wait. The
court ruled against the Commission on Plaintiffs’ Motion to Enfaroaths agpandDefendant’s
present motion hasnly prolonged this litigation. Meanwhile, offenders who “ordinarily” are
supposed to receive hearings on an annual besisfor a final order enforcing the parties’
agreement. Any further delay is simply not warranted. The ¢toeréforewill not delay this

matter pending the D.C. Circuit’'s decisiong-ord andRay.
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V. CONCLUSION AND ORDER

For the foregoing reasons, Defendants’ Motion to Alter or Amendndedgin Part, ECF
No. 102, is denieth part and granted in parAs explained in this Memorandu@pinion, the
court reaffirms its decision that the Commission breached the Settlé&gesgment by not
scheduling the vast majority of offenders for rehearings within @ae. yThe court, however,
amends that portion of its Order that constrains the Commission’s disctetiexceed the
“ordinary” oneyear seff only in cases ofecent,verifiable disciplinary problemsThe court
will enter an Amended Orderon Plaintiffs’ Motion to Enforcethat is consistent with this

Memorandum Opinion.

Dated:Junell, 2018 Amit P a
United States District Judge
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