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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PATRIOT-BSPCITY
CENTER llet al,

Plaintiffs, : CivilAction No.: 10-089QRMU)
V. : Re Document No.: 1

U.S.BANK NATIONAL
ASSOCIATIONet al,

Defendants.

MEMORANDUM OPINION

GRANTING THE PLAINTIFFS " MOTION FOR A TEMPORARY RESTRAINING ORDER
I. INTRODUCTION

This matter comes before the court on the plaintiffs’ motion for a temporary restraining
order. The plaintiffs, a group of commercialrestate developemntered into a loan
transaction (“the Loan Agreement”) with thefeledants to purchase, renovate and lease out a
property in Northeast D.C. The renovatiod dbt proceed as planheand the plaintiffs
defaulted on their loan in earB009. The defendants have nowestuled a foreclosure sale to
occur on June 8, 2010. The plaintiffs have feed against the defendanalong with a motion
for a temporary restraining order (“TRQO”) to eimjdhe foreclosure sale. Upon consideration of
the parties’ expedited submissions on the TR@ion, the court concludes that the plaintiffs
have demonstrated their entitlement to tempoirganctive relief. Accordingly, the court grants

the plaintiffs’ motion.
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II. FACTUAL & PROCEDURAL BACKGROUND

On January 9, 2008, the plaintiffs entered tht® Loan Agreement with defendant U.S.
Bank National Association (“U.S. Bank” or “thank”), pursuant to which the bank agreed to
lend the plaintiffs approximately $66 millido purchase and renovate the Hecht Company
Warehouse, an art deco “Streamline Moderne’edtylilding listed on the National Register of
Historic Places. Am. Compl.Bpb-17. The plaintiffs planned &ventually lease or sell the
property to third partiesld. The Loan Agreement required tpiaintiffs to pay interest on the
outstanding balance of the loan@monthly basis, and to repagetprincipal amount of the loan
on January 10, 2011d. 71 18-19. The Loan Agreement also included a “Leasing Hurdle”
provision requiring the plaintiffs tiease out at least thirty fpent of the property by April 10,
20091 1d., Ex. A (“Loan Agreement”) 1 5.2. The pl4ifs failed to meet the Leasing Hurdle
deadline; indeed, none of the space has been leased out to date. Pls.” Mot. at 6. The plaintiffs
have also failed to pay property taxes, utilitpemrses, interest payments and construction fees.
Id.; Defs.” Opp’n at 11. As a result, a mechanl@s and water and sewage authority liens have
been placed on the propertid.

On October 21, 2009, U.S. Bank delivered ateth the plaintiffsalleging that the
plaintiffs had defaulted on their loan paymeatsl demanding that the plaintiffs cure their
default. Pls.” Mot. at 6; DefsOpp’n at 9-10. The plaintiffailed to cure the default, and on
April 23, 2010, the bank filed suit to compel thlaintiffs to satisfy tkir obligations under the
Loan Agreement. PIs.” Mot. at 10; Defs.” Opp. at 11-12. On April 30, 2010, the bank

commenced a second lawsuit for breach of the Loan Agreeraen©On or about May 5, 2010,

! The plaintiffs state that the Leasing Hurdle dealras April 9, 2009 rather than April 10, 2009.
Compl. 1 36. For the purposes of the instant motion, this factual discrepancy is immaterial.



the bank notified the plaintiffs that it intendedhtold a foreclosure sale on the property on June
8, 2010 at 12:30 p.m. Defs.” Oppat 12; PIs.” Mot. at 11.

The plaintiffs commenced this lawsuit bray 24, 2010 in the Super Court of the
District of Columbia. See generallompl. Along with the compiat, the plaintiffs filed a
motion for a TRO to enjoin the defendantnfr proceeding with the foreclosure saee
generallyPls.” Mot. The defendants remove@ action to this court on May 28, 20%ege
Notice of Removal, and the plaintifited an amended complaint on June 2, 2GE@, generally
Am. Compl. The defendants filed their oppmsitto the plaintiffs’ TRO motion on June 1,
2010,see generallypefs.” Opp’n, and the plairts filed a reply on June 2, 201€ge generally
Pls.” Reply. With the motion now ripe for adjadtion, the court turns tbe legal standard and

the parties’ arguments.

[ll. ANALYSIS
A. Legal Standard for Injunctive Relief

This court may issue interim injunctive eflonly when the movant demonstrates “[1]
that he is likely to succeed on the merits, [2tthe is likely to suffer irreparable harm in the
absence of preliminary relief, [3] that the balance of equities tips in his favor, and [4] that an
injunction is in the public interest.Winter v. Natural Res. Def. Council, In¢29 S. Ct. 365,
374 (2008) (citingMunaf v. Gerenl128 S. Ct. 2207, 2218-19 (2008)).idlparticularly important
for the movant to demonstrate a likelihood of success on the méfitBenten v. Kessleb05
U.S. 1084, 1085 (1992) (per curiam). Indeed, abaésubstantial indidaon” of likely success

on the merits, “there would be no justificatifmm the court’s intrusion into the ordinary



processes of administratiamd judicial review.” Am. Bankers Ass’n v. Nat'l Credit Union
Admin, 38 F. Supp. 2d 114, 140 (D.D.C. 1999) (internal quotation omitted).

The other critical factor in the injunctivelief analysis is irrepatae injury. A movant
must “demonstrate that irreparable injuryikely in the absence of an injunctionWinter, 129
S. Ct. at 375 (citing.os Angeles v. Lyond61 U.S. 95, 103 (1983)). Indeed, if a party fails to
make a sufficient showing afreparable injury, the court maleny the motion for injunctive
relief without consideng the other factorsCityFed Fin. Corp. v. Office of Thrift Supervisjon
58 F.3d 738, 747 (D.C. Cir. 1986fProvided the plaintiff demotstes a likelihood of success
on the merits and of irreparable injury, the ¢dmust balance the competing claims of injury
and must consider the effect on each party ofthating or withholding ofhe requested relief.”
Amoco Prod. Co. v. Gambell80 U.S. 531, 542 (1987). Finally, “courts of equity should pay
particular regard for the public conseqoes in employing the évaordinary remedy of
injunction.” Weinberger v. Romero-Barcel456 U.S. 305, 312 (1982).

As an extraordinary remedy, coustsould grant such relief sparingliazurek v.
Armstrong 520 U.S. 968, 972 (1997). The Suprenoen€has observed “that a preliminary
injunction is an extraordinary and drastic reijeone that should not be granted unless the
movant,by a clear showingcarries the burden of persuasiond. Therefore, although the trial
court has the discretion to issoledeny a preliminary injunction, i not a form of relief granted
lightly. In addition, any injunction thahe court issues must barefully circumscribed and
“tailored to remedy the harm shownlNat'| Treasury Employees Union v. Yeuttei8 F.2d 968,

977 (D.C. Cir. 1990).



B. The Court Grants the Plaintiffs’ Motion for a TRO

1. Without Temporary Injunctive Relief the Plaintiffs Face Irreparable Harm

The plaintiffs assert that because pa@dlland are inherently unique, monetary
damages will be inadequate to redress their infuhey lose possession of the property. PIs.’
Mot. at 15 Additionally, the plaintiffsclaim that loss of the propgrwill prevent the court from
rendering a meaningful decision on the merits of the dalseThe defendants respond that any
harm to the plaintiffs can be redressed with monetary damages. Defs.’@Ag15. Indeed,
the defendants assert, the foreclosure sale wikfitethe plaintiffs because it will mitigate the
plaintiffs’ damages, if any, by preventing the pedy from falling further into disrepaind. at
15. In their reply, the plaintiffsdal that the property at issueths case is particularly “unique
and historically significant,” amdicated by its recognition on tiNational Register of Historic
Places. Pls.” Reply at 6-7.

In determining whether a party has demonsttahat it will suffer irreparable harm, the
court must consider two central elemern#onument Realty LLC v. Wash. Metro. Area Transit
Auth, 540 F. Supp. 2d 66, 74 (D.D.C. 2008). First,ithem must be “certain and great, actual
and not theoretical.’ld. (citing Wis. Gas Co. v. Fed. Energy Reg. Comm58 F.2d 669, 674
(D.C. Cir. 1985)). In other words, the movingtganust establish that the harm is “of such
imminence that there is a ‘clear and presee&dfor equitable relief to prevent irreparable
harm.” Ashland Qil, Inc. v. Fed. Trade Comm409 F. Supp. 297, 307 (D.D.C. 197&if,d,

548 F.2d 977 (D.C. Cir. 1976) (citations and in&muotations omitted). Second, to establish
that the harm is irreparable, there mushbether adequate legamedies availableMonument
Realty 540 F. Supp. at 74 (citingis. Gas Cq.758 F.2d at 774). The possibility that the court

could provide compensatory reli@f redress a party’s injury ‘®ghs heavily against a claim of



irreparable harm.ld. When assessing these factors, the court must consider whether the
moving party has shown that irrepablarm is “likely” to occur.ld. at 74-75.

With regard to the first element, the foremlire sale of the property is scheduled for a
date certain: Tuesday, June 8, 2082ePIs.” Mot. at 14. The foreckure sale will result in the
plaintiffs losing possession of the propertg. The plaintiffs also represent that another
potential purchaser has tendered a binding tdf@urchase the property for an amount in excess
of the principal balance of the loaBeePIs.” Reply at 7-8. In lightf these circumstances, the
court concludes that the plaintiffs have demaitstt a substantial likelitod that they will face
actual and imminent harm if the court da®t enjoin the foreclosure sal8eeFive Star Dev.
Resort Communities, LLC v. iStar RC Paradise Valley,12020 WL 1005169, at *3 (S.D.N.Y.
Mar. 18, 2010) (observing that “[t]he ability afcreditor to foreclosean suffice to establish
irreparable harm” and noting that the plaintiflharoffered that it would face financial ruin
absent injunctive relief) (citinucker Anthony Realty Corp. v. Schlesin@&8 F.2d 969, 975
(2d Cir. 1989))cf. Sun Vill. Farms v. Bowery Sav. Bam5 F. Supp. 945, 948-49 (D. Ariz.
1990) (holding that if the couwtere to deny the plaintiff' sequest for injunctive relief
preventing a foreclosure sale, “thmperty would be listed for saile foreclosure proceedings . .
. [and the plaintiff's] interestvould be completely lost”).

Turning to the second element, the piidig rightfully highlight cases dealing
specifically with injunctive relief in theantext of the loss of land and real properBee
generallyPls.” Mot.; Pls.” Reply. Courts in this uit have broadly held that “[w]hen land is
the subject matter of the agreement, the legaédy is assumed to be inadequate, since each
parcel of land is uniqgue.Monument Realty640 F. Supp. 2d at 75 (quotiiguber v. Quan938

A.2d 724, 732 (D.C. 2007)¥ee alsd’eterson v. D.C. Lottery & Charitable Control Bd994



WL 413357, at *4 (D.D.C. July 28, 1994) (stating tt{gt is settled beyoad the need for citation
... that a given piece of property is considereldetanique, and its loss is always an irreparable
injury” (quoting United Church of the MedCtr. v. Med. Ctr. Comm’n689 F.2d 693, 701 (7th
Cir. 1982))). Further, the property at isssi@specially unique given its placement on the
National Register of HistoriPlaces. Pls.” Reply at 6-¢f. Monument Realty540 F. Supp. 2d at
76 (concluding that because the pdp at issue was “valued fds uniqueness,” the harm could
not be remedied with monetary damages alodecordingly, the codrconcludes that the
plaintiffs have established that there is ghhlikelihood that they wilsuffer actual, imminent
and irreparable harm if the foreclosure sale is not enjoined.
2. The Plaintiffs Have Established a Sficient Probability of Success on the Merits

Next, the court must assess the plaintiffs’ likelihood of success on the merits of their
breach of contract claimSeeWinter, 129 S. Ct. at 374. Because the plaintiffs have established a
high likelihood of irreparale injury absent the issuanceaoT RO, they need not establish a
particularly high likelihood oBuccess on the merits to be entitled to injunctive retee
Cuomo v. U.S. Nuclear Regulatory ComnT@i2 F.2d 972, 974 (D.C. Cir.1985) (stating that
“[iInjunctive relief may be granted with eitharhigh likelihood of sucas and some injury, or
vice versa”). Rather, the plaifis need only “raise[] questiorgoing to the merits so serious,
substantial, difficult and doubtful, as to make thefair ground for litigion and thus for more
deliberative investigation.Wash. Metro. Area Transit Comm’n v. Holiday Tours,,|I669 F.2d
841, 844 (D.C. Cir. 1977).

The plaintiffs claim that the defendants breached the Loan Agreement by failing to
disburse funds that they wenejuired to disburse under theegment. Am. Compl. 11 58-63.

By way of background, in November 2008, the miiffis entered into a contract with a



construction company that agreed to perfgartain construction work on the property for
approximately $3 million. Pls.” Mot. at 4. Thlefendants approved the construction contract.
Id. From December 2008 through February 2009ptamtiffs submitted three draw requests
(referred to as Draw Request Nos. 8 throughtd e defendants, and the defendants in turn
funded those payments in fulld. at 5. In March 2009, the plaintiffs submitted Draw Request
No. 11 to the defendants, and although tHertants initially approved the request, the
defendants ultimately refused to fund the reqaesiny further payment requests relating to the
construction contractld. As a result, the plaintiffs arguiae plaintiffs failed to satisfy the
Leasing Hurdle provisiohy the April 2009 deadlineld. at 5-6.

The plaintiffs claim that the defendantsildiae to fund Draw Request No. 11 constituted
a breach of the Loan Agreement. Am. Compl.  60. The defendants, however, respond that they
were not obligated to fund thegquest. Defs.” Opp’n at 17. Mmspecifically, the defendants
assert that their obligation to Rea disbursement only aros¢hé plaintiffs satisfied several
conditions precedent set forth in the Loan Agreetnone of which was that the loan be “in
balance” as of the disbursement ddtk. The defendants contend that the loan was not “in
balance” when the plaintiffs submitted Dr&&equest No. 11 because the Operating Expense
Reserve was under-funded; therefore, the defendants argue, they waskgaded to make the
disbursement related to that requdst.at 17-18.

The plaintiffs disagree. They argue tHat purposes of determing whether the Loan
[was] in Balance, the Loan Agreemengue@e[d] the various Reserves to dggregated Pls.’
Reply at 11. The plaintiffs concede that thperating Expense Reserve was under-funded, but
assert that the Interest Reserve was over-furadetthat the two Reserves, in the aggregate,

were over-fundedld. Therefore, the plaintiffs maintaithe loan was “in balance” when Draw



Request No. 11 was submitteldl. In other words, the plaintiffgrgue that they satisfied all of
the conditions precedent to the defendants’ obligation to disburse the fdnd&y not
complying with their obligatin, the plaintiffs assert, tltefendants breached the Loan
Agreement.ld.

Upon review of the parties’ argumentswasl as the Loan Agreement and the other
materials submitted for the court’s consideration, the court concludes that the plaintiffs appear to
have the better of this argument. The Loan Agezdmatates that “the Loan is in Balance if all
remaining unpaid costs of the Property, as determined by the Agent, indloeliRgservesio
not exceed the amount of the Loan proceeds radianced by the Lenders.” Loan Agreement
8 3.2 (emphasis added). Thus, the Loan Agreemditiates that a determination as to whether
the fund is “in balance” incorporatesthmounts contained in “the Reserve®,; both the
Operating Expense Reserve and the Interest Resditve defendants maintain that they were
under no obligation to fund Draw Request No. gtduse there was a “line item out of balance
situation” for the Operating Expense Reserve. Defs.” Opp’'n at 13ek8alsdefs.” Opp’n, EX.

1 91 15-16. Yet because the defendants consitleeestatus of only the Operating Expense
Reserve rather than the status of the two Resanthe aggregate, it appears that the defendants
erroneously concluded that thaettoan was not “in balance” and,tirn, that the plaintiffs had
failed to satisfy the condition precedent to thieddants’ obligation to fund Draw Request No.

11. In sum, because the plaintiffs have raised a substantial question as to whether they did, in
fact, satisfy the conditions precedent to thieddants’ obligation to fund the request, the

plaintiffs have established, toetlequisite degree, the prospecsoéceeding on the merits of the

breach of contract claim arising from that reqdest.

As a result, the court need not address the prosp#ut plaintiffs’ success on the merits of their
remaining claims.



3. The Balance of the Equities Favors the Plaintiffs

The court must next balance the injury ttiegt defendants will facéthe court issues a
TRO against the injury that the plaintiffs will face absent a TR@&eAmoco Prod. C.480
U.S. at 542. The plaintiffs assert that the be¢aof the equities favors them because they stand
to lose their property if the feclosure sale goes forward. PMot. at 15. The defendants, on
the other hand, argue that they will be harméide court issues a TRO because delaying the
foreclosure sale will cause theoperty to fall even further to disrepair, diminishing the
property’s value.SeeDefs.” Opp’n at 35-38. The defendantsaatontend that the plaintiffs will
face no injury absent a TR®egeid. at 38, an argument foreclosley the court’s analysis of the
irreparable injury prongseePart Ill.B.1supra

On balance, the court concludes that the im@ga harm that the plaintiffs will incur if
the foreclosure sale goes forward as plansee.,id, outweighs any harm that issuing the TRO
will cause to the defendants. Therefore, this factor favors the plaintiffs.

4. The Public Interest Consi@rations Favor Neither Party

The final prong of the injunctiveelief analysis requires tleurt to consider the public
interest consequencesaify, of issuing the TROSeeWeinberger456 U.S. at 312. Although
each party asserts that the pulbliterest favors its positiosgePls.” Mot. at 15-16; Defs.” Opp’'n
at 38-39, the court concludes that tfaistor stands in equipoisén any event, given that the two
principal factors in the analysis, as well aslth&ance of the equities, favor the plaintiffs, the
plaintiffs have amply demonstratétht they are entitled to a TRO.

C. The Court Grants the Defendants’ Requst for a Bond Pursuant to Rule 65(c)
The defendants request thag ttourt order the plaintiff® post a bond in the amount of

“the difference between the amount owed and the current value of the Warehouse Property.”

10



Defs.’ Opp’'n at 39. The dendants offer, under sebin appraisal indicating that the amount
that the plaintiffs owe pursuant to the Loanréd@ment significantly exceeds the market value of
the property in its current conditioisee id. The plaintiffs do notddress the defendants’
request for a bondSee generallPls.” Reply.

Federal Rule of Civil Procedure 65(c) authorizes the court to issue a TRO “only if the
movant gives security in an aoumnt that the court considers prope pay the costs and damages
sustained by any party found to have beeongfully enjoined or restrained.”eB. R.Civ. P.

65(c). Because the plaintiffs fail to address diefendants’ request farbond in their reply, the
court treats this request as concedgde, e.gBuggs v. Powell293 F. Supp. 2d 135, 141
(D.D.C. 2003).

Further, although the plaintiffs vigorously corttse reliability of the property appraisal
offered by the defendantsgePls.” Reply at 20-23, the court notidxst the plaintiffs have failed
to offer their own appraisal of the property’s current vadee, generally idInstead, the
plaintiffs offer a declaration from plaintiff€ounsel stating that aitt-party purchaser has
offered to acquire the propertyd., Ex. D { 14. The plaintiffs do not specify the amount offered
by the third-party purchaser, stating only thas itmore than 2.3 times the ‘appraised value’ of
the Property listed on thedtendants’] appraisal.1d. § 15. Therefore, the court grants the
defendants’ request for a bond in the amouptagenting the difference between the amount
owed by the plaintiffs and the current valudltd Warehouse Property, as represented in the

defendants’ appraisal.

3 The court granted the defendants’ consent motion to file the appraisal under seal based on the
defendants’ representation that the public disclosure of the appraisal could interfere with the
integrity of the foreclosure sal&eeMinute Order (June 2, 2010).
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IV. CONCLUSION
For the foregoing reasons, the court ¢gahe plaintiffs’ motion for a temporary
restraining order. An Order consistent witiis Memorandum Opinion is separately and

contemporaneously issued this 7th day of June, 2010.

RICARDO M. URBINA
UnitedState<District Judge
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