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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PAULA V. WHITING,
Plaintiff,
V. Civil Action No. 1:10€v-00898(BAH)

Judge Beryl A. Howell

LABAT -ANDERSON INC.

Defendant.

MEMORANDUM OPINION

The plaintiff, Paula V. Whitinga formershortterm, temporargmployee othe
defendantlLabatAnderson, Ing.broughtthis lawsuit under Title VII of the Civil Rights Act of
1964, as amended, 42 U.S.C. § 2080geq.She allegesn a twocount Complaintsexual
harassmentCount l)and retaliatior{Count Il) based on two incidents that allegedly took place
on a singleday while the plaintiff was working as a contract employee for LAbderson, Inc.
at the Department of Justice (“DOJ$pecifically, the plaintiff alleges that shas “kissed and
touched in a sexual and inappropriate manner” by a DOJ emphoyeéat her employdioth
failed to take corrective action against the DOJ employeeeatalihted against the plaintiff for
complaining about the incidents by not giving her another assignment afstrangerm
employment endedComplaint (“Compl.”), ECF No. X 8 id. at 5 Pending before the Court is
the Defendant’s Motion for Summary Judgmétidef.’s Mot.”), ECF No. 28. For the reasons

explained below, the Courtilvgrant the motion

! The defendant argues in its Reply that its Motion for Summary Judgsfentld be granted without consideration
of the Opposition filed by Plaintiff” because the plaintiff filed Plaingf©pposition to Defendant’'s Motion for
Summary Judgment, ECF No.,28te. Def. LabafAnderson Incorporated’s Reply in Supp. of its Mot. for Summ. J.
(“Def.’s Reply”), ECF No. 30, at 1. On January 28, 2013, the Court issueddan t© Show Cause why the Motion
for Summary Judgment should not be granted as conceded. Minute Order (284.328,The plaintiff, on

February 4, 2013, responded to the Court’s Order to Show Cause, stating thtefilmg of the Opposition was a
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FACTUAL AND PROCEDURAL BACKGROUND 2

A. The Plaintiff's Short-Term Employment with the Defendant

In May 2008, the defendant, a consulting firm, hired twenty people, including the
plaintiff, to providetemporaryon-sitegeneral office services and litigation support servioes
theDOJ’s Office of Immigration Litigatior“OIL") , for a ninety-day period endir&eptember
30, 2008. SeeAffidavit of Kathy DavisHall (“Davis-Hall Aff.”) , ECF No. 28-3, 1 2, 4, 6, 8.

One ofthe defendant’s employedsathy DavisHall, a Project Supervisptwice
interviewed the plaintiff before hiring her, making cleaeach of the interviewthatthe
defendant wahiring for a temporaryprovisional position that would end in ninety days, on
September 30, 2008, when the DOJ’s funding for the project vemaldSee idf 9; Transcript
of Deposition ofPlaintiff Paula V. Whiting (Pl.’s Dep.”), ECF No. 284, at50:15-17; Def.

LabatAnderson Incorporatesi Statement of Undisputed Facts in Supp. of its Mot. for Summ. J.

“mistake,” resulting from a miscalculation of the due date, and arguinthéhatistake shdd be considered
“excusable neglect.” Pl.'s Response to Order to Show Cause, ECF N®.3®lz plaintiff's counsel suggests that
it was the plaintiff herself who reminded counsel of the due dateefd@pposition.Seed. The plaintiff further
argues that allowing the lafiding of her Opposition would not “unfairly prejudice” the defendalat. 4. The
plaintiff also filed, as an exhibit to her response, a Motion for Extengidmm to File Response for Motion for
Summary Judgment, ECF N&6-1, which was redocketed as a motion at ECF No. 38. The defendant opposes the
motion for an extension for time, arguing that “Plaintiff has regulkanly repeatedly ignored the rules governing the
prosecution of actions in this Court,” and that thenpiffi's explanation that she miscalculated the due date for her
Opposition does not constitute “excusable neglect” under Federal Ruleild?i©cedure 6(b). Def. Labat

Anderson Incorporated’s Opp’n to Pl.’s Mot. for an Extension of Time to Eifp&nhe to Mot. for Summ. J., ECF
No. 37, at 6/. The Court disagrees. The Court will accept the plaintiff's explana@xcusable neglect and not
allow the plaintiff's counsel’s mistakes to prejudice the plaintiff, eisfigavhen the delay will not prejuck the
defendant. Accordingly, in the interest of deciding this matter on thiesptee Court will granhunc pro tunche
Plaintiff's Motion for an Extension of Time to File Response for MotmmSummary Judgment, ECF No. 38,
retroactively extendig the deadline for the plaintiff to file her Opposition to the Motion for Sumadgment

until March 29, 2012. Therefore, the plaintiff’s Opposition will be cdexed timely filed.

2 The plaintiff filed a Response to Defendant’s Statement of Undisfatets (“Pl.’s Facts”), ECF No. 28 The
plaintiff does not dispute the majority of the facts outlined in Defenidalmat Anderson Incorporated’s Statement
of Undisputed Facts in Support of its Motion for Summary Judgment (“DefcsH, ECF No. 28, but, for those
facts that the plaintiff disputes, the plaintiff states only that thendkeint’s facts in a particular paragraph “are
disputed.” She does not cite to specific portions of the record, nor explaihai basis the defendant’s facts are
disputed. The Court will therefore “assume that [the] facts identifiethé®ynoving party in its statement of
material facts are admitted’CvR 7(h)(1). The plaintiff also provides a “Statement of Additionatévial Facts.”
ECF No. 291 at 1213. Agan, the Court will not consider those “additional material facts” thatodddnelude a
citation to the recordSeeL.CvR 7(h)(1). In any event, even if the “facts” proffered by the plaintiffe
considered, the result in this case would be the same.
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(“Def.’s Facts”), ECF No. 22, 1 14. The plaintiff acknowledged that she understood that the
position she accepted with the defendant was a short-term poSeeRl.’s Dep.at 5015-17
(Q: “But she did tell you that that pdsit was temporarily funded?” ARight.”).?

During the plaintiff'sshortterm employmentvith the defendant, she completed work for
several individualait the DOJand was supervised s. Davis-Hall, who wasbased orsite at
the DOJ SeeDavisHall Aff. 1 10; Pl.’sDep. at54:5-9.

The plaintiff's supervisor reports that, during the plaintiff's first i@eeks on the job,
the group of DOJ employees with whom the plaimiffsinitially assigned-the “Second Circuit
teani — wasdissatisfied with the plaintiff's performance and asked Ms. Didai$not to assign
the plaintiff to work with them on future projectSeeDavis-Hall Aff. § 14. Based orthis
request and/ls. DavisHall's “assessmentfds. Whiting’s limited skill set,” Ms. Davigdall
subsequentlyeassiged the plaintiff to work in the records department, wileeeplaintiff
helped route records to the appropriate DOJ paralagdl$ielped maintain the records database.
See idf 157

One ofthe plaintiff's dutiedn the records department wiasassist Shirley Phelpa DOJ
paralegalwith various office tasks. Ms. Phelps had previously worked for the defebat

was subsequently hired by the DCEeePl.’s Dep.at 14:13-19, 187:7-8; Davis-Hall Aff. { 16.

3 While the plaintiff stated in her deposition that she believeddheact funding would end on October 30, 2008,
rather than September 30, 2008, the plaintiff does not dispute that shehamewas on a sheterm assignment.
SeePl.’s Dep. at 58:1318.

* Following her reassignment to the records department, there wasideninon July 7, 2008, where the plaintiff
sent an email to several DOJ employees stating that “SOMEONEASING 2ND CIRCUIT DOCUMENTS ON
MY DESK. | WAS FIRED FROM 2ND CIRCUIT . . . PLEASE TELL THE PERSON TO COME GET THE
DOCUMENTS.” DavisHall Aff. Ex. 1, ECF No. 28 (Email from Plaintiff to DOJ employees, dated July 7, 2008)
(emphasis in original). The plaintiff's supervisor spoke with heugthis incident and instrued the plaintiff not

to send any other emails to DOJ employees without prior appr8e&Davis-Hall Aff.  14. The plaintiff was

clearly not “terminated” by the Second Circuit team but simply reassigrtbé tecords department.
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By virtue of her work for Ms. Phelps, tipdaintiff regularly interacted wither. Davis-Hall Aff.
1 16.

B. The August 11, 2008 Incidents at Issue in this Lawsuit

This lawsuit is premised on two brief incidents that the plaintifjabeoccurred on
August 11, 2008 during her interactions with Ms. Phelps, allegations that Ms. Phelpgibds de
SeeDavis-Hall Aff. 1 19; Compl. 11 8, 10.

The plaintiff alleges that the first incidetoiok place at approximately 8:00 a.m. on
August 11, 2008. Pl.’s Dep. Ex. 8; Pl.’s Dep. at 112:4-Atlthat time, the plaintiff alleges that
while she was typing at her desk, Ms. Phelps began talking with her andfaklkegaaintiff was
“still mad at her.” Pl.’'Dep.at108:19-21.Theplaintiff responded “[y]es, yoknow, or
whatever like that.”ld. at108:20-21. Ms. Phelps then said, “Let me give you@g'rand the
plaintiff refused. Id. at 13B:21-22. The plaintiffthenstates thaMs. Phelps “ran over to [her],
and the whole timshe’s laughing Id. at 1092-3.

[A]nd so then she put her hands down like to hug me, but she went past . . . my

shoulders and . . . grabbed the bottom of my stomach. And | said ‘Get off me.

Leave me alone. This is sexual harassme®t’'then she atted laughing, and |

heard Cecily [a cavorker] laughing because she heard Shirley Phelps laugh. So

then she started sliding her hand up and then she grabbed my chest, and I was . . .

in shock, and so then she started kissing on my cheek and on the top of my head.

And then she kept grabbing my chest and then she started jiggling my chest and

shekept squeezing it. And the more | said, get off of me, leave me alone, get off

me, she kept on laughing. The moreresmed, the harder she squeezed my

chest.. . . | said: “Get off of me,” and she just kept on laughing. So | went to push

away from the desk like that, and then she pinned me under the desk like that. |

said: ‘1 don't believe this. Get off of md.eave me alone. This is sexual
harassment.’And she kept squeezing my chest and laughing, and so | went back
like that, and then she ran back in the corner of the cubicle. And | turned to her
with my fist, and she said: ‘I bought you a present.” And then she took off

running. Then | took off runng.

Id. at 1094-110:13. The plaintiff states that this whole inciddasted “[a] couple

seconds.”ld. at 113:17.



The plaintiff alleges that the second incident took place later thatSkseyid at 130:9—
12. That afternoon, the plaintiff assett&atMs. Phelps again approached her and hugged her.
See idat 125:10-126:6, 130:13-133:3. The plaintiff again objected, and saysash
“screaming at the top of [helngs.” Id. at 130:22.Ms. Phelps again ignored the plaintiff's
objections, approached the plaintiff from behind, grabbed the plaintiff’'s stomach and again
touched the plaintiff's leest, laughing the entire tim&ee idat 130:13-131:15. The second
incident, like the first, lasted only “a couple of secondsd.’at 131:16-18.
Although the incidents upset hegeid. at 127:1321, the plaintiff testified that she was
nonetheless able to carry out her job responsibilitiese idat 127:22—128:2.
C. The Plaintiff Reports theTwo Incidents, andthe Defendant Changesier
Assgnment To Avoid Any Further Contact Between the Plaintiff and Ms.
Phelps
The plaintifffirst informed her supervisor, in passing, on the morning of August 11, 2008
about the first incidentSee idat 121:9-122:22, 124:1-2Ref.’s Facts { 38.5. Specifically,
the plaintiff states that Ms. Davidall was “walking past” the plaintiff's desk that morning, and
Ms. Davis-Hall inquired whether the plaintiff had been in the office eaha&rmorningoecause
she had not signed in that mornjagquestia that the plaintiff understood as an accusation that

the plaintiff hal not been at work that morninGeePl.’s Dep. at 121:9-20; Pl.’'s Dep. Ex. B.

response, the plaintiff says she told her supervisor: “I got paadfShirley Phelps saw meld.

® In her deposition he plaintiff referenced incidents that occurred on her first two daysivgpftr the defendant in
which Ms. Phelps hovered over the plaintiff and “smacked” the plamtiind when the plaintiff mistyped a letter.
SeePl.’s Dep. at 22:124:16. The platiff also stated that after these incidents she requested that her sopervi
reassign her so that she did not have to work for Ms. PhielpsThese allegations, however, do not appear in the
Complaint and, since they were not raised in the earli@EEharge of DiscriminatioseePl.’s Dep. Ex. 13
(Charge of Discrimination filed by Paula V. Whiting against Ladadlerson, Inc., Agency Charge No. 52008
00055 (Nov. 10, 2008)xhe plaintiff may not use allegations of this earlier unrelated condsatisfy her prima
facie case of sex discriminatiogee, e.g., Park v. Howard Univ1 F.3d 904, 907 (“A Title VII lawsuit following
the EEOC charge is limited in scope to claitihat are ‘like or reasonably related to the allegations of the charge and
growing out of such allegations™) (quotirigheek v. Western and Southern Life Ins, @b F.3d 497, 500 (7th Cir.
1994)).



at 121:21-22. The plaintiff says her supervisor then responded, “I talked to her, and she ain’t
sea you.” Id. at 121:22-122:1. The plaintiff states that she then told her supervisor, “Yes. She
saw me. She grabbed me and everything,” and then elaborated that Ms. Phelpsl pebbd
was hugging and kissing on mdd. at 122:1-5.The plaintiff did not at that time elaborate on
the morning incident, and did not tell Ms. Da¥sll that Ms. Relps had touched her breasts.
Id. at 122:11-13.Theplaintiff then asserts that she asked her supervisor, “Can | be reassigned
and move®” Id. at 122:6. When the plaintiff was asked how her supervisor responded she says,
“She wasn't worried abowthat Shirley Phelps did to me.ld. at 1241-2. Accordingto the
plaintiff, she only spoke with her supervisor that morning “[lJong enough to give thyetlodia
she believed that | had been there all daild’ at 124:3-5. The plaintiff then went back to doing
her work. Id. at 125:1-6.

Later that dayafter the second incident, the plaintiff reported both incidents to Ms.
DavisHall. SeeDavis-Hall Aff.  17. Specifically, the defendant recoarthat the plaintiff
entered theffice of Ms. DavisHall at approximately 4:45 p.m while Ms. Dall was
meetng with another employee. The plaintiff reported at that time that “Ms. Phedpadta
hugged and kissed herld.; Pl.’s Dep. at 126—7. The plaintiffdid not report that Ms. Phelps
had touched her breastsSeeDavis-Hall Aff. § 17; Pl.’s Dep. atl33:21-134:11, 135:10—22At

that time,Ms. DavisHall asked if the plaintiff wanted to file a complaint, but pientiff

® The defendant suggests that the plaintiff “inigialid not inform Ms. DavidHall of the [morning] incident because
she thought it was an accident.” Def.’s Facts { 38 n.5. The defendagdatsishe plaintiff's deposition and written
statement, however. The plaintiff testified that she did not oljgiliy to Ms. Phelpsbout the inappropriate
touching when she thought the touching was accidesgaRl.’s Dep. at 114:122; Pl.’s Ex. 8, but as soon as she
realized the touching was not accidental, she told Ms. Phelps to leave her alenBegat 110:6-7; Pl.’s Dep.

Ex. 8.

" The defendant states in its Statement of Undisputed Facts that the pldicitigfport to Ms. DavisHall that Ms.
Phelps had touched Plaintiff's breasts.” Def.’s Facts § 39. Thatrapgpdze a typgraphical errarhownever, as
Ms. DavisHall's affidavit, on which the defendant relies, states clearly that Wrsting did not tell me that Ms.
Phelps had touched her breasts.” Daadl Aff.  17.



insisted that she didot wantto file a complaint because she did not want to get anyone in
trouble. SeePl.’s Dep. at 134:8—-11DavisHall Aff.  17. The plaintiff asked only that Ms.
Davis-Hall reassign the plaintiff away from Ms. Phelps and otherwise keep hdfp$away
from the plaintiff. SeePl.’s Dep.at126:14-16, 138-11, 135:5-7DavisHall Aff. § 17.

In response to thglaintiff's requestMs. DavisHall immediatelytook a number of
actions: first, she notified Ms. Phelps’ supervisor about the plaintiff's aconsatDavisHall
Aff.  18. Second, she spoke directly with Ms. Phelps, who “denied Ms. Whiting’s allegations.”
Id. § 19. Third, she “immediately changed the office procedures and beg[a]n picking up and
delivering work files from Ms. Phelps’ office rather than requiring Ms. Wbito do so in order
to limit further contacbetween Ms. Whiting and Ms. Phelpdd. 1 20.

After the plaintiff reported the incident to her supervisor on the afternoon of August 11,
2008, there were no other incidents involving the plaintiff and Ms. PAefie id Moreover,
the plaintiff filed no formal complaint about her interactions with Ms. Phelps, and apparently did
not report the incidents to anyone else in an authority position, nor ask for angreddittion
on the part of the defendant’s managem@&we id While the plaintiffinformedtwo coworkers
about the incidenseePl.’s Dep. at 128:8—-22, neither of thesenrkers had any managerial

authority,seeDavis-Hall Aff. § 17 n.2.

8 The plaintiff argues in her Opposition that ‘fcfrary to Defendant’slaim that Plaintiff had little interaction with
Ms. Phelpsafter Plaintiff made the comagiht, Plaintiff continued to work for Ms. Phelps on a consistent basis un
September 3, 2008.” Pl.’s Oppat 5. In support of this contention, the plaintiff'swuselcites a unsworn phone
conversation with the plaintifin March 28, 2012, and states that contacting the plaintiff for purposes ofrudpta
sworn affidavit is‘nearimpossible’. Id. Apparently, the plaintiff's counsel have consistently hadalifty
communicating with their clientSee, e.g PL’s Mot. to Extend the Deadline for DiscoveBCF No. 23at 1
(“Plaintiff has been unavailable for a large portion of each month becaustdpdrone has been turned off
continually for financial reasons.”); Pl.'s Resp. to Court to Acceqpe IServ. of ComplECF No. 9at 1-2
(discussing the difficulty counsel had communicating with the pfgintrhere is no basis, however, for tGeurt

to consider extraecord evidence consisting of hearsay accounts by counsel of unsworrestat&aeFeD. R.

Civ. P.56(c)(1)(A). Furthermore, it is uncontested thaé plaintiff alleged no further harassment from Ms. Phelps
after she made her complaint.



D. The Plaintiff Distributes a “Sexual Harassment Complaint,” and the
DefendantReassigis Her to Another Worksite

Nearly a mortt after the alleged incidents, wittie encouragement of her friends and
family, seePl.’s Dep. at 91:22-92;8he plaintiffbegandistributingto individuals who walked
by her deslawritten statemengntitled “A SEXUAL HARASSMENT COMPLAINT
AGAINST SHIRLEY PHELPS, seeid. Ex. 8 (emphasisn original). SeePl.’s Dep. at 149:8—
14. The written statememtescribed the altged incidents of August 11, 20G8aimed that the
plaintiff was sexually harassed by Ms. Phdlwhom the plaintiff mistakenly referretb in the
written statemenas her “boss”), and detailed the reporting of thoselentsto Ms. DavisHall.
See idEx. 8.

According to the plaintiff, Ms. Davis-Hall learned about Writen statemenbecause
the plaintiff asked Ms. Phelps’ supervisor, who was a notaryotarize” the statemenand the
supervisor informed Ms. Davidall about it Pl.’s Dep. at 1&-18. Upon learning about the
statementMs. DavisHall requested a copy from theapitiff. SeeDavis-Hall Aff. § 21.
Initially, the plaintiff emailed Ms. Davislall back, saying just “I don’t want to talk to nobody. |
just want to file a complaint and there is my statemeRt.’s Dep. Ex. 9; Davisdall Aff. § 21;
Davis-Hall Aff. Ex. 4 (Email from the plaintiff to Kathy Davisiall, dated Sept. 3, 2008). Ms.
Davis-Hall emailed the plaintiff back and informed her that she would need her cooperation in
order to respond to the plaintiff's allegatioriSeeDavis-Hall Aff. { 21; DavisHall Aff. Ex. 4;
Pl.’s Dep. Ex. 9. Ms. Davibtall also immediately contacted the defendant’s director of Human
Resources, Sandy Labado inform her about the plaintiff's allegations and the written
statement she was distributing to other employ&esDavis-Hall Aff. {1 21:22; Pl.’s Dep. at

149:15-150:15.



After reviewing theplaintiff's written statementMs. Laboon came tihe DOJoffice
immediately thatsameday, to discuss the plaintiffsoncerns.SeeDavis-Hall Aff. {1 22-23;
Pl.’s Dep. at 150:13-15. Durirthe meetingwith Ms. Laboon and Ms. Davidall, the plaintiff
explained that she beliedés. Phelps meant no harBeeDavisHall Aff. 23, Ms. Laboon
asked if the plaintiff wanted to transfer to a new work location, two blocks awayh&nd t
plaintiff, “who admittedly wanted to transfer, voluntarily and affirmativelgde the decision to
move to the newolcation.” DavisHall Aff. § 23;see alsd”l.’s Dep. at 1%-15, 154:3-9.

After thatmeeting, Ms. Davigdall sent the plaintiff home for the day with pay, and
immediatelyreassiged the plaintiff to the defendantBocument Center,” a facility located a
block or two away.SeeDavis-Hall Aff. 11 23, 25 PIl.’s Dep. at 157:4-158:1Ms. Laboon and
Ms. DavisHall also mewith Ms. Phelps’ supervisor, and explained that they had transferred the
plaintiff to another locationSeeDavis-Hall Aff. § 24. Both Ms. Laboon and Ms. Davisl
requested to speakrectlywith Ms. Phelps, but Ms. Phelps’ superviseiused ¢ allow them to
do so. See id.

The day after her meeting with Ms. Laboon and Ms. DefalB; the plaintiff began her
new assignment at the Document Center, where the plaintiff worked “in the saaw#ycep
which she worked” at the DOQfbr exactly the same pagndfor exactly the same number of
hours. Davis-Hall Aff. § 25; Pl.’'s Dept 157:4-15, 158:2-16.

The plaintiffapparentlydid not view the reassignment as retaliatié!.’s Dep. at 189:2—
9. While theplaintiff repeatedly askellls. DavisHall if she could tansfer back to the DOJ
office, seeDavis-Hall Aff. § 26; Def.’s Facts  6&he plaintiff also stated about her

reassignment to the new building: “I love it here and all the people like me hereyaaldih’t



mind staying hee.” Pl.’s Dep. at 64:17-19pe alsdavis-Hall Aff.  26. The plaintiff never
interacted with MsPhelps again after her transf@eePl.’s Dep. at 158:20-22.

E. The Plaintiff’s Short-Term Employment with the DefendantEnds

After her transfer to thBocument Centethe plaintiff worked without further incident
until her ninetyedayshortterm employmenassignmenéended on September 30, 20(&:e
Davis-Hall Aff. 19 6, 28 DavisHall Aff. Ex. 6 (Termination letter, dad September 29, 2008, to
the paintiff, explaining that “[y]our layoff is due to the ending of the contract under which you
have been working’ Effectiveon that date, the defendant “terminated all twentyof the
provisional/temporary positions created to work on the gleamtassignment at OIL and the
defendant terminated sixteen of the twenty employees hired to work on that. pichj&ic28.

None of the other individuals who were terminated submitted workplace complaints duiing the
shortterm employment with the defenta See d.

The four employees who were not terminagéthat timevere employees the DOJ had
specifically requestedf other positions at the DO&%eed. Neither Ms. Laboon nor Ms.
Davis-Hall had any input in deciding which individuals were stdd by the DOJ for new
assignmentsSee d.

Severd months lder, threeotheremployees terminated tite same time as the plaintiff
applied for new positions, angere rehired by the defendargee dl.

The plaintiff never formally reapplied for a position with the defend&ete d.  29.

The plaintiff did informally email Ms. Davislall, on December 4, 2008, to inquire about
whether Ms. Davis-Hall had a job for her or for her daughteeDavis-Hall Aff. 1 30. Ms.
Davis-Hall did not have any openings@iL atthat time, havever Seed. Theplaintiff

explainecthat shedid not take personally Ms. Davi4all’s not giving her a new assignment,
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especially because Ms. Datiall also did not have an assignment for the plaintiff's daughter,
who had a college degre8&eePl.’s Dep.at 88:6—89:3.

F. Procedural History

Following the end of her shotérmemploymenwith the defendant, the plaintiifed a
charge of discrimination with the Equal Employment Opportunity CommigddfOC") on or
about November 10, 200&1.’s Dep Ex. 13 (Charge of Discrimination filed by Paula V.
Whiting against Labat-Anderson, Inc., Agency Charge No. 570-2008-00055 (Nov. 10, 2008)).
Theplaintiff laterfil ed this actionn the United States District Court for the District of Columbia
againstoththe Attorney General of the United States and L-éwaterson, Inc SeeCompl?

This Court has already resolved the Attor@sneral’s Motion to Dismiss for Lack of
Jurisdiction, ECF No. 18, which the Cogranted as conceded aftee plaintiff failed to
respond to thenotionfor nearly two months. Mem. Op. & Order (Apr. 13, 2011), ECF No. 19.
Following the dismissal of th&ttorney General from the litigation and following discovery,
LabatAnderson, Inc(the only remaining defendant) moved for summary judgm8aeDef.’s
Mot. That motion is now pending before the Calrt.
Il. LEGAL STANDARD

Federal Rule of Civil Procedure 56 provides that summary judgment shall be difanted
the movant shows that there is no genuine dispute as to any material fact and titasnova
entitled to judgment as a matter of lawrFED. R.Civ. P.56(a). Summary judgment is properly

granted agast a party who, “after adequate time for discovery and upon motiofgils. to

° This case was randomly reassigned to the undersigned judge on BOW20Y1.

Y buring discovery, both of the plaintiff's attorreynoved to withdraw as counsd?l.’s Mot. to Withdraw as
Counsé& ECF No. 22.The Court denied the plaintiff's motion without prejudierause the motiadid not discuss
the likelihood that suchwithdrawal would significantly delay resolution of the casar,explain why such
withdrawal wasecessaryandbecausét would have left the plaintiff without a lawyer the midst of discovery.
SeeMinute Order (July 5, 2011).
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make a showing sufficient to establish the existence of an element essahaalparty’s case,

and on which that party will bear the burden of proof at tri@lelotexCorp. v. Catrett477 U.S.

317, 322 (1986). The burden is on the moving party to demonstrate that there is an “absence of a
genuine issue of material fact” in disputd. at 323. “[T]he burden on the moving party may be
discharged by ‘showing’that is,pointing out to the district courtthat there is an absence of
evidence to support the nonmoving party’s casd.”

In ruling on a motion for summary judgment, the Court must draw all justifiable
inferences in favor of the nonmoving party, and shall accept the nonmoving party’s edsgence
true. Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (198 state of Parsons v.

Palestinian Auth 651 F.3d 118, 123 (D.C. Cir. 201Tgo v. Freeh27 F.3d 635, 638 (D.C. Cir.
1994). The Court is only regad to consider the materials explicitly cited by the parties, but
may on its own accord consider “other materials in the recoreld. FE Civ. P.56(c)(3).

For a factual dispute to be “genuing&state of Parson$51 F.3d at 123, the nonmoving
partymust establish more than “[tjhe mere existence of a scintilla of evidence” iarsops
position,Anderson477 U.S. at 252, and cannot simply rely on allegations or conclusory
statementssee Greene v. Daltpi64 F.3d 671, 675 (D.C. Cir. 199%ather, the nonmoving
party must present specific facts that would enable a reasonable jury to itméhivor. See
Anderson477 U.S. at 250. “A fact is material if it might affect the outcome of the suit under the
governing law, and a dispute about aenal fact is genuine if the evidence is such that a
reasonable jury could return a verdict for the nonmoving paByeele v. Schafeb35 F.3d 689,
692 (D.C. Cir. 2008) (citation and internal quotation marks omittédéljhe evidence is merely
colorable, or is not significantly probative, summary judgment may be drard@derson477

U.S.at 24950 (citations omitted).
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“[A] complete failure of proof concerning an essential element of the nonmovityyspar
case necessarily reauds all other factsnmaterial.” Celotex 477 U.S. at 323. In that situation,
“[tlhe movingparty is entitledto judgment as a matter of lalwecause the nonmoving party has
failed to make a sufficient showing on an essential element of her case with tespaich she
has the burden of proof.id.

1. DISCUSSION

The defendant moves to dismiss the plaintiff's claims of senarassmeniCount I)and
retaliation (Count Il).Def.’s Mot; Defendant Labafnderson Incorporated’s Mem. in Supp. of
Mot. for Summ. J. @ef.’s Mem.”) at 2 The Court will address each of thetaimsin turn.

A. Plaintiff's Sexual HarassmentClaim

The Court first turns to the plaintiff's claim that she was subjecexual harassment and
a hostile work environment based on the two incidents that occurred on August 11, 2008, and
what the plaintiff characterizes as an inadequate response by the defendantiegdiered.
SeePl.’s Opp’n at 4 (“Plaintiff experienced a hostile work environment because séecoeihat
management did not takertadlegations sgously”); Compl. at 5 (Count)l(asserting that the
defendant “took [no] action against Ms. Phelps”). The defendant moves to disnpksnh#’s
sexual harassment claicontendinghat the plaintiff cannot establisipama facieTitle VII
claim for sexual discrimination in the workpldsecause she cannot shthat thealleged
harassment (Was based on sex, (@gs severe or pervasivar (3) that the defendant is liable
for the harassmentSeeDef.’s Mem. at 120; Defendant.abatAnderson Incorporated’s Reply
in Supp. of Mot. for Summ. J.Def.’s Reply), ECF No. 30at 510. The plaintiff responds, in
opposition, (1) that the nature of the touching at issue proves that the touching was basgd on sex

(2) that the two incidents and the defendant’s inadequate response affected tiffesplaint
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severely as to create a hostile working environment, and (3) that the defendigguate
response to the situatiomeans that the plaintiff may impute liability to the defend&ee Pl.’s
Opp’n at 3-6.
1. Sexual Discrimination and Hostile Work Environment

Title VIl of the Civil Rights Act of 1964 makes it unlawful for an employerféib or
refuse to hire or to discharge any individual, or otherdiseriminate against any inddual
with respect to [her] compensation, terms, conditions, or privileges of employmenisbeax
such individual’s . . . sex..”. 42 U.S.C. § 20002{a)(1). Such unlawful discrimination
includes “[w]hen the workplace is permeated wdlscrimimatory intimidation, ridicule, and
insult’ that is‘sufficiently severe or pervasive toalthe conditions of the victim’employment
and create an abusive working environmenHarris v. Forklift Sys., In¢.510 U.S. 17, 21
(1993)(citations omitted)

To make out @rima faciecase for sex discriminatipa plaintiff must show

(1) the employee was a member of a protected class; (Bipeyee was

subjected to unwelcome[] sexual harassment . . . ; (3) the harassment complained

of was based upaex; (4) the charged sexual harassment had the effect of

unreasonablinterfering with the plaintiffs work performance and creating an

intimidating, hostile, or offensive working environment ; and (5) the existence

of respondeat superidiability.

Davis v. Coastal Int'l Sec., In@75 F.3d 1119, 1122-23 (D.C. Cir. 20@2lterations in
original) (quotingYeary v. Goodwill Indusnoxville, Inc, 107 F.3d 443, 445 (6th Cir. 1997)).
In this casethere is no dispute that the plaintiff is a wonaaid a member of a protected class

and that she did not “welcome” her interactions with Ms. Phelps. Nevertretessthe

plaintiff plainly cannot stsfy thefifth elementof a prima facie caseecause she has not shown
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the existence of respondeat sugeliability, the plaintiff has not demonstrated a priraaié
case of sex discriminatior.
2. The Plaintiff Has No Basis to Impute Liability to the Defendant.

The defendant argudisat it took appropriatgimely remedialaction upon learning that
Ms. Phelps, a non-employee, had inappropriately touched the plaintiff, and is therefoadleot i
for the alleged harassmerfseeDef.’'s Mem. & 18-20; Def.’s Reply at 8-10The plaintiff
arguesin opposition, that the defendant’s actions in responsetim¢identsvere not timely or
effective becausenter alia, the defendant “took no action” about the plaintiff's allegations of
sexual harassment adal not contachuman resourcamtil after the plaintiffoegandistributing
herwritten statementnealy a month after the incidentsSeePl.’s Opp’n at 5-6.

A Title VII plaintiff must show that the defendant is liable for the actions of the
individuals causing the hostile work environme8te Davis275 F.3cat 1123. In order to
prevail against aemployer on a claim that a non-employee created a hostile work environment,
“a plaintiff must show that the employer knew or should have known of the existence of the
hostile work environment and failed to take proper remedial actiSmims v. Ctr. for Corr.
Health & Policy Studies794 F. Supp. 2d 173, 191 (D.D.C. 2Q1sBe alscCurry v. District of
Columbig 195 F.3d 654, 660 (D.C. Cir. 1999) (holding that an employer is vicariously liable for
the actions of an employee’s-amrker*if the employeknew or should have known of the
harassment and failed to implement prompt and appropriate corrective)addartin v.
Howard Univ, No. 99CV-1175, 1999 U.S. Dist. LEXIS 195%4 *7-8 (D.D.C. 1999)
(explaining that the University defendant “may be oesible for [a non-employee’s] conduct if

it knew or should have known that [the nemployee’s] actions created a hostile work

1 Since the Court finds that the plaffittannot show the existence refspondeat superior liability, ti@ourt need
not reach the defendant’s arguments regardiaghird and fourth elements opama facie case of sex
discrimination.
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environment for the Plaintiff and failed to take corrective ac)iom/hen considering whether

an employer is liable for the btile work environment created by a non-employee, the Court
must ‘consider thextent of the employes’control over thalleged harasser and any other legal
responsibility which the employer may have with respect to the conduct of theanmayees.”

Id. at *8. “An employer may avoid liability by asserting one of two affirmative dedenl) that

it exercised reasonable care to prevent and correct promptly any sexually gavebswvior, or

2) that the plaintiff employee unreasonably failed to take advantage of any preenti
corrective opportunities provided by the employer or to avoid harm othervBsmrhs 794 F.
Supp. 2d at 191.

The record indicates clearly that the defendant took timely, appropriate, aodaielas
action in response to the plaintiff's allegations of harassment on August 11, 2068, asiw
response to the written statement she distributed on September 2, 2008. When the plaintiff
informed Ms. Davis-Hall about the two incidents on the afternoon of August 11, 2008, Ms.
Davis-Hall responded with serious, purposeful steps to determine what correctoresaetire
necessaryFirst, Ms. DavisHall allowed the plaintiff to speak with her immediately even
though she was in the middle of a meeting with another empl@&@aeavis-Hall Aff. § 17.
Second, Ms. Davis-Hall inquired whether the plaintiff wanted to file a formal @ntpivhich
the plaintiff declined.Seed. Third, notwithstanding the plaintiff's refusal to file a formal
complaint, Ms. Daviddall nonetheless promptly investigated the plaintiff's concerns. Although
the plaintiff reported the incidents at 4:45 p.m, that same day, her supervisodrdgfi@helps’
supervisor about the plaintiff's allegations about Ms. Phejee d. §18. Ms. DavisHall al
spoke directly with Ms. Phelps, who denhitne plaintiff's allegationsSee d. § 19. Fourth, Ms.

Davis-Hall immediately changed the office procedures, so that she herself wokikappand
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deliver wok files from Ms. Phelps’ officeather than requiring the plaintiff to do so “in order to
limit further contact between Ms. Whiting and Ms. Phelpd.” 20 Finally, Ms. DavisHall
informed both the plaintiff and Ms. Phelps about the change in office procesiesal. All of
these remedial steps were evidently effective as the record is clear that folloesegemedial
steps there was no further incident between the plaintiff and Ms. Phelps, and thi pliegéad
no further sexual harassment, or any harassment, from Ms. Phdds Dep. at 193:7-12.

The defendant also took prompt and appropriate action on September 3, 2008, when Ms.
Davis-Hall learned that the plaintiff was distributing a written statement from her dag&dn
“A Sexual Harassment Complaint Against Shirley PhelpststAMs. DavisHall requested that
the plaintiff forward her a copy of the written statement for her revig@eDavis-Hall Aff.
21. Second, the plaintiff imnmediately contacted the defendant’s director of haswamaes,
Ms. Laboon.Seed. 122. Third, Ms. Laboon, upon hearing about the plaintiff's written
statement, came to the DOJ that same dawestigatefo meet with Ms. DavidHall and the
plaintiff, and todiscuss the plaintiff's allegationSSee d. 11 22-23. Fourth, Ms. Laboon asked
the plaintiff if she would like to be transferred to a new worksite located two blass and
the plaintiff agreed See d. 23; seePl.’s Dep. at 158:17-19 (Q: “Did you have any objection to
transferring to the new locah®” A: “No. | was happy they didn’t fire me.”). Fifth, the

defendant sent the plaintiff home that day, with pay, and immediately implemeraedfart of

2\While the plaintiff indicates that she mentioned to her supervisor girngasn the morning of August 11, 2008
that Ms. Pelps “grabbed [her] and was hugging and kissing on [her],” the plaaniifits that at that time she did
not inform her supervisor that Ms. Phelps had touched her breastssDé}.’ at 122:4, 11-13. While she notes in
her deposition that she asked the supervisor, “Can | be reassigned an@,iridveti 122:6, she did not pursue this
issue with the supervisor, and, furthermore, it is clear from thedd¢icat the plaintiff only made these comments to
her supervisor after the supervisor questioned her about whethgadsbeen at work that mornin&ince the

plaintiff does not indicate that she told her supervisor that she bebbedtad been sexually harassed, assaulted, or
that she was disturbed by her morning interaction with Ms. Phielpas reasonable for the supervisor not to follow
up onthe plaintiff's comment, made in passing, and only after the supervisstigned her about when she had
arrived to work, that she had been “hugg[ed] and kiss[ed]idngt 122:45, by a ceworker. Even if the

supervisor should have construed the piffis comment as a complaint, however, the defendant timely folloyed u
on the plaintiff's complaint regarding Ms. Phelps the same day, imguxi changing office procedures to

minimize the plaintiff's interaction with Ms. Phelps.
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the plaintiff to a new location, where she would be doing essentially the saidardhe same
number of hours and at the same level of pay, and where she would have no chance of
interacting with Ms. PhelpsSeeDavis-Hall Aff. § 23; Pl.’s Dep. at 158:9-16. Sixth, following
the meeting with the plaintiff, Ms. Davidall and Ms. Laboon met with Ms. Phelps’ supervisor
about the situationSeeDavisHall Aff. 24 Seventh, Ms. Davibkall and Ms. Laboon
specifically requested that they be allowed to speak with Ms. Phelps diveti{s. Phelps’
supervisor “refused to allowit{en] to do so and stated the DOJ would addtiesssituation
internally.” Id. Following these remedial steps, the plaintiff never interacted with Mg$>hel
again,Pl.’s Dep. at 158:20-22, and the record reflects no further inquiries from the plaintiff to
the defendant regarding the incidents of August 11, 2008.

All of these actions were taken promptly, and with the seriousness that disturbing
allegations of the sort the plaintiff alleges require. The plaintiff wagcbio report these
incidents to her supervisor, and her supervisor and the defendant’s director of humaesesour
acted efficiently to assess the situation and ensure that the plaintiff wauhdenact with Ms.
Phelps againThe defendant also essentially took exactlyat@on that the plaintiff waet
them to take. When asked in her deposition, “So what did you want Labat to do if you didn't file
a formal complaint? What where you hoping they were going to do in response to your
statement?” the plaintiff repliedAssign me to someone else to work with in the building, you
know, someone else.” Pl.’s Dep. at 1548. By moving the plaintiff to another building to
ensure no further interaction between the plaintiff and Ms. Phelps occurred, thadarefe
honoredhe plaintiff'swishesto bereassigned away from Ms. PhelpgSurthermore, the plaintiff

actuallyacknowledged that she liked the new building and wished to S d. at 64:16-19.
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Although the plaintiff suggests the defendant should have done smensure that the
plaintiff “was in a safe work environment,” Pl.’s Opp’n at 6, the Court disagreeargdtirther
action was required. As soon as the plaintiff informed the supervisor of the two incidents
which she alleges Ms. Phelps grabbed heasts repeatedly, the supervisor took immediate
action to ensure that the plaintiff was in a “safe work environment.” Upon leandingatly, a
month after the incidents, that the plaintiff was still concerned about the ircmfeltigust 11,
2008, the supervisor again took immediate action, calling upon the director of human resources
who moved the plaintiff a couple of blocks away to another worksite to ensure no furthet contac
with the alleged aggressor. In sum, the record reflects that the defendant soolabés, timely,
appropriate action in response to the plaintiff's allegati®@ee Carter v. GreenspaB04 F.
Supp. 2d 13, 26 (D.D.C. 2004) (finding an employer took reasonabkcsirperning alleged
harassmenty immediately involving an Employee Relations Specialist, conducting a meeting
with the parties, and arriving at a workable solution for everyone involved.”). Accbrding
plaintiff has no basis to impute liability to the defendant, and thus she has faileablskst
primafacie case of sexual harassment.

B. Plaintiff's Retaliation Claim

The Court next turns to the questionndfether the plaintiff's termination was

retaliatory™® In moving for summary judgment, the defendant asserts that the plaintiff cannot

131n her Complaint,tie plaintiff argues that the defendant “retaliated againgbbéh] by transferring her from her
former work location to another location the day after she told otheogegd that she was sexually harassed and
by not permitting her to work on anothessggnment after she complained about the sexual harassment she
experienced.” Compl. at@®ount Il). In her deposition, however, the plaintiff conceded that she did notdéksv
relocation to the Document Center was rataliy. Pl.’s Dep. at 189:5 (Q: “So the termination, not the relocation,
was what you believe was retaliatory?” A: “Right, becauseamnyily said | shouldn’t have said nothingdalnwould
still have my job"); see id at 193:1516 (stating that “the retaliation was being fired fag complaining”).

Although the plaintiff attempts to argue in her Opposition that the plésntiéinsfer to another building “was a
form of punishment in that Plaintiff had performed exceptional work evkbe was and had not engaged in any
problem behawer herself,” Pl.’'s Opp’n at 7, the plaintiff provides no citation for tliaausory statement and
provides no explanation for why the plaintiff acknowledged at hevsitpn that her only claim for retaliation was
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establish a prima facie claim for retaliation, and that, even if she couldefédreddnt had a
legitimate, norretaliatory reason for the plaintiff's terminatiemamely the end of her short-
term employment and thathere is no evidence of pretext. Def.’s Mem. al80 The
plaintiff, in a one-paragraph opposition, argues that the defendant retaliated tpapiaintiff
both by transferring the plaintiff to another building and by terminating her laér 90day
contract expired. Pl.’s Opp’'n at 7.

Title VII of the Civil Rights Act of 1964 prohibits an employer from retaliating agains
an employee “because [the employee] has opposed any practice made an unlalfuhentp
practice” under Title VII.42 U.S.C. 8 20008{a). Where there is no direct evidence of
retaliation, the Court analyzes a plaintiff's retaliation claim under the familrdielushifting
framework ofMcDonnell Douglas v. Greed11 U.S. 792, 802-05 (19)/3SeeHolbrook v.
Reng 196 F.3d 255, 263 (D.C. Cir. 199@)ting Carney v. Am. Uniy151 F.3d 1090, 1094
(D.C. Cir. 1998). Under theMcDonnell Douglasramework, “[a]plaintiff must[first] show
that (1) she engaged in statutorily protected activity; (2) her employer toadvarse personnel
action against her; ar(@) a causal connection between the two exidtktbrook 196 F.3d at
263 Following the plaintiff's showing, “the burden of production shifts to the employer to
articulate a legitimate, nondiscriminatory reason for the adverse &ctanlf the employer
makes this showing, then “[tjhe employee must then prove by a preponderance ad¢heeevi
that the asserted reason is a pretext for retaliatith.”

In this case, the plaintiff alleges thadr termination was an adverse actom the
defendant has proffered legitimate, nofdiscriminatory reason for her termination, namely that

she had ghortterm position and that the defendant was forced to eliminate the plaintiff's

based on her termination. Given tiaintiff’'s concession during her deposition, the Court will constrae th
plaintiff's claim for retaliation as based entirely on her termination.
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position, and the position of the 19 other provisional workers hired hinetyday term, “when
the funding for those positiomnded.” Defs Mem. at 23see alsdavis-Hall Aff. 1 6 (“After
September 30, 2008, all U.S. government funding for thés§@roject terminated, the task
order ended, and all twenty (20) of the temporary positions created to work on theshort
project were eliminate). Once the employer hasoffered a legitimate, noretaliatory reason
for the challenged adverse actjdthe central question is whether the employee produced
sufficient evidence foa reasonable jury to find that the employer’s assertedetahatory
reason was not the actual reason and that the employer intentionally retajaatesd the
employee in violation of Title VII."McGrath v. Clinton666 F.3d 1377, 1383-84 (D.C. Cir.
2012) (citations and internal quotation markstted).

Herg the plaintiff has clearly not produced enough evidence for a reasonable juny to fi
that the defendant’s reason for her termination was not the actual reason, and tlast she w
retaliated againstTo the contrary, it is clear from the record that the plaintiff was terminated
solely because she was subject to a dieon, temporary assignmeify which theDOJ’s
funding had expiredSee Newton v. CBS, In841 F. Supp. 19, 23 (D.D.C. 1994) (finding that
the need to furlough employees for financial reasons constitutes a &gitmondiscriminatory
reasorfor terminating the plaintiff's employmentfirst, the record reveals th#te defendant
terminated the platiff's employment, not to retaliate against her, but because the contract under
which the defendant hired her had expir&geDavis-Hall Aff. 11 6, B. Second, there is no
dispute in the record that the plaintiff had knowingly accepted a &rartpogtion.** SeePl.’s
Dep. at 58:13-18. Even assuming the defendant wanted to retgliaitiiéf, it could not have

done so, because the funding for the plaintiff's position had runSmaéDavis-Hall Aff. { 6.

1 While the plaintiff believed that the defendant would retain some oéthpdrary hires, she had no guarantee that
she would be retainedseePl.’s Dep at 50:1822.
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Third, dong with the plaintiff, he defendant terminated of the other 19 shoterm positions
filled at the time the plaintiff was hired. Seed. § 28. Fourth, the plaintiff offers no evidence to
rebut the defendant’s proffered reason for the plaintiff's termination, and ingf@esawith the
defendant that she was subject to a short-sssgnment.SeePl.’s Dep. at 58:13-18. Finally,
there is simply no evidence in the record that the defendant’s reason for tergiihati
plaintiff's employment was a pretext for discriminatiddee e.g, Smith v. District of Columbja
430 F.3d 450, 455 (D.C. Cir. 2005) (affirming summary judgment for the defendant on the
plaintiff's retaliation claim where the defendant’s “ndiscriminatory justifications for its
actions remain completely unrebutted”). Accordingly, sitie record reflects that the
defendant had legitimate, nondiscriminatory reasoto terminate the plaintiff's employment,
andthere is no evidence of pretete defendant must be granted summary judgment on the
plaintiff’s retaliation claim.
IV. CONCLUSION

For the reasons discussed above, the defendant’s Motion for Summary Judgment, ECF

No. 28, is granted. An appropriate Order accompanies this Memorandum Opinion.
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'3 Although the defendametained four employees, the record reflects that neither Ms. Biaisior Ms. Laboon
had any discretion in choosing which of the twenty employees to r&aDavisHall Aff. | 28. Rather, the
defendant retainetthese four individuals becauges DOJ specifically asked the defendant to doSeed. The
defendant also later rehired three individuals whose positions weraadethiat the same time as the plafiistibut
the defendant only hired those individuals after they reapplied foriioppsvhich the plaintiff never didSee dl.
11 2829.
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