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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WALTER W. LANCASTER
Plaintiff,
V. Civil Action No. 10-094qABJ)
DAVITA VANCE -COOKS,

Acting Public Printer, U.S. Government )
Printing Office

N N N/ N N N N

N N N

Defendant.

MEMORANDUM OPINION

Plaintiff Walter Lancaster sues h&nployer,the United States Government Printing
Office ("*GPQ”), under the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq., as amended
(“Title VII"). Compl. [Dkt. #1]. Lancasterwho worked as a forklift power truakperator for
the GPO,claims that the GPO subjected him retaliation for seeking to enforce his rights
under Title VII, a hostile work environmentand discrimination Compl. 11, 56-65. His
complaint describes a number of incidents that he alleges occurred tweegear period
Before the Court is efendarnis motion to dismiss the complaimdr for summary judgment
Def.’s Mot. to Dismiss or for Summ. {Def.’s Mot.”) and Mem. in Supp. of Def.’s Mot.
(“Def.’s Mem.”) [Dkt. # 30} which LancastempposesPl.’s Opp. to Def.’s Motto Dismiss or
for Summ. J. [Dkt. # 34] (“Pl.’s Opp.”)Upon consideration of the record of this gake Cout
will grant defendant’s motianThe work place grievances recounted in the complaint do not add
up to a hostile work environment, and plaintiff has been unable to stiat any adverse

employment actions he experiedaeere prompted by discrimination or retaliation.
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PROCEDURAL HISTORY
Lancasterasserts in hisomplaintthat as a result odn Equal Employment Opportunity
(“EEQ’) claim he settled with the GPO in NovemR&06,he was

e deniedthe opportunity to work overtime from January 2007 toelu
2007, Compl. 11 24-25;

e written up for failing to report to work o8aturday, June 23, 200d,
1 33;

e givena disciplinary memo for leaving his post without approval, which
was later rescinded. 11 38-40, 42;

¢ denied eight hours of administrative leawk 11 45-46;
e denied a lunch break in October 207y 47a
o forced to do the work of three power truck operatioks] 47b

o falsely accugd of threateninghis immediate supervisor, resulting in his
suspension from work for thirty daysd, 147d

e cursed at or flashed obscene gestures by some of his superidsors,
T47e

e subjected to a hostile sexual environment by his immediate supervisor,
who “discussed her sexual preferences and activities openly in front of
[him] and other employees” arfhd “a habit of putting her hands on their
behinds; id. 1 48; and

e corsistentlyforced to work “out of his job descriptiordndassigned the

position of “Extra” or “Floater,” everthoughno such position existed
under the union contraat. 1 5153.

According to his complaint, these acts by the GPO amountedtabation,a hostile work
environment and discriminatioron the basis of race, religion, sex, national origimd colorin
violation of Title VII. Id. 111, 56-65.

The GPOmoves to dismiss the complaint for failure to state a claim, and alternatively

for summary judgment. Def.’s Mot. In doing soprovidesa Statement of Material Facts Not



in Dispute, which containsventy-sevenparagraphs of facts thatclaims arematerial andhot
disputed. Def.’s Statementof Material Facts Not in Dispute Kb. # 3025] (“Def.’'s SOF”).
Plaintiff’'s opposition to the motiomcludes a Statement @ontested Facts, which admits all
paragraphs in defendant’'s statement except t®&eePl.’s Opp.; Pl.’s Statement of Contested
Facs [Dkt. # 342] (“Pl.’'s SOF").

FACTUAL BACKGROUND

Walter Lancaster is an AfricaAmerican male whdegan workingor the GPQOn 1990
Compl. 114, 7;Pl’s Opp.at 1, Pl.’s SOF | 3; Def.’s SOF §. He was promoted to forklift
operator around 1995 _ancaster DepEx. 1 toDef.’s Mot. [Dkt. # 30-1] (“Lancaster Dep.”at
22:1622. In 2001, he filedn EEO claim against the GPO, which settledNievember 2006
Pl.’s SOF { 4; Def.’s SOF 1 4.

Between 2001 and 2008, Lancaster worked for three sections GP@e From 2001,
Lancasteworked inthe Delivery Division where Terrence Dudley wakis supervisor. Pl.’s
SOF{Y 4-5; Def.’s SOF{Y4-5 Lancastefiled at least on&EEO claimduring that time Pl.’s
SOFY 4;Def.’s SOF{ 4. In about 2003the supervisotin the Delivery Divisiort‘changed from
Dudley to Paul Kirbf;] for whom [Lancaster worked until February 2006. Pl.’s SOF 1 6;
Def.’s SOF § 6. During that time,Lancaster had no employment related problertds. In
February 2006, Lancaster was reassigned to work iBitheery Division,where Group Chief
Michelle Ballardwas hisdirect supervisor. PI’SSOF | 78; Def.’s SOF {{ ~8. Gregory
Brinkley, Ibrahim Sussan, Robert Alleghar, and John Crawdenet alsadivision supervisorfn
his chain of command. Pl.’s SOF{ 8; Def.'sSOF{ 8. In November 2006, nine months after
Lancaster wadransferredto the Bindery Divisionhis EEO claim arising out of his prior

assignment settled?l.’s SOF { 4; Def."SOF 1 4.In November 20071_ancaster waszassigned



to the Stitching and Pamphlet Sectiavhere hisdirect supervisor was Rick Orencidef.’s
SOFY 21; PI’sSOFT 21.
l. Complaints While at the Bindery Division

Lancaster claimshe problemsat issue in this lawsulbeganshortly after he settled his
EEO claim in November 2006. He contends that he was denied ovladirsfrom January to
June 2007 on an equal basish other employeesCompl. ] 24-25;PIl.’s Opp.at 2 In support
of his claim, he submits pagcords for forklift operatorsRegular and Overtime Houtsx. L to
Pl.’s Opp. [Dkt. # 3415] (“Overtime Hours Chaix, Graph based on Overtime HouEx. M to
Pl.’s Opp. [Dkt. # 3416] (“Overtime Hours Graplh. Theyshowthat from January through
June 2007 Ted Dowd received $3,083.85 in overtime pay, Lancaster received $1,367.10,
Cameron Matthews receive $229.95, and Oswald White received $10.50. Overtime Hours Chart
at 5, 8, 14, 17see alsdOvertime Hours Graph Therecordalso reflecs “that Lancastemwas
offered overtime during weekdays, but routinely refused the offered overtime fonpéer
reasons. Pl.’s SOF { 14Def.’s SOF{ 14. Under the union contract that applies to Lancaster,
being “offered” overtime and having “worked” overtime are thenesafor the purpose of
calculatingwhich employeearenext entitled to overtimePl.’s SOF { 15; Def.’SOF 15.

On July 11, 2007]Lancaster sought EEO counselibgcauseGreg Brinkley, Assistant
Foreperson in the Bindery Divisiogave himtwo verbalwarnings one forfailing to work
scheduled overtime and the second for leaving the workgheut permission Pl.’s SOF {8
9; Def.’s SOF {f 8-9; EEO Counseling Repgréx. C to Pl.’s Opp[Dkt. # 346] (“‘EEO
Counseling Report”). In his EEO complaih&ancaster stated thatn Friday, June 22, 2007,
Brinkley asked him and other @eorkers if they could work overtime the next daletter to

EEO Counselor, Ex. J to Pl.’s Mot. [Dkt. # 3238} (“EEO Letter”) at 1Compl. of Discriminabn



# 07-25,Ex. 7 toDef.’s Mot. [Dkt. # 30-7] (“Discrim. Compl.”) at 2. According toLancaster
Brinkley told Lancaster thahe would check to see if he would neettuek driver that day but
never got back to himeEO Letter at 1; Discrim. Compl. at Zhe next Monday, June 25, 2007,
Lancasterspoke with his union shop steward about overtiamel she told him thathe thought
he was being treatadfairly with respect to overtimeld. That daylLancaster alsgent a letter
to Bindery Division Superintendent John Crawford about not receiving overifa@. Letter at
1; Discrim. Complat 2, 12. Two days lateraccording to Lancaster, Brinkley asked him why he
did not come to work on Saturday, June 23, 20&EO Letter at 2; Discrim. Comphat 3.
Lancastertold Brinkley that Brinkley nevespecifically told him to come inand Brinkley
responded that he was going to “carry [him] absent for not showing BEEO Letter at 2;
Discrim. Compl. at 3. Lancaster thertried to obtain overtime records from Brinklegnd he
claims hisinability to do so wadecausa “major cover up was taking placeEEO Ldter at 2-
3; Discrim. Compl. aB4. Defendant stateand Lancaster agreethat the allegedienial of
overtimeon June 23, 2007 was a “singular incident, involving one Saturday in 2807%6'SOF
1 10 Def.’s SOFY 1Q

The second verbal warninfjancaster receiveavas for leaving the worksite without
permission orSaturdayJuly 7, 2007 Pl.’s SOF § 9Def.’s SOF{ 9. Onthat day Lancaster
was workng overtimeon his forklift truck when he was askedperform tasks referred to as
“skid work” EEO Letter at 1Discrim. Compl at 2 Lancastemaintainsthat this work is of “a
lower classification” than forklift work and that GPO union employeegarmittedto decline
any overtime assignment that is in a lower graded position. Compl* {Re8her than do the

requestedskid work for halfan hour, Lancasterefused anavent home.Pl.’s SOF | 11Def.’s

1 When employees arasked to work in belovgrade assignments during overtime hours,
[they] are paid at their regular salary rat®ef.’s SOF { 15accordPl.’s SOF | 15.
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SOF 1 11. Brinkley gavehim a verbal warningfor leaving work without permissiobut
rescinded tawarningfour days lateron July 11, 2007.1d. On July 11, 2007.ancaster sought
EEO counsehg related to his overtime complainend on September 1, 2007, he filed a formal
EEO complaint. Compl. 1143-44.

Around this time,Lancaster complainghat Bindery Division Superintendeniohn
Crawford denied him eight hours of administrative leave to work on his EEO complaint
regardingovertime Compl. 45, Pl.’s SOF | 13Def.’s SOF { 13. Instead, Crawford gave him
two hours of leave on the advice of the EEO Office. Pl.’'s SOF PéB;s SOF { 13 On
October 4, 2007, Lancaster filed a formal EEO complaint on the administrative iésanee
Compl. | 46, but he received a letter dated November 8,, 280M the GPO Chief of
Counseling and Complaints Processiadvising himthata denial of administrative leavdoes
not state a claim for relief under EEOC regulatiand guidance SeeNov. 8, 2007 LetterEx. 3
to Def.’s Mot. [Dkt. # 30-3] (“Nov. 8 Letter’)at 4.

A few months later, on October 30, 20Q@&ncaster andll the other Bindery employees
worked through their lunch break. Pl.’s SOF | Déf.’s SOF{ 16. The next day, o@ctober
31, 2007, Lancaster receivexcellent grformanceratings for 2006 through September 30,
2007. Pl’s SOF § 17Def.’s SOF Y 17. On the same day, an incident occurred between
Lancaster and his first line supervisor, Michelle Ballapdl’'s SOF{{ 18-19 Def.’s SOF|{ 18-

19.
. The October 31, 2007 I ncident

According todefendant, or©October 31, 2007a dispute arose overhether a cavorker
of Lancaster'swho was on his lunch break during a training assignment, shouktbiged to

work with Lancaster. Def.’SOF 1Y 18-19 Lancaster was “visibly upset, threatening in his



demeanor and insubordinate toward Ballardd. { 18. The GPO Police were called to the
worksite that dayand investigated the incident.ld. § 19. ®veral egwitnesss provided
statementso the GPO Policeand there is evidence on the record thdtcatesLancaster was
pointing his finger in Ballard’'s face and threatening heee e.g, GPO Police ReporEx. D to
Pl.’s Opp.[Dkt. # 347] (“GPO Police Report”) at 5. At a minimum, defendant asserts,
Lancaster wa%aising his voice at his supervisor, Michelle Ballar@&f.’s SOFY 19.

Plaintiff disputes the GPO’s characterization of the incident, stating that he dicahave
discussion witiBallard that daybutthat hewas not theatenng. Pl.’s SOF{ 18 On the day of
the incident, Lacaster stated:

| neve thredened her. | asked ha why she was not equiring Mr.

Mathews to hdp me. Sheraised her voice and | raisedmy voiceat he. |

in no way sad anything to Ms. Ballard tha could be consideed

thredening. | spoketo herabout thgob andl askedwhy she wa haring

mework by mysédf.
GPO Police Repordt 2. Plaintiff alsocontends that there is conflicting evidence on whether
he was pointing in Ballard’s face or whether hethsimply his hand up, and whethdre was
five feet away from Ballard or inches away from herPl.’s SOF{ 18, citing Applewhite Dep.
Ex. A to Pl.’s Opp. [Dkt. #344] (“Applewhite Dep.”)a 19:9-12, 911-10:16;Ballard Dep.
Ex. B to Pl’'s Opp[Dkt. # 345] (“Ballard Dep.”) at 37:6-38:5. Lancaster also notes that
Ballard testified shémay have” akedLancaster to come into ler offi ce, suggesting she did
not feelthreatenedand thatBallard testified thathe did not say anything threaening. Id.,
citing Ballard Dep. at 39:8, 42:13-16.

After aninvestigationof the October 31 incidenBindery Division Foreperson Ibrahim

Sussan proposed that Crawf@uspend.ancasteffor thirty days Pl.’s SOF{ 2Q Def.’s SOF

2 Defendant also attached a copy of this reportstoibtion. SeeGPO PoliceReport, EX. 5
to Def.’s Mot [Dkt. # 30-5].



20. Crawford consideredthe circumstancesf the incidentand Lancaster’s prior recotahd
serviceandon February 28, 2008, imposadhirty day “papet suspensionwhich consisted of
Lancaster workingixteendays with pay andourteendays without pay.Crawford Dep. Ex.
11A to Def.’s Mot. [Dkt.# 30-16] (“Crawford Dep.”)at 23:26-24:12(describing the suspension
as ‘[s]ixteen paper, 14 actually on te&reet. . .. [l]t's a 3Gday suspension on the recordsge
alsoPl.’s SOF { 20; Def.’s SOF { 20

1. Complaints While at the Stitching and Pamphlet Section

In early November 2007, shortly after the October 31, 2@@itlen{ Lancaster was
transferred tolte Stitching and Pamphlet Section under Rick Orencia’s superviBioa.SOF{

21; Def.’s SOF 21. Lancaster was “very comfortabl@fter his transfebut complains about
other incidents involvingther divisionlevel supervisors.Pl.’s SOF | 21, 24Def.’s SOF 1
21, 24.

During the week of April 21,2008, Orencia told Lancasterthat the second line
supervisor, Sussan, ask@denciato assignLancastemvertime, which he didPl.’s SOF{ 22
Def.’s SOF § 22. “On June 28, 2008yhile working overtime, Lancaster was replaced by
another truck driver, Robinson, who workedGmeg Brinkley’s unit during the regular work
week” Def.’s SOF | 23;accord Pl.’s SOF { 23. Lancaster contends that Brieyl had him
switch tasks with Robinson to harass hitmancaster EEO Aff.Ex. 7B to Def.’s Mot. [Dkt. #
309] (“Lancaster EEO Aff.”)at 16. A couple of weeks later, on July 11, 2008, Lancaster
complained of two incidents: first, that he spoke with Brinkidyom he says attempted to
coerce him into a confrontation, and second, that he should have been offered eight hours of
overtime and that Sussan was not following the union contitzatcaster EEO Aff. at 120;

Pl.’s SOF | 24Def.’s SCF | 24 Lancastercontends the overtime hours went to Jamesdraly



that Sussan was violating the union contrath respect to distributop overtime Lancaster
EEO Aff. at 19. He further complains that Ray was given overtime work the followingJidy,
12, 2008. Lancaster EEO Aff. at 20; Pl.’'s SOF { 2bgf.’s SOF § 8. A week later,’[ o]n July

18, 2008, Lancaster and Brinkley exchanged wbrd3ef.’s SOF | 26;accord Lancaster EEO
Aff. at 21;Pl.’s SOF{ 26. And August 22, 2008, night supervisor Karen Evans aslkextaster
to work below his gradat Sussats request which gaintiff agrees was asingular event.

Def.’s SOF 27;accordPl.’'s SOFY 27.

STANDARD OF REVIEW

Motion to Dismiss

“To survive a [Rule 12(bH)] motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to state a claim to relief that is plausitddame.” Ashcroft v.
Igbal, 556 U.S. 662, 6782009) quotingBell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (200
(internal quotation marks omitted). Igbal, the Supreme Court reiterated the two principles
underlying its decision imfwombly “First, the tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable tol legaclusions.” 556 U.S. at 67&nd
“[s]econd, only a complaint that states a plausible claim for relief survivegiamto dismiss.”

Id. at679.

A claim is facially plausible when the pleaded factual content “allows the twdraw
the reasonable inference that the defendant is liable for the misconduct allédedt’678.
“The plausibility standard is not akin to a ‘probability requirement,’” but it asksnbre than a
sheer possibility that a defendant has acted unlawfullg.” A pleading must offer more than

“labels and conclusioh®r a‘formulaic recitation of the elements of a cause of actiad,,


https://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2018848474&referenceposition=1949&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.04&db=708&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=B7594277&tc=-1&ordoc=2021352561

guoting Twombly 550 US. at 555, and “[tlhreadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suitice,

When considering a motion to dismiss under Rule 12(b)(6), the complaint is construed
liberally in plaintiff's favor, and the Court should grant plaintiff “the beineffiall inferences that
can be derived from the facts allegedKowal v. MClI Commc’ns Corpl6 F.3d 1271, 1276
(D.C. Cir. 1994). Nevertheless, the Court need not accept inferences drawn by thé ilaintif
those inferences are unsupported by facts alleged in the complaint, nor must thecCapirt a
plaintiff's legal conclusions.See id. Browning v. Clinton292 F.3d 235, 242 (D.C. Cir. 2002).
In ruling upon a motion to dismider failure to state a claira court may ordinariljconsider
only the facts alleged in the complaint, documents attached as exhibits or iatedpby
reference in the complaint, and matters about which the Court takay judicial notice.”
Gustave-Schmidt v. Cha226 F. Supp. 2d 191, 196 (D.D.C. 2002).
. Summary Judgment

Summary judgment is appropriate “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgaseatmatter of law.” Fe®. Civ. P.
56(a). The party seeking summary judgmésgars the initial responsibility of informing the
district court of the basis for its motion, and identifying those portions of the plsading
depositions, answers to interrogatories, and admissions on file, togethaheviaffidavits, if
any, which it believes demonstrate the absence of a genuine issue of matetialCiactex
Corp. v. Catrett 477 U.S. 317, 323 (1986) (internal quotation marks omitted). To defeat
summay judgment, the nomoving party must “designate specific facts showing thera
genuine issue for trial.’ld. at 324 (internal quotation marks omitted). The existence of a factual

dispute is insufficiento preclude summary judgmenAnderson v. Librty Lobby, InG.477 U.S.
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242, 24748 (1986). A dispute is “genuine” only if a reasonable-faxcter could find for the
non-moving party; a fact is only “material” if it is capable of affecting the ouwe of the
litigation. Id. at 248;Laningham v. U.S. Nay\813 F.2d 1236, 1241 (D.C. Cir. 1987). In
assessing a parg/motion,the court must “view the facts and draw reasonable inferences ‘in the
light most favorable to the party opposing the summary judgment moti8eott v. Harris 550
U.S. 372, 378 (2007) (alteration omitted), quotuhgited States v. Diebold, Inci369 U.S. 654,
655 (1962) per curian.
ANALYSIS

The complaint assestthree causes of actiomretaliation,hostile work environment, and
discrimination Compl.f{ 5665. Defendant moves for dismissal or, alternatively, for summary
judgment, on the grounds that most of #us Lancastedescribesdo not constitute actionable
adverse employment actions within the meaning of Title VII,thatthe only acthatdoes — the
thirty day suspensior was based on kegitimate nordiscriminatory, norretaliatory reasgn
which wasnot a pretext for discrimination or retalati. See generallyef.’s Mot and Def.’s
Mem. In opposing the GPO’s motion, heastersubmittel evidence andrgumenin support of
his claimfor retaliation based othe alleged deal of overtime from January to June®0and
on the suspensiorased oran allegedly false accusation that he theesd his supervisorBut
the opposition did not address either the hostile work environment claim or the diseoiminat
claim. SeePl.’s Opp. Becauseplaintiff has failed tocome forward with sufficient evidence to
make aprima facie case of retaliation with respect to the 2@¥eértime claimor the suspension
claim, failed topresent sufficient evidence for a reasonable jury to concludéhihatuspension
was a pretextandfailed topresent evidence to support a claond hostile work environment or

discrimination the Courtwill grant defendant’s motion.
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Plaintiff Has Failed to Present Sufficient Evidence to Establish a Claim for
Retaliation

Title VII prohibits an employer from discriminating on the basis of raokr, religion,
sex or national origin.See42 U.S.C. § 20006-6(a). It also prohibits employer retaliation when
an employee has “opposed any practice made an unlawful employment practice by this
subchapter.”ld. 8§ 2000e3(a) Allegations ofretaliationunder Title VIl are analyzed under the
burden-kifting frameworksetforth in McDonnell Douglas Corp. v. Greedll U.S. 792 (1973).
Jones v. Bernanké57 F.3d670, 677 (D.C. Cir. 2009). Undénis framework,plaintiff bears
the burden of making a prima facie showing by a preponderance @fittence Id. To sustain
a prima facie case of unlawful retaliation, Lancaster must show that the'@8Omaterially
adverse action against him because he participated in protected &ctisitygeforth v. Jewell
721 F.3d 661663 (D.C. Cir. 2013)citing McGrath v. Clinton 666 F.3d 1377, 1380 (D.C. Cir.
2012);accordJones 557 F.3dat 678—-80(holding that plaintiffengaged in statutorily protected
activity, suffered a materially adverse actiontigemployer and that a causal link connects the
two); Taylor v. Solis571 F.3d 1313, 1320 (D.C. Cir. 200B0chon v. Gonzaled438 F.3d 1211,
1220 (D.C. Cir. 2006).

If plaintiff makes thatshowing, the burden shifts to the defendant to produce a
“legitimate, nondiscriminatory reason” for its actionsicDonnell Douglas Corp 411 U.S.at
802. If the employer makes this showing, then “the busslaifting framework disappears,” and
the question before the Court is “whether a reasonable jury could infer . .ati@taiom all the
evidence.” Carter v. George Wash. Unj\887 F.3d 872, 878 (D.C. Cir. 2004At the summary
judgment stagdhowever,if the employer produces a legitimate ndiscriminatory reason for its
actions, “the district court need neandshould not-decide whether the plaintiff actually made

out aprima faciecase undeMcDonnell Douglas Jones 557 F.3d at 63, quotingBrady v.
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Office of Sergeant at Arm$20 F.3d 490, 494 (D.C. Cir. 200@nternal quotation marks
omitted. The question becomes whether the plairtgfoduced evidence sufficient for a
reasonable jury to find that the employer’s stated réaBmmthe adverse actiofwas not the
actual reasorand that the employeractually retaliated against the plaintftir engagingin
protected activities Brady, 520 F.3d at 495. In assessing tdustion, the Court considers “all
the evidence, which includes not only ghema faciecase but also the evidence the plaintiff
offers to attack the employer’'s proffered explanation ifs action and other evidence of
retaliation.” Jones 557 F.3d at 677, quotinQarter, 387 F.3d at 878nternal quotation marks
omitted)

A. Plaintiff Has Not Established a Prima Facie Case for his Retaliation Claim of
Denial of Overtimein 2007

Plaintiff contends that he was denied overtime from January to June 2007 on an equal
basiswith other employees. Compl{ 1R4-25;Pl.’s Opp.at 2. He submét pay records for
himself and other employséo supportthis contention. SeeOvertime Hours Chart at 5, 8, 14,

17 (showingfrom January through June 2007 that Ted Dowd received $3,083.85 in overtime
pay, Lancaster received $1,367.10, Cameron Matthews receive $229.95, and Oswald Whi
received$10.50) see alsdOvertime Hours GraphBut plaintiff's own exhibit reflects that he
earned considerabiyoreovertime pay than two of the three other employeesthough that

fact alone seems to undermine plaintiff's clainefeshdantarguesthat the claim fails because
plaintiff has failed toshow a causal nexus between the protected activity and the alleged

retaliatory action.Def.’s Mem at 30.

3 Defendant also produced overtime records for June 1, 2007 through August %2007,
EEO Counseling RepqgrEx. 10 to Def.’s Mot [Dkt. # 30-14] at 3-5, but because the color
coding does not appear in the exhibit, it is unclear how the numbers in defendant’s exhibit
compare to those iplaintiff's exhibit.
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A causalnexusmay exist when a protected activity diadverse personal action occur
within atime from whicha rdaliatory motivecan benferred. Jones 557 F.3cat679. The GPO
argues thathetime between LancasteriSEO claimin 2001andplaintiff's first complaint about
overtime in June 200i8 too attenuated to support a causal connectioef.’s Mem. at 22, 30,
citing Clark CountySch. Dist. v. Breederb32 U.S.268, 273 (2001)holding that a threeor
four-month period is insufficient to show causal connecti®aker v. Potter294 F.Supp.2d
33, 41 (D.D.C. 2003) (three months may create too wide a temporal chasm to give rise to an
inference of a causal connectiorBut seeHamilton v. Geithner666 F.3d 1344, 135%8 (D.C.

Cir. 2012) (holding that no “brigHine threemonth rule” exists and measuring temporal
proximity from the time between the protected activity and empieydirst steps toward an
adverse actionnot from the time between the prowgtactivity and plaintiff's first formal
complaintabout the adverse actionHere, less thathree months paed from whenLancaster
settled hisEEEO claim onNovember 6, 2006and when the alleged retaliatory denial of overtime
began in January 2007Because the claimedenial of overtime which allegedly began in
January 2007¢can be viewedsthe employer’sfirst steps toward an adverse actitime time
between the protectealctivity and the alleged adverse action is nogseat as to foreclose a
temporal connection and there may be a dispute of fact on that issue.

But evenif the temporal proximity is sufficient teupport a reasonable inferenceaof
causal nexus, theddrt findsthat plaintiff did not suffer a materlgladverse actioat the hands
of his employer A materially adverse action in a retaliation case means any action that “well
might have dissuaded a reasonable worker from making or supporting a charge of
discrimination.” Burlington N. & Santa Fe Ry. Co. v. Whit&18 U.S. 53, 8 (2006) quoting

Rochon 438 F.3d at 1219 (internal quotation marks omitteB)aintiff claims he suffered an
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adverse action because he lost overtime pdys Opp.at 12-13. Heis correct that the denial of
overtime isa materiallyadverse action because it affeats employee’s salarySee Solis571
F.3dat 1321. But to establish arima facie case of unlawful retaliation, he must showitiveas
the employer who was responsible tbe materially adversevent Bridgeforth 721 F.3dat
663. Thefacts of this casdo not support plaintiff'laim.

The evidence showat it wasLancastemwho limited his own availability for overtime
for personal reasons.See Compl.  47f(stating plaintiff cannotaccept overtimewvork on
Monday through ThursdgyPl.’'s SOF 9§ 14 gdmitting thatLancasterwas offered overtime
during weekdays but routinely refused for personal reastesf.’s SOF | 14 And Lancaster
himself describean instance on July 7, 200¥hen he wasffordedovertimehours but chose to
leaverather than spenthirty minutes performing “lower classification” skid worEompl. 1
38-39 —even though he would have begesid the same amunt as if he hagerformedforklift
work, Pl’s SOF { 15admitting thatemployeeswho take below-grade assignments during
overtime loursare paid at their regular salary ratdef.’s SOF § 15 This instance, coupled
with Lancastes limited availability, undermines his claim titae GPOdenied him overtimé'

Given these factghe Court concludes that plaintiff has not shown that he suffered a
materially adverse action caused by the GI@, thereforehas failedto produce evidence to

establisha prima facie case oétaliation related to overtime

4 The GPO’s contract with the union calculates the distribution of overtime based on
overtime offerednot overtime performed. Def.’s Reply to Pl.’s Opp. to.Bd¥lot. to Dismiss

or for Summ. J. [Dkt. # 36] (“Def.’s Reply’at 13-14, citing Supplemental Labddanagement
AgreementEx. 10 toDef.’s Mot. [Dkt. # 30-14] (“Labor Agreement”).It provides that “[w]hen

an employee is asked to work overtime and declines, it shall be counted as his/herthumn for
overtime.” Labor Agreement at ZccordPl.’s SOF { 1§admitting that beingftered overtime

and working overtime are the same for purpose of “calculating the employdesntided to
overtime under the Union planef.’s SOF { 15.

15



B. Plaintiff Has Not Established a Prima Facie Case for his Retaliation Claim
Related to His Suspension and has Not Presented Evidence Sufficient for a
Reasonable Jury to Conclude that the Suspension was Pretextual

Plaintiff also alleges that he suffered retaliation for his protected EEQtyaetiven he

was suspended in the wake of the October 31, 2007 dispute with his supervisor, Michelle
Ballard. The GPO agrees tHaancaster satisfies the first and second prong oMé&Bonnell
Douglastest — that plaintiff engaged in statutorily protected activatyd suffered a materially
adverse action bhis employer Def.’s Mem. at 34— but contendghat Lancaster has failed to
establishthe necessary causal link between the protected activity anadth#tedly adverse
action Def.’s Replyat 9-1Q Defendant also argudbkat the GPOhad a legitimate noen
retaliatory reason for suspending Lancastlich was not a pretext for retaliatiorDef.’s Mem.

at 35; Def.’s Reply at 10-13.

The chronology of the relevant events is as follows:

e November 2006: settlement of previous EEO action arising out of
;rz!oloyment issues between 2001 @062 Pl.’s SOF { 4Def.’s SOF

e July 2007: plaintiff seeks EEO counseling concerning overtime issues
in his new divisionPl.’s SOF 1 9; Def.’s SOF 19

e August 6, 2007: Ballard becomes aware that plaintiff so&dtD
counseling, Pl.’s Opp. at 16;

e October 31, 2007 plaintiff is involved in a dispute with BallaydPl.’s
SOF11 18-19 Def.’s SOF {1 1819 and

e February 28, 2008thirty day suspension is imposed, Pl.’'s SOF | 20;
Def.’'s SOF 1 20

The parties dispute whether the time tHapsal between Lancaster’s protected activity and the
adverse personaiction is too long to suggest retaliatory motive Lancaster contendbat the

relevant timeperiodis from August 6, 2007, wheBallard learned that Lancaster weeekimg
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EEO counselingregardingovertime to October 31, 2007, when the incident occurrdel.’s
Opp. at 16-17, citing EEO Counseling Reposet 4. According to plaintiff, e eighty-six day
time span between these two events is a sufficiently atosder a retaliatory motiveld. at 17,
citing Breeden532 U.S. at 273.

Defendantdoes not dispute thdlhe time periodshould be measured frothe protected
activity of August 6, 2007but argues that the adverse actiomasthe suspensiohanded down
on February28, 2008 not the October altercation itselDef.’s Reply at 3 see also idat 9
citing Baloch v. Kempthornes50 F.3d 1191, 1199 (D.C. Cir. 2008)olding that “sporadic
verbal altercations or disagreements do not qualify as adverse actions”).

As stated abovdemporal proximityis measured from thiéme of the protected activity
to the employer’s first steps toward an adverse actiorGeithner 666 F.3dat 1357-58.
Assumingthat Ballard intended to retaliate against Lancaster for his EEO activigdgyg a
falseaccusation a@inst him the false accusatiowould be the first step toward trseispension.
The altercation is not alone the adverse actionit was thefirst step toward the adverse action.
Accordingly, the Court concludebat there was less than threenonthsfrom when Ballard
learned of Lancaster’s protected activitythe first step toward amadverseaction and the time
period is not too long to support a claim.

But both parties recognizéhat temporal proximity alone is not enough establish
retaliatian. SeePl.’s Opp.at 17 n.2 citing Solis 571 F. 3dat 1322 Def.’s Reply at 9
“[Plositive evidence beyond mere proximity is required to defeat the presumptiothéhat
proffered explanations are genuineSolis 571 F.3d at 1322, quoting/oodruff v.Peters 482
F.3d 521, 530 (D.CCir. 2007) Here,Lancasterdoes not point to any positive evidence of

retaliatorymotive
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The GPOstates that it suspended Lancaster because of the October 31, 2007,incident
Def.’s Mem. at 21,and thereby meeiss burden of production undevicDonnell Douglas411
U.S. at 804. So the question for thewt becomes whetr plaintiff has producedufficient
evidence for a reasonable jury to conclude that this stated reason isuatetext thathe GPO
actuallyimposed thethirty day suspensiobecause Lancaster engagadprotected activities.
Brady, 520 F.3d at 495.

A plaintiff can demonstrate rgtext by showing that his supervisor lied about the
underlying facts that formed the predicate for the suspenstbrat 494. Lancastemattempts to
do thisby arguingthat thefactual dispute as to whether Lancaster threatened Ballagludes
summaryjudgment Pl.’s Opp.at 14 id. at 17> But whether Lancaster threathhis supervisor
is notthe issue. Rther it is whether héhas producedufficient evidence for a reasonable jury to
conclude thathe statedeasorfor suspending Lancaster wagretextfor retaliating against him
for engaging in protected activitiesEven crediting Lancaster's view of the evidence and
assuming a reasonable jury could conclude that his actions did not rise to the Ibealgof
threatening, the evidence daes support a conclusion by a reasonable jury that suspension was
a pretext.

There is no dispute that the incident occdyréhat Lancaster initiated, iand that he
raised his voiceat his supervisor because he was unhappy about how she was managing the

empoyees and the workload. Lancaster’'s own characterization of the incidend sawhe

5 Lancaster cites witness statements and deposition testimony to support imsrdargiee
Pl.’s SOF 1 18, citing GPO Police Repatt2 (Lancaster Statement), at 4 (Ballard statement,
stating that he dithreaten Bllard), andApplewhite Depat 19:9-12 (statinghe did not threaten
Ballard). He also contends there is a dispute ashither he was pointing in Ballard’s face or
whether he just threw his hand up in the air and whether the twoeetrerinches apartPl.’s
SOF { 18citing Applewhite Dep. at 9:310:16, 9:2021, 10:14and Ballard Dep. at 37-38:5.
He also states that Ballard admitted Lancaster never made a verbal threatRb'$i&OF | 18,
citing Ballard Dep. at 39:8-19.
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started the incident“Lancaster approached Ballard. [to] ask why Matthews was not working
and why he was not required to help Lancaster. An exchange followdddh Lancaster raised
his voice? Pl.’s Opp.at 3, citing GPO Police Repaat 2-3. The GPO Police investigated the
incidenton the day it occurredaking statements from heaster, Ballard, and four witnesses.
SeegenerallyGPOPoliceReport. Kathy Greenwrote thatLancaster camaround the corner on
the forklift truck at the same timenother forklift driverCameron Mathewsvas coming off the
elevator from class“Mr. Lancastewent into an irate state hollering and screaming and pointing
his finger in hissupervisor’s face (Michelle Ballard) wondering why Mr. Matthews wasmhis
job....” Id. at 8. She wrote thétte complained “I shouldn’t have to do all this damn work by
myself when we have athese truck drivers around hgrand that Lancaster was yelling and
pointing his finger at Ballardld. Anotherco-worker,Sabrina Applewhitewrote thatLancaster
jumped off his forklift truckwent toward Ballard;threw his hand up in the dirand said “what
kind shit[sic] is going on here.” Id. at 7. Kevin Enterlinewrote thatLancaster’'s‘voice was
raised and he got in her face and proceded [sic] to argue withiviseBallard did not raise her
voice above an appropriate level even when presentttd face to face conflictvith Mr.
Lancaster.”Id. at 6. Cameron Matthewsrrote thatLancastemwas “yelling violently” at Ballard
and that his gestures werthfeateningand he waspointing his fingerin her face, again in a
violent and threatening mannerd. at 5.

After the GPO'’s investigationof the incident,Bindery Division Forepersonlbrahim
Sussan proposethat Lancaster receive thirty day suspensiowithout pay. Jan 14, 2008
Suspension LetteEx. 6 toDef.’s Mot. [Dkt. # 306] at 1. After considering theircumstances
and Lancaster’s prior record of discipliaed serviceSuperintendent of BindingohnCrawford

made the punishment less harsh:idseied ahirty day suspension, consisting folurteendays
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without payandsixteendays of “paper suspensior’meaningthat Lancasteactually worked

those days and received pay for them. Feb. 28, 2008 Suspension Exett@rto Def.’s Mot.

[Dkt. # 306] (“Suspension Letter”)at 2; Crawford Dep.at 23:26-24:12 (describing the
suspension ayslixteen paper, 14ctually on the street . . [I]t's a 30day suspension on the
record”). In light of this evidencencluding plaintiff's own admissions, the Court finds tha
recordsupports the conclusion that, at a minimum, Lancasigated a confrontation with his
supervisor,raised his voice, was inappropriate and insubordinate, and caused a workplace
disturbance.

The Court further finds that the suspension was imposed as a direct consequence of the
workplace disturbance and that plaintiff has pointedathing in the recordhat would create a
genuine issue of fact as to whether tihiety day suspensionvas pretextual.Indeed, the record
demonstrates thatnothe same dayas the incidentBallard gavelLancaster arf‘excellent
performance ratingn his annual review.SeeEmployee Performance Ratingx. 4 toDef.’s
Mot. [Dkt. # 304] at 1. This undercuts the claim that she was animated by retaliatory motive
when she lodged the claim against him. Further, the GPO dexdacinvestigation taking
statements from Lancaster and Ballard as wefbaseyewitnesses on the day of the incident.
SeegenerallyGPO Police ReportPlaintiff hasprovided the Counvith no evidencethat any of
these eyewitnessesere untruthful in their statementsand the deposition testimony was
consistent with the accounts they provided when the events were fresh in theif rivimadly,

the record shows that Division Superintendent Johawfordreducedthe proposeduspension

6 Plaintiff emphasizes that Applewhite testified nearly five years lateeposition that
Lancaster was not threatenimgpplewhite Dep.at 19:16-12, butshe also testified that he “just
kept on talking and threatening her, you know, while he was on the truck going backthfid fo
id. at 12:18-13:1.
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from a full thirty days tothirty days on paper, but onfpurteendays without pay.Suspension
Letterat 1-2.

Whether Lancastér behavior can be characterized #éisréatenin or not, GPO has
presented evidence to support the existence of a legitimatedismiminatory andnon-
retaliatory reason for the short suspensamgplaintiff failed topresent sufficient evidence for a
reasonable juar to conclude that the proffered reason was pretextual.

I. Plaintiff Has Failed to Present Sufficient Evidence to Establish a Claim for
Discrimination based on a Hostile Work Environment

Although the complaint includes a claim for hostile work environmearicaster appears
to have abandonedahclaim in his opposition briefbecause hdéimited his argument tdhe
retaliation claim. See generallyl.’'s Opp. Thus the Court could grant defendant’s motion on
that claim as concededeeLCvR 7(h); Celotex Corp.477 U.S.at 323 (holding thata moving
party is entitled to summary judgmenttie nonimoving party fails tanake a sufficienshowing
on an essential element agleasefor which he has the burden of prooBut upon review of the
record, he Court finds that plaintiff has not presented evidence to suppbaostile work
environmentlaimin any event

“Title VII does not prohibit all forms of workplace harassment, only those tdufteat
discrimination because of [membership in a protected cladsklston v. Foley and Lardner
LLP, 516 Fed. Apjx *1, *1 (D.C. Cir. 2013), quotingtewart v. Evans275 F.3d 1126, 13B
(D.C. Cir. 2002). Plaintiff presents mwidence that any of treomplainedef behavior is related
in any way to plaintiff's statuas a member of a protected clag®r this reason alone, the Court
can grant defendant’s motion on this claim.

Furthemore, to state a hostile work environment claim under Title pdintiff must

demonstrate that the “workplace is permeated with discriminatory intimidationylediand
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insult” and that this behavior is “sufficiently severe or pervasive [azlf¢o he conditions of the
victim’'s employment and create an abusive working environmet&rris v. Forklift Sys. Inc,
510 U.S. 17, 21 (1993yuotingMeritor Sav. Bank v. Vinsod77 U.S. 57, 67 (198@)nternal
guotation marks omitted). To determine “whether an actionable hostile work envirohamant ¢
exists, [courts] look to ‘all the circumstances,’ including ‘the frequesicthe discriminatory
conduct; its severity; whether it is physically threatening or humiliating, or a of@nsive
utterance; and whether it unreasonably interferes with an employee’s warkparte.” Nat'l
R.R. Passenger Corp. v. MorgaéB86 U.S. 101, 116 (2002), quotikarris, 510 U.S. at 23see
also Baloch 550 F.3dat 1201. This standard “ensure[satiTitle VII does not become a general
civility code” that involves courts in policing “the ordinary tribulations of the wakel”
Faragher v. City of Boca Ratprb24 U.S. 775, 788 (1998) (citations and internal quotation
marks omitted). Also, aplaintiff in a hostile work environment claimust provide &vidence
of tangible workplace consequences, whether financial, physical, or professiBasbch 550
F.3d at 1201.Lancaster asserts that a number of evergated dostile work environment,us
even taken togethgheydo not state a claim under Title VII.

Several of Lancaster’s grievancesl not cause tangible workplace consequencedd.
Lancaster complains that Ineceived a disciplinary memo for refusing to perform duties of a
“lower classificatiod” Compl. 1 38—40 But that disciplinary memo was rescinddd.  42.

Lancaster also complains about being denied eight hours of administratrecide 1Y 45-46,

7 There is some disagreement in this district about whether a hostile work envitonme
claim should be assessed using the modifie®onnell Douglasurdenshifting framework or
using a totality of the circumstances testompare Bergbauer v. Mabu€iv. No. 09-1032
(RCL), 2013 WL 1245944, at8 n.13 (D.D.C. 2013) (applying totality of the circumstances
test), with Baloch v. Norton355 F. Supp. 2d 246, 259 (D.D.C. 2005) (applyWigDonnell
Douglag. Lancaster’s claim fails under either framework, however, because he |kdstdai
present any evidence to support the notion that the alleged hostile work environmatgdstoe

his status as a member of a protected class.

22



but such complaints are not actionable EEOC claisas Nov. 8 Letter. And being asked to
work “out of his job descriptiondndbeing assigned the position of “Extra” or “Floater” is not
the basis for a hostile work environment clagnen that employees asked to work in below
grade assignments during overtimeulsare paid at their regular salary rat&SeePl.’s SOF
15; Def.’s SOF{ 15. As for his complaints aboutceiving lesovertime,as discussed above,
Lancaster regularly declineaffered overtime forhis own personal reasons. Pl.’s SOF { 14;
Def.’s SOFY 14.

Plaintiff's other grievancedid not alter the conditions dfis employment t@reate an
abusive working environment-is complaint about being denied a lunch breakein 2007 is
of little moment sincall Bindery employees on duty that day had to work through their lunch
break. Pl.’s SOF { 1@ef.’s SOF { 16.His allegation that he was written up for failing to
report to work on Saturday, June 23, 208&ms tdave resulted from a miscommunication, but
even assuming it was based on discriminatory aniplastiff agrees itvas a “singular incident
involving one Saturday in 2007.” Def.’s SOF { a40cordPl.’s SOF { 10. A singular event is
not enougho establish a hostile work environment claim,wese the “very nature” @f hostile
work environment claim “involves repeated condudilbrgan 536 U.S. at 115.

As for his allegations of incidents of a sexual natthie,“mere utterance of an epithet
which engenders offensive feelings in an emplay@es not sufficiently affect the conditions of
employment to implicate Title VII.” Harris, 510 U.S. at 21 afterationsomitted) quoting
Vinson 477 U.S. at 67internal quotation marks omitted). In th@rcuit, “even multiple
instances of physical contact and sexual advances may not be sufficient thengdetnanding
legal standard for a hostile work environment. Furthermore, incidents involvingverigl

comments, particularly by eworkers, must gesrally be quite pervasive and severe to be
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actionable.” Bergoauer, 2013 WL 1245944, at *12. Lancaster allegeshat some of his
supervisors cursed at him and made obscene gestures and that his sypichstie Ballard
sexually harassed him by discimgsher sexual preferences in front of him and other employees
and “putting her hands on their behinds.” Compl. {1 47(e), 48.

Fully crediting that Lancasterconsidered hebehavior offensivethe fact that Ballard
made comments that were sexual in nature does not mean that they are actibaabéester
must establish thany sexual harassment was severe and pervafwelington Indus., Inc. v.
Ellerth, 524 U.S.742,752 (1998) Akonji v. Unity Healthcare, Inc517 F.Supp.2d 83, 9798
(D.D.C. 2007) (five alleged acts of discrimination in two years as well asicddit
“inappropriate comments” insufficient to constitute hostile work environmeigintiff fails to
do that here. The incidents cited by Lancastappear to be isolatedSee Douglaslade v.
LaHood 793 F. Supp. 2d 82, 1(GD.D.C. 2011)(“Isolated incidents do not form a $tde work
environment claim). Further, Ballard’'s comments were not physically threateniog
humiliating® And there is no evidence that they interfered Wwihcaster’svork performance.
See Bergbauer2013 WL 1245944, at *12 While the Court acknowledges this behavior is
inappropriateand can be offensive, it was rigufficiently severe or pervasive [as] to alter the
conditions of the victim’s employment and create abusive working environmehteven

viewed in the light most favorable to Lancastétarris, 510 U.S. at 21. And, as pointed out

8 One ceworker testified that th&butt slapping” that occurred was not sexual but “playful

... the equivalent to maybe when you see guys on the basketball court, you know, good shot. . . .

Nothing sexual about it.” Matthews Dep., Ex. 15 to Def.’s Mot. [Dkt. # 30aP43:4-14.

9 As for plaintiff's claim that he wadalsely accused for threatening his supervisor
Michelle Ballard on October 31, 2013, he claims she did this in retaliation for his Bl®yac
not for discriminatory purposesSeelancaster Dep. at 120:Zb to 122:116 (limiting his
suspension claim to retaliation by Ballard).
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above, plaintiff has not even tried to substantiate this claim in opposition to the motion for
summary judgment.

For these reasondet Court will grant defendant’s motion with respect to the hostile work
environment claim.

1. Plaintiff Has Failed to Present Sufficient Evidence to Establish a Claim for Direct
Discrimination

Plaintiff alsoappears to have abandones discrimination clainsince he does not bring
forward any evidence or argument to support that claim inopgositionto the motion for
summary judgmentThe Court finds that record does not supmodiaimfor discrimination.

To establisha prima faciecase of disemination, plaintiff must show thdt(1) [he] is a
member of a protected class; (Re] suffered an adverse employment action; and (3) the
unfavorable action gives rise to gfierence of discriminatioh. Mastro v. Potomac Elec. Power
Co, 447 F.3d 843, 850 (D.C. Cir. 2006), quotfagorge v. Leavitt407F.3d 405, 412 (D.C. Cir.
2005). If he does sahe analysis follows the sanvcDonnell Douglasburdenshifting analysis
in a retaliation claim McDonnell Douglas411 U.S. at 802Brady, 520 F.3dat 494. Plaintiff
bears the ultimate burden of proving tHegcriminatory animusvas thedetermining cause of the
personnel actian Ford v. Mabus 629 F.3d 198, 201 (D.C. Cir. 201®iting McDonnell
Douglas 441 U.S. at 803-05.

As stated above, plaintiff has not demonstrated thasuffereda materidly adverse
actionwith respect to his 2007 overtime claonhis suspension claim, and he has not presented
sufficient evidence for a reasonable jury to find that the GPO’s adsedndiscriminatory
reason forhis suspension wagretextual As for his other grievances, Lancaster fails to present

any evidence that the GPQO’s actions were the resudngtiscriminatory animus.For these
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reasons, te Court will grantdefendant’s uncontesteaotion for summary judgment on the
discrimination claim.
CONCLUSION
For the reasns stated above, the Cowrill grant defendant’s motion for summary

judgment. A separate order will issue.

A Bhor—
U

AMY BERMAN JACKSON
United States District Judge

DATE: Septembe26, 2013
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