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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AFFINITY HEALTHCARE SERVICES,
INC. d/b/a AFFINITY HOME HOSPICE

SERVICESet al,
Plaintiffs, : Civil Action No.: 10-0946 (RMU)
V. : Re Document Nos.: 16, 19, 26, 28

KATHLEEN SEBELIUS, :
in her official capacityas Secretary of the
U.S. Department of Health and
HumanServices,

Defendant.

MEMORANDUM OPINION

GRANTING THE PLAINTIFFS ' MOTION FOR SUMMARY JUDGMENT ; DENYING THE
DEFENDANT’SCROSS-M OTION FOR SUMMARY JUDGMENT ; DENYING AS M OOT THE
DEFENDANT' SMOTION TO DISMISS THE ORIGINAL COMPLAINT ; DENYING AS MOOT

THE PLAINTIFFS ' RENEWED M OTION FOR A TEMPORARY RESTRAINING ORDER

[. INTRODUCTION

The plaintiffs are a group of hospice care pdevs participating in Medicare, a federal
program administered by the Departmenideflth and Human Services (“HHS”). They
commenced this action pursuant to the Adstnaitive Procedure Act (“APA”), 5 U.S.C. 88 553
et seq. challenging HHS’s demands for repaymenfunids distributed to them purportedly in
excess of the lawful cagn such distributions.

The matter is now before the court on thdipa’ cross-motions fosummary judgment.
The plaintiffs contend that the cap regulatioplagal by HHS is unlawful because its formula for

calculating a hospice’s reimbursement cap conflictls the terms of the governing statute. The
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defendant, the Secretary of HHS, defenddathdulness of the reimbursement cap regulation
and contends that the court lacks jurisdictionramest of the plaintiffs’ claims because they
failed to satisfy the amount in controversy regmient, as necessary to establish the agency’s
jurisdiction over the challege. For the reasons discussed betbe court grants the plaintiffs’

motion for summary judgmentd denies the defendant’s sesmotion for summary judgment.

[I. BACKGROUND
A. Framework for Review of Medicare Reimbursement Disputes

Medicare provides health insurance to the elderly and disabled by entitling eligible
beneficiaries to have paymemsmde on their behalf for the caard services rendered by health
care providersSeed42 U.S.C. 88 1396t seq. Providers are reimbursed for the care they provide
to Medicare beneficiaries by insurance comparkiesyn as “fiscal intermdiaries,” that have
contracted with the Centers for Medicare and Maidi Services (“CMS”) to aid in administering
the Medicare programSeeid. § 1395h. Fiscal intermediad determine the amount of
reimbursement due to providers under the Madi statute and applicable regulatioSge id §
1395Kkk-1.

If the provider is dissatisfied with a fisdatermediary’s determination, and the “amount
in controversy is $10,000 or morethe provider may appeal thé¢termination to the Provider
Reimbursement Review Board (“PRRBW)thin 180 days of its issuancéd. § 139500(a). A
decision of the PRRB constitutes a finaéagy ruling, unless reviewed by the CMS
Administrator, to whom the HHS Secretary hakedated the authority teeview PRRB rulings.

Id. 8§ 139500(f)(1)see alsal2 C.F.R. § 405.1875. If the Adminidivaexercises its authority to

! In the case of group appeals, the aggregate anmuoonhtroversy must be $50,000 or more. 42
U.S.C. 8§ 139500(b).



reverse, affirm or modify a PRRB ruling, theovider may seek judicial review of the
Administrator’s determination in a ¢haction. 42 U.S.C. § 139500(f)(2).

If the intermediary’s actiomvolves a question of law th#te PRRB lacks the authority
to address, the Medicare statute providestttePRRB may grant exgiéed judicial review
(“EJR”) of that questionSee id. Specifically, the statute statesth[p]roviders shall . . . have
the right to obtain judiail review of any action of thesital intermediary which involves a
guestion of law or regulations relevant te thatters in controversy whenever the Board
determines . . . that it is vimbut authority to decide the cgteon, by a civil action commenced
within sixty days of the date on which notditon of such determation is received.”ld. The
statute further provides that such a deteatnim by the PRRB “shall be considered a final
decision and not subject to rew by the [Administrator].”ld.

B. The Hospice Care Reimbursement Cap

Among other services, Medicatevers hospice care for intliluals who are “terminally
ill,” 2 reimbursing hospices for services such as nursing care, physical or occupational therapy,
home health aide services, medical supgied counseling. 42 U.S.C. § 1395x(dd)(1). An
individual remains entitled to hospice care bdeefo long as he ahe is certified as
“terminally ill.” See id§ 1395d(d)(1) (establishing that rédarsement for hospice care may be
provided “during two periods of 90 days each andinlimited number of subsequent periods of
60 days each during thedividual’s lifetime”).

The Medicare statute, however, placesp on the total amount that Medicare may

distribute to a hospice provider a single fiscal year (Noweber 1 through October 31pee id.

2 An individual is “terminally ill” if he or shénas “a medical prognosis that the individual’s life
expectancy is 6 months or less.” 42 U.S.C. § 1395x(dd)(3).
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8 1395f1(i)(2)(A). Payments made a hospice care provider@xcess of the statutory cap are
considered overpayments that must be refunded by the hospice care priovider.

More specifically, the statug@ovides that the total yearly payment to a hospice provider
may not exceed the product of the annual “cap amdant! the “the number of [M]edicare
beneficiaries in the hospice program in that ye&d.” For purposes dhis calculation,

the “number of [M]edicare beneficiariesi a hospice program in an accounting

year is equal to the nurab of individuals who ha&e made an election under

subsection (d) of this section with resp to the hospice program and have been

provided hospice care by (or under arrangements made by) the hospice program
under this part in the accounting yeaych number reduced to reflect the
proportion of hospice care that each sunldividual was provided in a previous

or subsequent accounting year under a plan of care established by another

hospice program.

Id. 8 13951(i)(2)(C) (emphasis added). Thus, thelldare statute directs HHS to account for the
fact that an individual may reise care in more than one fiscal year by requiring HHS to count
that individual as a befieiary in each year in which he she receives hospice care benefits,
with that number proportionally reded to reflect care provided ingwious or subsequent years.
Id.

To implement these statutory cap psions, HHS promulgated a reimbursement
regulation governing the calculati of the statutory cap amouree4?2 C.F.R. § 418.309. In
pertinent part, the regulation praes that the “number of benehcies” portion of the statutory
cap calculation includes

[tlhose Medicare beneficiaries who hamet previously been included in the

calculation of any hospice cap and who héilesl an election to receive hospice
care . . . from the hospice during the period beginning on September 28 (35 days

3 The statute defines the “cap amount” for a yedf$&500, increased or decreased . . . by the
same percentage as the percentage increase or decrease, respectively, in the medical care
expenditure category of the Consumer Price Indéo.’8 1395f(i)(2)(B). According to the
plaintiffs, the “cap amount” was $20,585.39 fiscal year 2006 and $21,410.04 for fiscal year
2007. PIs.” Mot. for Summ. J. (“Pls.” Mot.”) at 11.
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before the beginning of the cap period) and ending on September 27 (35 days
before the end of the cap period).

Id. 8 418.309(b) (emphasis added). The reguiadoes not providéor the proportional
allocation of beneficiarieacross years of servic&ee id.

C. The Plaintiffs’ Challenge to the HHS Cap Repayment Regulation

The plaintiffs are a group of Medicare-tifed hospice care providers to whom HHS
issued cap repayment demands for fiscal years 2006 and 86@#enerallAm. Compl?
They challenge these repayment demamdthe grounds that 42 C.F.R. § 418.309, the
regulation pursuant to which the demandsenaalculated, conflictaith 42 U.S.C. §
1395f(i)(2), the statutory provision tlegulation purports to implemengee generally idThe
plaintiffs assert that where#tse Medicare statute requires HHS to allocate the cap amount across
years of service by proportionaliyjusting the “number of benefasies” in any given year to
reflect hospice services proviléo an individual in prewus and subsequent years, the
reimbursement regulation providesittan individual is counted asbeneficiary only in a single
year, depending on when he oedhst elects hospice benefitSee idf{ 49-59. The plaintiffs
allege that as a result, “unused cap amountserfisnal year are ‘trapped’ in the prior year,
regardless of whether the benefigiapntinues to receive care in subsequent years. The failure
to allocate the cap across yeafgare results if] understated aggregatespice cap allowances

and, in turn, overstated repayment demandis.’y 57.

This case represents the consolidation of two separate Paestisty Hospice v. SebeliuSiv.
Action No. 09-2237, andffinity Hospice et al. v. SebelijuSiv. Action No. 10-946.SeeMinute
Order (July 16, 2010). The court consolidatteel two cases because the claims raised by the
plaintiffs in both actions are substantively identickee generallfCompl.,Destiny Hospice v.
SebeliusCiv. Action No. 09-2237; ComplAffinity Hospice v. Sebeliu€iv. Action No. 10-946.
Following consolidation, the plaintifigintly filed an amended complainSee generallAm.
Compl. For ease of reference, the court will rédethe fifteen plaintiff hospices who originally
filed suit in Civil Action 10-946 as “the Affinity plaintiffs.”



On September 29, 2009, the PRRB granted fifaidestiny Hospice’s request for EJR of
its challenge to the validity of 42 C.F.8418.309(b). On May 25, 2010, the PRRB granted the
Affinity plaintiffs’ request for EJR of tair group challenge to the same regulatith.q 11.

Destiny Hospice filed a complaint in this coart November 24, 2009, and the Affinity plaintiffs
commenced their civil action on June 8, 2618ee generalliCompl. The court consolidated
the two cases on July 16, 2018eeMinute Order (July 16, 2010).

D. The Administrator’s Reversal of the PRRB’s May 25, 2010 Ruling

On July 19, 2010, the CMS Administrator reversed the PRRB’s May 25, 2010 decision
granting the Affinity plaintiffs’ request for EJRpncluding that Affiity plaintiffs had not
established that the aggregateoamt in controversy exceeded $50,8GG; required to invoke
their right to reviewbefore the PRRB under 42 U.S.C. § 139500(b). PIs.” Mot. at 9; Def.’s
Cross-Mot. for Summ. J. & Opp’n to Pls.” Motrf8umm. J. (“Def.’s Cross-Mot.”) at 11; Suppl.
Admin. R.,Affinity Hospice v. Sebeliu€iv. Action No. 10-946 (“SupplAffinity A.R.”) at 1B-
1Q. The Administrator noted that the Affynplaintiffs had not submitted to the PRRB a
proposed calculation demonsinaft that under a proportiondl@cation, their cap repayment
obligation would, in the aggregate, be redulbgdnore than $50,000. Suppl. Affinity A.R. at
1B. Rather, the Affinity plaintifffyad argued before the PRRB that ¢néretyof the 2006 and

2007 cap repayment demands constituted the “amount in controversy” for purposes of their

° On June 21, 2010, the plaintiffs filed a motion for a temporary restraining order enjoining HHS
from collecting hospice cap repaynteffor fiscal years 2006 and 200%ee generalhaffinity
Pls.” Mot. for Temporary Restraining Order. elbourt denied the Affinity plaintiffs’ motion on
July 1, 2010 on the grounds that the plaintiffd hat established a likelihood of irreparable harm
absent interim injunctive reliefSee generalliiem. Op. (July 1, 2010).

Because the Affinity plaintiffs were pursuiaggroup appeal before the PRRB, they were
required to establish that the amount in controversy was $50,000 or Ses42 U.S.C. §
139500(b).



challenge.ld. at 1C. The PRRB concurred, observing thtte regulation were invalidated, the
full amount of the each cap demand would be set aside or reddced.

In reviewing the PRRB’s May 25, 2010 deoisj the Administrator stated that the
PRRB'’s “jurisdiction is a primarthreshold determination requiréar a provider to be granted
its request for expedidgudicial review.” Id. at 1M-1N (citing 42 C.F.R. § 405.1842(b)).
Furthermore, the Administrator noted that Medte regulations permit the Administrator to
review “a Board EJR decision, but only the questf whether there is Board jurisdiction over a
specific matter at issue in the decisiotd. (citing 42 C.F.R. 8§ 405.18795(&2)(iii)). Thus, the
Administrator concluded that it had the authotd review the PRRB’s threshold determination
that the amount in controverf the Affinity plaintiffs group appeal exceeded $50,0(ke id.

The Administrator observed thiskedicare regulations provideahin order “to satisfy the
amount in controversy requirement . . . for a Board hearing as a grpeal abe group must
demonstrate that if its appeal were succes#ieltotal program reimbursement for the cost
reporting periods under appeal would increaséhe aggregate, by at least $50,00@."at 1L
(citing 42 C.F.R. 8§ 405.1839(b)). According te thdministrator, the Affinity plaintiffs had
made no such showindd. at IN-1P. The Administrator notétuat the Affinity plaintiffs were
not challenging the statutory reimbursementitsgidf, merely the regulation adopted by HHS to
implement that capld. at 1IN. Thus, even if the Affinitglaintiffs were to succeed, they would
still be subject to a statutory reimbursemesgd and, potentially, to some cap repayment
obligation. Id. Thus, the Administrator concluded, by failing to offer any evidence that their
aggregate cap repayment obligation wowddrédase by more than $50,000 if they were
successful in their challenge, the Affinityapitiffs had failed to establish the PRRB’s

jurisdiction over their claimld. at 10-1P. Specifically, hAdministrator noted that



[pJursuant to court order, providers irhet cases have been able to compare the
calculation of the cap amouptirsuant to the regulatorgethod to the calculation

of the cap amount pursuant to the allegstdtutory method.” In this case, the
Group has affirmatively decided not ttemonstrate, through this comparison
calculation, that the $50,000 amount in contreyas met, but instead incorrectly
argued that, if it were successful, thdting aside of the overpayment demand
demonstrated that at least $50,000 wasointroversy. The Group is in essence
seeking relief from any cap, even if temggr. While such relief to have the cap
demand temporarily set aside may begheary goal of the Group, even if its][]
alleged “statutory” method results in the same or more of a cap demand, such
relief does not constitute meeting tamount in controversy requirement under
the regulation.

Accordingly, the Administrator reverseddivacated the PRRB’s determination that it
had jurisdiction over the Affinity plaintiffschallenge to the cagpayment regulationld. at 1P-
1Q. The Administrator did not, howeverprand the case to the PRRB for additional
proceedingsSee idat 1P.

On August 9, 2010, the defendant filed a motion to dismiss the Affinity plaintiffs’ claims
based on the Administrator’s reversal of the PRRB’s May 25, 2010 rulieg.generallypef.’s
Mot. to Dismiss. The defendant argued thdight of the Administrator’s decision, the PRRB’s
grant of EJR to the Affinity plaintiffs did not constitute a final agency action subject to judicial
review under the APASee generally idThus, the defendaatgued, the court lacked
jurisdiction over the Affinity plaintiffs’ claims.See generally id.

On August 10, 2010, the plaintiffs filed an@mded complaint, in which they assert a

supplemental claim challenging the rohistrator’s reversal of theRRB’s grant of EJR to the



Affinity plaintiffs.” See generallAm. Compl. More specifically, the plaintiffs seek a
declaration and order that “HHS][attempt to ‘reverse and vacate’ the prior grant of expedited
judicial review to the Plaintiffan the group appeal . . . is unifavand without effect and/or set
aside as improper/erroneoudd. 1 9;see also idf{ 36-39.

The plaintiffs filed their motiofor summary judgment on August 20, 20%6e
generallyPIs.” Mot.; and the defendant filed itross-motion for summary judgment and
opposition to the plaintiffs’ motion fasummary judgment on September 3, 2GE® generally
Defs.” Cross-Mot. & Opp’n to Pls.” Mot. (“DefsCross-Mot.”). The parties completed briefing
on the cross-motions for summary judgment on September 17, 3@&0generallPls.” Opp’'n
to Defs.” Mot. & Reply to Defs.” Opp’n to PldMot. (“Pls.” Opp’n”); Def.’s Reply to PIs.’

Opp’'n (“Def.’s Reply”). With the partiegross-motions for summajydgment ripe for

disposition, the court turns the applicable legal standardnd the parties’ argumefits.

lIl. ANALYSIS
A. Legal Standard for Summary Judgment
Summary judgment is appropieawhen “the pleadings, é¢hdiscovery and disclosure

materials on file, and any affidés show that there is no genuine issue as to any material fact

The filing of an amended complaint renders the original complaint a nullityltz v. Islamic
Republic of Iran2009 WL 4981537, at *1 (D.C. Dec. 14, 2009) (citing 68B. PRAC. & PROC.

§ 1476). “A motion to dismiss a complaint tinas been subsequently amended is therefore
moot.” 1d. (citing Myvett v. Williams638 F. Supp. 2d 59, 62 n.1 (D.D.C. 20085cord Mass.
Mfg. Extension P’ship v. Lock2010 WL 2679835, at *1 (D.D.C. July 7, 201Gyay v. D.C.
Public Schs.688 F. Supp. 2d 1, 6 (D.D.2010). Thus, because the plaintiffs fled an amended
complaint the day after the defendant moved $on@s the original complaint, the court denies
the defendant’s motion to dismiss as moot.

8 On August 30, 2010, the plaintiffs filed a rere motion for a temporary restraining ordSee
generallyPls.” Renewed Mot. for Temporary Restraining Order. Because the resolution of the
parties’ cross-motions for summary judgmenpdises of all claims in this action, the court
denies as moot the plaintiffs’ renewed motion.



and that the movant is entitledjtmlgment as a matter of law.”eb. R. Civ. P.56(c); see also
Celotex Corp. v. Catretd77 U.S. 317, 322 (198dpiamond v. Atwood43 F.3d 1538, 1540
(D.C. Cir. 1995). To determine which facts areatarial,” a court must look to the substantive
law on which each claim rest&nderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). A
“genuine issue” is one whose resolution couldlgigsh an element of a claim or defense and,
therefore, affect the outcome of the acti@elotex 477 U.S. at 322Anderson477 U.S. at 248.

In ruling on a motion for summary judgmetite court must draw all justifiable
inferences in the nonmoving party’s favor andegt the nonmoving party’s evidence as true.
Anderson477 U.S. at 255. A nonmoving party, howeweust establish more than “the mere
existence of a scintilla of ewvethice” in support of its positiond. at 252. To prevail on a motion
for summary judgment, the moving party must shibat the nonmoving party “fail[ed] to make
a showing sufficient to establish the existencaroélement essential to that party’s case, and on
which that party will bear the burden of proof at triaCélotex 477 U.S. at 322. By pointing to
the absence of evidence proffered by the rmnng party, a moving party may succeed on
summary judgmentlid.

The nonmoving party may defeat summiaiggment through faatl representations
made in a sworn affidavit if he “support[skhallegations . . . with facts in the recor@feenev.
Dalton, 164 F.3d 671, 675 (D.C. Cir. 1999) (quotidgrding v. Gray 9 F.3d 150, 154 (D.C. Cir.
1993)), or provides “dirgadestimonial evidence Arrington v. United State€73 F.3d 329, 338
(D.C. Cir. 2006). Indeed, for the court to accapything less “would defeat the central purpose
of the summary judgment device, which is to weatthose cases insufficiently meritorious to

warrant the expense of a jury trialGreene 164 F.3d at 675.
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B. The Court Vacates the Administrator's Reversal of the
PRRB'’s Jurisdictional Determination

The plaintiffs assert that the court should vacate the Administrator’s reversal of the
PRRB’s determination that it had jurisdictiomer the Affinity plaintiffs’ challenge SeePlIs.’
Mot. at 11-20; PIs.” Opp’n &-17. The plaintiffs contend ahthe Administrator lacks the
authority to reverse and vacate the PRRB’sfgpe JR on jurisdictional grounds because the
Medicare statute precludes funtte@ministrative review of EJR timinations. Pls.” Mot. at
11-20; Pls.” Opp’n at 7-11. Fimermore, the plaintiffs assert that even if the Administrator
possessed the authority to reviBdR determinations, the Admétiator’s decision to reverse
and set aside the EJR granted to the Affinigingiffs was arbitrary and capricious and should
therefore be set asidéls.” Opp’'n at 11-17.

The defendant maintains that the Adminigtrdnas the authority teeview the PRRB’s
jurisdictional determinatins even after the PRRB has granteR.EDef.’s Cross-Mot. at 14-20;
Def.’s Reply at 2-10. Furthermore, the defendesserts that the Admistrator’s decision to
reverse and vacate the jurisdictional compo¢tte PRRB’s May 25, 2010 EJR decision was
reasonable and supported by substantial evidence. Def.’s Crosati0+25; Dé’s Reply at
10-14.

The court first considers the plaintifisontention that the Administrator lacks the
authority to vacate EJR grants on jurisdictiograunds. The parties’ dispute on this issue
centers on the following statutory prsen, which governs grants of EJR:

Providers shall . . . have the right to ahbtjudicial reviewof any action of the

fiscal intermediarywhich involves a question of law oegulations relevant to the

matters in controversy whenever the Bbdetermines (on its own motion or at

the request of a provider sérvices as described in the following sentence) that it

is without authority to dcide the question, by a @ihaction commenced within

sixty days of the date on which notification of such determinasioeceived. If a
provider of services may obtain a hearimgler subsection (a) of this section and
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has filed a request for such a hearisgch provider may file a request for a

determination by the Board of its authprto decide the question of law or

regulations relevant to the matters controversy (accompanied by such
documents and materials as the Boardl sbquire for purpose of rendering such
determination). The Board shall rendarch determination in writing within

thirty days after the Board receives the request and such accompanying

documents and materials, and the determination shall be considered a final

decision and not subject toview by the [Administrator]. If the Board fails to
render such determination within supkeriod, the provider may bring a civil
action (within sixty days of the end of@uperiod) with respect to the matter in
controversy contained in sl request for a hearing.

42 U.S.C. § 139500(f)(1).

HHS has acknowledged that this provisionslthe Administrator from reviewing a
determination by the PRRB thathallenge involves a questionlafv it lacks the authority to
resolve (“a no authority determination”gee42 C.F.R. § 405.1875(a)(2)(iifproviding that “the
Administrator may not review the Board’s determination in a decision of its authority to decide a
legal question relevant to the matter at ispu&et, under the HHS'’s interpretation of the
statutory provision, before ¢lPRRB may make a no authorgtermination, the PRRB must
first determine that it has jurisdiction over the provider’s challei@ge id§ 405.1842(b)(1)
(“The Board . . . must find that the Board hasgdigtion over the specific matter at issue before
the Board may determine its authprio decide the legal question.igt. § 405.1842(e)(1) (“If
the Board makes a finding that it has jurisidic to conduct a hearing on a specific matter at
issue . . . then (and only then) it must consideether it lacks the authority to decide a legal
guestion relevant to the matter at issue.”). Hmtecedent determination, according to HHS, is
not insulated from administrativeview by the AdministratorSeeid. § 405.1875(a)(2)(iii)
(stating that the Administratonay review “[a] Board EJR desion, but only the question of

whether there is Board jurisdiction over a specific matter at issue in the decigloB8”);

405.1842(g)(1) (providing that the Adnistrator “may review, on his or her own motion, or at
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the request of a party, the jurisdictional compuaranly of the Board’'s EJR decision”). The
defendant therefore argues that the Administratted within its authdly when it vacated the
PRRB’s May 10, 2010 EJR determination after codiclg that the Affinityplaintiffs had not
satisfied the amount in controversy requirementf.’®€ross-Mot. at 1£0; Def.’'s Reply at 2-
10.

To determine whether HHS's interpretatiortloé statutory provision is valid under the
APA, the court employs the familiwo-step inquiry established @hevron, U.S.A., Inc. v.
Natural Resources Defense Council, J#&7 U.S. 837 (1984). The first step of @leevron
inquiry requires the court taasider “whether Congress hamken to the precise question at
issue.” Id. at 842. If so, the couends its inquiry.ld. at 842-43 (observing &h “the court, as
well as the agency, must give effect to timambiguously expressed intent of Congress”);
Medtronic, Inc. v. Lohr518 U.S. 470, 512 (1996) (observingtttwhere the language of the
statute is clear, resort to the aggs interpretation is improper”)lf, on the other hand, the
statute “is silent or ambiguousttvrespect to the specific isstithe second step requires the
court to defer to the agency’s pisin, so long as it is reasonablehevron 467 U.Sat 843;
NetCoalition v. Secs. Exch. Commai5 F.3d 525, 533 (D.C. Cir. 2010) (noting that under step
two of theChevroninquiry, it is irrelevant tat the court may have reached a different — or better
— conclusion than the agencgge also Sea-Land Servs., Inc. v. Dep’t of Trads§Y. F.3d 640,
645 (D.C. Cir. 1998) (holding thatChevron deference comes into play of course, only as a
consequence of statutory amhitguand then only if the reviewing court finds an implicit
delegation of authority to the agency”). The agé&noyerpretation “governs if it is a reasonable

interpretation of the statutenot necessarily the only pos&bhterpretation, nor even the
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interpretation deememtostreasonable by the courtsEntergy Corp. v. Riverkeeper, Ind29 S.
Ct. 1498, 1505 (2009).

Accordingly, the court first considers whetl@sngress clearly expressed its intent as to
whether the Administrator may vacate afRElketermination on jurisdictional groundSee
Chevron 467 U.S. at 84;f. Gen. Dynamics Land Sys., Inc. v. Clisé0 U.S. 581, 600 (2004)
(noting that “deference to [thegency’s] statutory interpretation is called for only when the
devices of judicial constrtion have been tried and foutalyield no clear sense of
congressional intent”). Afiough the EJR provision does noésifically state whether the
Administrator may review the PRRB’s assessmefiraédiction, the provision is not silent or
ambiguous with respect to the issigee42 U.S.C. 8§ 139500(f)(1). To the contrary, the EJR
provision begins by sty that providers

shall . . . have the right to obtain jodil review of any action of the fiscal

intermediary which involves a question [@w or regulations relevant to the

matters in controversywheneverthe Board determines... that it is without
authority to decide the question, by a tagtion commenced within sixty days of

the date on which notification stich determination is received.

Id. (emphasis added).

Although neither party devotsgynificant attention to thispening sentence of the EJR
provision, this straightforward statement constistan unambiguous expression of legislative
intent. See id. More specifically, by stating unequivocathyat judicial review shall be available
“whenever” the PRRB determines that it lacks #luthority to decide a question of law, the
provision indicates that Congress intended fowvjalters to have access to judicial reviamy
timethat the PRRB makes a no authority defeation, so long as the provider timely

commences a civil proceedin§ee id.see also Hartford Underwriters Ins. Co. v. Union

Planters Bank530 U.S. 1, 6 (2000) (stating that “when ghatute’s language is plain, the sole

14



function of the courts — at least where the digmrsrequired by the texs not absurd — is to
enforce it according to its terms” (quotikiited States v. Ron Pair Enters., |n489 U.S. 235,
241 (1989))) (internal quotation marks omittedxFORD ENGLISH DICTIONARY (2d ed. 1989)
(defining “whenever” aga]t any time when; evertime that, as often as®).

The remainder of the EJR provision is consisteith and, indeed, amplifies the clearly
expressed legislative intent for unimpeded judiceview following a no authority determination
by the PRRB.See Nat'l Ass'n of Home Budds v. Defenders of Wildlif&51 U.S. 644, 666
(2007) (stating that “[ijln makinthe threshold determination und@nevron ‘a reviewing court
should not confine itself to examining a partautatutory provision irsolation™ as the
meaning or ambiguity of a provision “may onlgdome evident when placed in context”). The
provision states that once the PRRB determinesttlzanks the authority toesolve a question of
law implicated by the provider’s challenge, sactietermination “shall beonsidered a final
decision and not subject to rew by the [Administrator].”ld. Furthermore, the provision states
that in those situations in wdh a provider requests EJR, tABRRB must rule on such a request
within thirty days, and if tt PRRB fails to act within th@esignated timeframe, the provider
may immediately commence a civil proceedimg.. Taken as a whole, the EJR provision
establishes a framework under which providesgehacourse to immedlie judicial review
whenevethe PRRB makes a no authority deterrtiorg without the obstacle of additional
review at the administrative lelyaso long as they commence &ikcaction within sixty days of
the PRRB’s determinatiorSee id.

This Congressional intent issal reflected in the legislagvhistory of the provision. The

House Report that accompanied the enactmithite EJR provision states as follows:

9 Available athttp://dictionary.oed.com/cgi/eni§0284289?query_typemord&queryword=

whenever&first=1&max_to_show=10&soryge=alpha&result_place=2&search_id=WYIH-
BijEx8-6359&hilite=50284289.
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Title VIII authorizes the Provider Reimsgament Review Board to determine, on
its own motion or at the request af provider of services, whether it has
jurisdiction over anissue brought before it by thegwider. On the basis of a
determination by the Board that it is with@uithority todecide the question (or if
the Board fails to render such a detgration within 30 days of the provider’s
request)the providermwill be permitted to commence a civil action with respect to
the matters in controversy witholurther administrative review.

Under present law, a provider's dissatt$ion with a particular determination
made by its fiscal intermediary on the Isasi a regulation issued by the Secretary
must first be brought to the Board,eevthough the Board may not have the
authority to reverse or evrule the regulation. (ThBoard has no authority, for
example, to rule on the legality of the Secretary’s regulations but it must,
nonetheless, conduct a full review of thealidnge.) The effecdf this process

has been to delayéiresolution of controversies for extended periods of time and

to require providers to pursue a timeasuming and irrelevant administrative

review merely to have the right to bringitsun a U.S. district court. Title VIII

addresses this problem bgiving Medicare providersthe right to obtain

immediate judicial review imstances where the Board determines that i[t] lacks
jurisdiction to grant the relief sought
H.R. Rep. No. 96-1167, at 394 (1980) (emphasis added).

Likewise, the relevant House Conference®estates that theJR provision “requires
the Board, when requested by a provider, tordatee within 30 days wéther it has jurisdiction
over an issue brought before it by a providerand authorizgsidicial reviewwithout further
administrative review where the &al decides it lacks jurisdictioh H.R. Rep. 96-1479, at 136
(1980) (Conf. Rep.) (emphasis added). Thesslegie reports reflechat Congress intended
for providers to have an avenue for obtagnimmediate judicial neew, without additional
administrative proceedings, whenever BRRB makes a no authority determination.

The defendant maintains that the Admirgigir possesses the authority to review the
jurisdictional component of an EJR determinatiating the portion of the EJR provision stating
that a provider may request an EJR only if ie§nobtain a hearing” before the PRRB. Def.’s
Cross-Mot. at 15; Def.’s Reply at 3-4. Thdatelant suggests that this language requires the

PRRB to make a determination as to whetherprovider has met thprerequisites for PRRB
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jurisdiction, such as th@mount in controversy requirement. Def.’s Cross-Mot. at 13-15. This
jurisdictional determinain, the defendant arguas like any other determination made by the

PRRB and reviewable by the Administratdd. The defendant assetteat nothing in the EJR
provision expressly prohibits tedministrator from reviewing tls jurisdictional determination,

as the provision merely precludes further administrative review of the PRRB’s determination that
it lacks the authority to resolve a question @f,laot the separate det@nation that it has

jurisdiction. Id. at 16.

The court concurs with the defendant tifiet EJR provision conddns a provider’s right
to request EJR on its satisfaction of thguieements for a hearing before the PRREe42
U.S.C. 8§ 139500(f)(1). Thus, if the PRRB weraletermine that a provider requesting an EJR
had not satisfied the amount in controversy neguoent, the PRRB woulde authorized, if not
compelled, to deny the requeSee id.In such a case, the PRRBuld not reach the question
of whether the provider’s challenge raises a questidaw that it lacks the authority to resolve.

It does not, however, follow thattiie PRRB determines that the provitiassatisfied
the amount in controversy requirement and goet make a no authority determination, the
Administrator may nonetheless review the PRRBrisdictional determination. If the
Administrator were to vacatbe jurisdictional determinatiounderlying the PRRB’s grant of
expedited judicial review, thadministrative reversal would pottially have the effect of
precluding judicial consideratiarf the provider’'s underlying chahge; indeed, that is precisely
the defendant’s position her&eeDef.’s Cross-Mot. at 14-2(arguing that the court lacks
jurisdiction over the Affinity plaintiffs’ substaive claims because of the Administrator’s
decision reversing the PRRB’s jsdiictional determination). Yeas noted, the EJR provision

expressly states that a proviseay obtain judicial review of thfiscal intermediary’s action
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whenever the PRRB makes a no authority deteatioin, without further qudication, so long as
it commences a timely civil action. 42 U.S8139500(f)(1). Accordingl the Administrator’s
effort to vacate the PRRB'’s “jurisdictional determination” is not consistent with the clearly
expressed legislative intenhderlying the EJR provisiorSeeWilcox v. lves864 F.2d 915, 925
(1st Cir. 1988) (observing that deference t@geancy’s interpretation @f statute “is appropriate
only if the agency’s interpretation is consigtevith the language, purpose, and legislative
history of the statute”).

The cases relied on by the defendant dgratuade the court to reach a different
conclusion.SeeDef.’s Cross-Mot. at 17-20. Severaltbése cases stand for the uncontroversial
proposition that a provider requesting an BEJ&St establish the PRRB’s jurisdiction and do not
address situations in which the PRRB reachdetarmination that italcked the authority to
resolve a question of lanSee Lester E. Cox Med. Ctrs. v. Sebeb@d F. Supp. 2d 162, 168
(D.D.C. 2010) (affirming the PRRB’s dismissaltbe provider’s request for EJR because the
provider failed to appear at a hegrito determine the PRRB’s jurisdictioMhree Lower
Counties Cmty. Health Servs. IncliS. Dep't of Health & Human Sery817 F. Supp. 2d 431,
435 n.4 (D.D.C. 2007) (stating that the providermtd qualify for an EJR because it failed to
submit a claim for benefits to the PRRBJexandria Hosp. v. Bowels31 F. Supp. 1237, 1244
(W.D. Va. 1986) (upholding a regulation providingtlthe thirty-day time limit for the PRRB to
rule on an EJR request does not begin to run until the PRRB makes its jurisdictional
determination). Those cases cited by the defarttiat at least touch upon the Administrator’s
authority to review the jurisdictional componeritan EJR decisiononitain no analysis or
discussion of the issu&see Anaheim Mem’l Hosp. v. Shaldl&0 F.3d 845, 851 (9th Cir. 1997)

(stating that the jurisdtional component of the PRRB’s Rdlecision “was simply another
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Board decision subject to review by the Admtrator” without providing any analysis or
explanation regarding the basis the Administrator’s authority),enox Hill Hosp. v. Shalaja
131 F. Supp. 2d 136, 138-41 (D.D.C. 2000) (assumisgdan the applicable regulation that
“the jurisdictional component dhe Board’s decision is reaivable by the Administrator™f’
Indeed, the only case cited by the defendaattduarely addresses the Administrator’s
authority to review the jurisdictional componerftan EJR decision is an unpublished decision
from the Northern District of CaliforniaSee S.F. Gen. Hosp. v. Shal&800 WL 1721082, at
*2-5 (N.D. Cal. Oct. 2, 2000) (hding that the Administrator posssed the authority to reverse
the PRRB'’s jurisdictional determinations). That decision,éw@n, contains no discussion of the
fact that the EJR provision states thaticial review shall be availablghenevethe PRRB
makes a no authority determinatioBee id. And although the decisiguggests that a provider
could simply amend its complaint toallenge the Administrator’s reversal, at *5, this
roundabout avenue for judicialiew does not bring the courtisterpretation idine with the
plain language of the EJR provisioRor if a court were to uphold the Administrator’s reversal,
it would never review the provide underlying challenge to thesfial intermediary action and
the related question of law, gj@te the fact that the EJRgmision conditions such judicial
review solely on the commencement of adiyrcivil action following the no authority
determination by the PRRBee42 U.S.C. § 139500(f)(1). Accargly, this court declines to

adopt the reasoningf that case.

10 The defendant suggests that in this court’s prior rulirfigussell-Murray v. Sebeliy2010 WL
2814411 (D.D.C. July 20, 2010), the court affirmed the Administrator’s authority to review the
jurisdictional component of an EJR decision. Def.’s Reply at 2, 10. In that case, however,
neither party disputed the Administrator’'stzarity to review the PRRB’s jurisdictional
determination, and the court merely pointedthat HHS had declined to utilize its purported
authority to reverse the PRRB’s jurisdictional determinatinssell-Murray 2010 WL
2814411, at *11 n.14.
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In sum, the Administrator’s effort to rege and vacate the PRRB’s grant of EJR to the
Affinity plaintiffs is not consistent with #gnunambiguous legislativetent underlying the EJR
provision. If permitted to stanthe Administrator’s reversalf the PRRB’s determination
would deny the provider immedigtgdicial review of the fiscaihtermediary’s actions, despite
the PRRB’s determination thatidicked the authorityo resolve the quésn of law underlying
the challenge. As nothing in the EJR provistopressly or impliedly deggates the authority to
review the jurisdictional component of an EJ&ision to the Administrator, such outcome
would be inconsistent with plalanguage of the EJR provisioBee42 U.S.C. § 139500(f)(1);
Sea-Land Sery137 F.3d at 645 (observing thaCtjevror) deference comes into play . . . only
as a consequence of statutory ambiguity, aad tnly if the reviewig court finds an implicit
delegation of authority to the agency”). Thecause the Administrator’s reversal fails under
the first step of th€hevronanalysis, the court vacates the Administrator’s decision and sets it
aside. The court therefore proceeds to camdtie merits of the plaintiffs’ challengg.

C. The Court Grants the Plaintiffs’ Motion for Summary Judgment and Denies
the Defendant’s Cross-Motion for Summary Judgment on the
Validity of the Challenged Cap Reimbursement Regulation
1. The Challenged Regulation Is Invalid
The plaintiffs contend thdhe challenged repayment demamadust be set aside because

the regulation on which they were based(42.R. § 418.309(b)(1), impermissibly conflicts

with 42 U.S.C. § 1395f(i)(C)(2), the statutory provision it purports to implentee¢Pls.” Mot.

1 The defendant briefly argues that if the court vacates the Administrator’s determination, “the

proper remedy is remand for further proceedirassistent with the court’s opinion.” Def.’s
Cross-Mot. at 33. The court fails to see what purpose remand would serve under these
circumstances and, for the reasons already discusiselal an outcome would be inconsistent with
the plain language of the EJR provisiddeed42 U.S.C. § 139500(f)(1). Accordingly, the court
declines to remand the Affinity plaintiffs’ clainsd proceeds to consider the merits of the
plaintiffs’ challenge.
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at 26-32; PIs.” Opp’n at 17-2More specifically, they allegénhat the regulation is invalid
because it fails to proportionaliflocate beneficiaries across ygaf service provided, as the
statute expressly requires. PMot. at 26-32. Although the defidant disputes the plaintiffs’
assertions, it concedes that tbaurt has already held the capmwbursement regulation invalid.
Def.’s Cross-Mot. at 26 (citinRussell-Murray v. Sebeliy2010 WL 2814411 (D.D.C. July 20,
2010)). Rather than submitting further briefing on the same arguments, the defendant
incorporates by reference the argumettsade in connection with tieussell-Murraycase. Id.

As this court noted iRussell-Murray every court that has cadsred the issue has held
that the cap reimbursement regulation imperrigsionflicts with the unambiguous terms of the
statute.Russell-Murray 2010 WL 2814411, at *13 (concluditigat the cap reimbursement
regulation is invalid)see alsarri-County Hospice, Inc. v. Sebelji®10 WL 784836, at *3
(E.D. Okla. Mar. 8, 2010) (natg that the question of the regulation’s invalidity was “well-trod
ground”). The parties’ arguments in this case mirror those raidedsisell-Murray** See id.

Pls.” Mot. at 26-32; Def.’s Cross-Mot. at 26. Foe reasons articulated finat ruling, the court
once again concludes that the hospice cap resebugnt regulation is invalid and constitutes an

abuse of agency discretion.

12 In a footnote to its cross-motion for summargigment, the defendant suggests that Destiny
Hospice lacks standing because it did not submit a calculation demaogsthaii the application
of a proportional application would result in a mtamg benefit to the hospice. Def.’s Cross-Mot.
at 26 n.17. Yet, as the defendarkramwledges, this court concludedRussell-Murraythat
hospices have standing to challenge the cap reimibergeregulation simply by virtue of the fact
that they are being directly subjected to an unlawful regulat@® Russell-Murray2010 WL
2814411, at *8 (citindg.ujan v. Defenders of Wildlif&04 U.S. 555, 561-62 (1992)). For the
reasons discussed in that ruling, the court rejée defendant’s challenge to Destiny Hospice’s
standing.
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2. The Relief Requested
a. Injunctive Relief

The plaintiffs request that the court erde injunction prohibiting HHS from using the
invalid reimbursement regulation to cadkte the plaintiffs’ cap liability.SeePls.” Mot.,
Proposed Order; Pls.” Opp’'n at 18. The defendaiects to the platiifs’ request for an
injunction barring the prospectivese of the regulation, arguingatisuch an order would grant
the plaintiffs relief for challenges to cap detnations and cost yeathat have not been
exhausted at the administrative levBlefs.” Cross-Mot. at 27.

Once a reimbursement challenge has reattednd of the administrative review
process, the subsequent judicial acteogoverned by the terms of the AP&ee42 U.S.C. §
139500(f)(1). The APA authorizes the court to enjoin unlawful agency adieeb U.S.C. 8
702 (waiving the government'®gereign immunity to suits biypdividuals suffering a legal
wrong because of agency action and “seekingfrether than money damages”). Indeed,
numerous courts have, after holding the @mbursement reguian invalid, entered
injunctions barring HHS from prpsectively using the regulation aigst the hospice plaintiff.
See Legal Health Care, Inc. v. Sebel2@10 WL 3258131, at *1 (D. Utah Aug. 17, 2010);
Russell-Murray 2010 WL 2814411, at *1Hospice of N.M., LLC v. Sebelji891 F. Supp. 2d
1275, 1295 (D.N.M. 2010};ion Health Servs. v. Sebelj89 F. Supp. 2d 849, 858 (N.D. Tex.
2010);Compassionate Care Hospice v. Sebe® 0 WL 2326216, at *5 (W.D. Okla. June 7,
2010).

Although the defendant cites a number of casasding for the proposition that the court
may grant relief in reimbursement challengey with respect to matters over which it has

jurisdiction, none of those casesncerned a facial attack ¢me validity of a regulationSee,
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e.g, Shalala v. lll. Council on Long Term Heal®29 U.S. 1, 10-20 (2000) (holding that
providers may not bypass altogether thenadstrative review process and bring a
reimbursement challenge in the district court under 28 U.S.C. § 1RiBdy;Hosp. & Benevolent
Ass’n v. Bowen804 F.2d 302, (5th Cir. 1986) (holding thia¢ court lacked jurisdiction to award
interest under 42 U.S.C. 8§ 139500(f)(2) for cost g¢laat were not adminrisitively exhausted)
Here, the very question that has been furth#ieough the administragprocess and is now
before the court is the Administrator’s aotity to utilize 42 C.F.R. § 418.309(b)(1) in
calculating the plaintiffs’ reimbursement capee generallAm. Compl. Having answered that
guestion by determining that thegtéation is invalid and that éhAdministrator may not rely on
it, seesupraPart 111.C, the court enjo;\HHS from continuing to esthe regulation to calculate
the plaintiffs’ hospee cap liability.

b. Monetary Relief

Having concluded that the cap reimbursemmegtilation is invalid, ifollows that the cap
repayment demands at issue in this case, whérk calculated based tmat invalid regulation,
are also invalid and unlawful. Accordinglyetlbourt sets aside tleap repayment demands
issued to all of the plaintiffs for 2006, as wellthe cap repayment demanidsued to plaintiffs
Destiny Hospice and Hospicio Toque de Amor for 2007.

The question remains as to what to do whith monies that the plaintiffs have already
paid to HHS pursuant to thesd aside demands. The plaintiffentend that the court should
direct HHS to return these monies or creahy portion of such prior payments to new cap
repayment demands issued to the plaintiffs.’ Rlot., Proposed Order; Pls.” Opp’n at 21-24.

The defendant argues that the court shoaidand the matter to HHS, as it did in Bigssell-
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Murray case, so that the PRRB catalculate the plaintiffs’ cagpayment obligation using the
proportional method called for in tis¢gatute. Def.’s Cross-Moat 34; Def.’'s Reply at 20-24.

Once a court concludes that an agencycbasmitted an error of law, the normal remedy
is remand.See Immigration & Naturalizain Serv. v. Orlando Ventur&37 U.S. 12, 16-17
(2002);BizCapital Bus. & Indus. Dev. Corp. v. Comptroller of the Curredéy F.3d 871, 873-
74 (5th Cir. 2006) (observing that when an ageatjon is “based upon a conclusion of law that
the district court subsequently rejected” a remanthe agency “is usually required”). Indeed,
the majority of district courtthat have held the hospice cagufation invalid have denied the
hospice’s request to order the return of all monies f@altHS pursuant to set aside
reimbursement demands and remanded the ntattke agency for further proceedingdee
Hospice of N.M., LLC691 F. Supp. 2d at 129@pmpassionate Care Hospj@010 WL
2326216, at *57Tri-County Hospice, In¢2010 WL 784836, at *3HG Healthcare v. Sebelius
2010 WL 2380743, at *12 (S.D. Tex. June 13, 20R0)ssell-Murray 2010 WL 2814411, at
*13.

Although the plaintiffs argue that remandwid be inappropriate because the agency
lacks the authority to perform a “sub-regulatocglculation of the plaiiffs’ reimbursement
obligation,seePlIs.” Opp’'n at 21-24, the Supremewt has observed that the PRRB may
properly interpret statutory diréees as part of its normal adjudicative process, even in the
absence of a regulation speakindhe precise issue in dispug&halala v. Guernsey Mem'l|
Hosp, 514 U.S. 87, 96-97 (1995). Indeed, asdéfendant points out, HHS has in fact
performed such a calculation when directed to do so by a ceeet Autumn Bridge, LLC v. Blue
Cross Blue Shield Ass’PRRB Dec. No. 2010-D8 (Decisiaf the Administrator) (Jan. 21,

2010),available athttp://www.cms.gov/officeattornegvisor/downloads/2010-D8.pdf.
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Accordingly, the court remands this matter te HHS for a recalculation of the plaintiffs’ cap

liability for the years at issue.

V. CONCLUSION
For the foregoing reasons, the court gramesplaintiffs’ motion for summary judgment,
denies the defendant’s crosstioa for summary judgment and desias moot the defendant’s
motion to dismiss the original complaint atheé plaintiffs’ renewed motion for a temporary
restraining order. An Order consistent witiis Memorandum Opinion is separately and

contemporaneously issued tRisth day of October, 2010.

RICARDO M. URBINA
United States District Judge
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