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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, AFL-CIO,
LOCAL 2798,et al,

Plaintiffs,
Civil Action No. 10-01012 (BAH)
V.

CAROL WALLER POPEgt al,

Defendants.

MEMORANDUM OPINION

A physician and his labor union brought tlag/suit seeking review of a decision by the
General Counsel of the Federal Labor Relationthéwty (“FLRA”) not to issue an unfair labor
practice complaint. The plaintiffs contend that the FLRA General Counsel’s decision not to
issue the unfair labor practice complaint relied omaorrect interpretation of a statutory term
and that the General Counsel improperly ddras untimely the plaintiffs’ motion for
reconsideration of the decision. As a reguk, plaintiffs claim that the defendants — the
Chairman of the FLRA and the FLRA Geneaunsel — violated their procedural and
substantive due process rights under the UrStates Constitution and that they misapplied
applicable law, acted beyond thestablished authority, and engdge conduct that is arbitrary,
capricious, and an abuse of digime. As detailed below, ste decisions by the FLRA General
Counsel to issue or not to issue unfair labacpce complaints are not subject to judicial
review, the Court dismisses the plaintiffs’ namstitutional claims for lack of subject matter
jurisdiction. In addion, the Court grants summary judgment for the defendants on the

plaintiffs’ constitutional claims.
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l. BACKGROUND

A. The Parties

Plaintiff Mohammed Hussain is a physiciagho was previously employed at the
Department of Veterans AffaiMMedical Center (“VA”) in Washgton, D.C. Compl. 6. The
other plaintiff in this case, American deration of GovernmerEmployees, AFL-CIO,
(“AFGE”) Local 2798, is a labor union that was the bargaining reptasen for Plaintiff
Hussain and other VA physicians during the period of Hussain’s employment at thiel . \A.
4-5. The plaintiffs are suing the Chairman and the General Counsel of the FLRA in their official
capacities.ld. 11 7-8.

B. Plaintiff Hussain’s Employment at the VA Medical Center

Dr. Hussain worked in the Radiology Thpy Service of the VA for 27 yearSeeMay
20, 2008 Letter from Peter A. Sutton, FLRAdRmnal Director, to Johnnie A. Landon, Attorney
(“Regional Director Declinatiohetter”). In June 2003, the VA adlified Dr. Hussain’s clinical
privileges and renewed them for only three rherds opposed to the previously customary two-
year period.ld. On July 28, 2003, Dr. Hussain received pore from his supervisor which gave
him an overall rating of “low satisfactoryId. That day, Dr. Hussainotified the VA that he
felt he had little choice but to resign due to detating work conditiongind that he viewed his
resignation as a constructive discharfge. Subsequently, Dr. Hussaiaquested to be placed on

indefinite medical leave and submittedequest for a disability retirementd.

! Dr. Hussain’s decision to seek medical leave appedravi® arisen directly from his difficulties at worReeEx.

3 to Pls.” Opp'n to Defs.” Mot. to Bimiss or for Summ. J., Arbitration Decision and Award, March 26, 2007, at 16
(“What precipitated this need for sick leave was thatDr. Hussain received his annyedrformance evaluation . . .

which was a distressingly low evaluation for Dr. Hussain. He felt the evaluation was unfair. . . [His doctors]
recognized that he had an obsession with what he perceived as injustice and discrimination being practiced against
him in the work place which in turtaused him to suffer from intse stress and anxiety.”).
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On August 5, 2003, the VA informed Dr. Hussthat he could take sick leave until
August 11, but that additionadve would require medical documentation and that if such
documentation were not provided, he wouldptsced on absent viaibut leave (“AWOL”)
status.ld. The VA subsequently placed Dr. Hussain on AWOL status on August 12, 2003.
Compl. 1 13.

C. Equal Employment Opportunity Complaint

On September 5, 2003, Dr. Hussain filefd@nal Equal Employment Opportunity
("EEQ”) administrative complaint, allegingahthe VA had discriminated against him by
placing him on AWOL status, by denying him lealbg,delaying the processing of his retirement
papers, and by constructively discharging hiRegional Director Declination Letter; Compl.
14. Dr. Hussain ultimately broughtT®tle VII lawsuit in federakcourt on his discrimination
claims, but the suit resulted ijuadgment in favor of the VASee Hussain v. Princip844 F.
Supp. 2d 86 (D.D.C. 20043ff'd, 435 F.3d 359 (D.C. Cir. 2006).

D. Grievance Procedure

On September 15, 2003, ten days after Dr. Hodsad filed his EEO complaint, AFGE,
pursuant to a negotiated grievance procedungdmn the VA and its bargaining unit employees,
filed a grievance arising out dfie treatment of Dr. Hussain. Compl. 11 10, 13. The grievance
challenged the VA’s authority to place Dr. $&ain on AWOL status on August 12, 2003 for not
providing medical documentation to the VA and atballenged the VA'’s decision to continue
Dr. Hussain’s AWOL status after he provibeedical documentation on September 15, 2003.
Id. §13. The VA rejected the grievance and contthDe. Hussain in AWOL status because the
VA deemed his September 15, 2003 medicaumentation to be inadequatd.  15. AFGE

then elevated the grievance to arbitratidsh.



An arbitrator heard the grievanaad issued an award and opinidd.  16. According
to the plaintiffs, the arbitrator found that t&’s initial decision plaang Dr. Hussain on AWOL
status and the VA'’s decision to continue his @Wstatus after September 15, 2003 violated the
union contract, which provided thBt. Hussain did not have fwovide medical documentation
for his illness until returning to workld. § 17. The arbitrator also found that the VA
constructively discharged Dr. Hussain bag@hg and keeping him on AWOL statusl. The
arbitrator ordered Dr. Hussain beinstated with back pay atitat the VA pay his attorneys’
fees. Id.

The VA refused to implement the arbitrator’'s awaldl. § 18.

E. Unfair Labor Practice Charge Before the FLRA

AFGE then filed an unfair lor practice charge with tHRA Washington Region to
enforce the arbitrator’'s awardd. § 19.

The FLRA “is an independent administratfeeleral agency that was created by Title VII
of the Civil Service Reform Act of 1978, alknown as the Federal S&e Labor-Management
Relations Statute and ‘FSLMRSNat’'| Treasury Emps. Union v. Chertpffs2 F.3d 839, 848
(D.C. Cir. 2006) (citing 5 U.S.C. § 71@t. seq. The FLRA is “intended to play a role in
Federal sector labor-management relations goatoto that of the National Labor Relations
Board (NLRB) in the private sectorTurgeon v. Fed. Labor Relations Ayte77 F.2d 937,
938-39 n.4 (D.C. Cir. 1982). The Federal $m\Labor-Management Relations Statute
(“FSLMRS”) divides the FLRA’s powers between the Authority itself and an independent
General Counselld.; see als® U.S.C. § 7104.

The General Counsel of the FLRA “serveshat pleasure of the &sident” and has by

statute “separate authoritffom that of the FLRA.Nat'l Air Traffic Controllers Ass’'n v. Fed.



Serv. Impasses Pané@06 F.3d 780, 783 (D.C. Cir. 2010) (quotihgrgeon 677 F.2d at 938
n.4.). “Her principal duties are to investigatefain labor practice charges, issue unfair labor
practice complaints arising from those chargesl prosecute those complaints before the
FLRA.” Id. “A union or an employer accusing its coenpiart of an unfailabor practice first
submits a charge to a Regional Directothef FLRA, 5 C.F.R. § 2423.6(a), who, acting ‘on
behalf of the General Counsehvestigates the chargg,C.F.R. § 2423.8(a), and decides
whether to issue a complaint, 5 C.F.R. § 2423.10(a).”If the RegionaDirector dismisses
the charge, then the charging party may appeaidécision to the General Counsel, 5 C.F.R. §
2423.11(c), but the General Counsel’s decision windéthissue a complaint is not subject to
judicial review.” Id. (citing Turgeon 677 F.2d at 940). If the General Counsel issues a
complaint, then it prosecutes the complaint at a hearing before the Autl®e#y.U.S.C. 8§
7118.

In this case, the plaintiffs’ unfair labpractice charge was trsfierred from the FLRA'’s
Washington Regional Director the Chicago Regional DirectdrCompl { 19.

The Chicago Regional Directacting on behalf of the General Counsel, found that there
was no evidence the VA committed an unfair labor practice by declining to implement the
plaintiffs’ arbitration avard. Regional DirectdDeclination Letter; Complf 20. The Regional
Director based this decision bis conclusion that the arbitoathad actually been precluded
from adjudicating the grievance due to the that Dr. Hussain had eviously filed an EEO
complaint on the “same matter” as the grievance. CAirgd. As the Regional Director noted
in his decision, a relevant part of the Federalise Labor-Management Relations Statute states
that: “An aggrieved empl@e affected by a prohibited personnel practice under section

2302(b)(1) of this title which alsfalls under the coverage ofelmegotiated grievance procedure

% The parties do not address teasons for the region transfer.
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may raise the matter under a statutorycpture or the negatied procedurdyut not botki’ 5
U.S.C. § 7121(d) (emphasis addesBe alsaCompl.§ 20. Since the Regional Director
determined that Dr. Hussain had already raised the same matter under the statutory EEO
procedure as he had raised under the subsenegatiated grievance geedure, the Regional
Director found that the grievanstould have been precluded gugntto 5 U.S.C. § 7121(d).
Regional Director Declination Letter.

AFGE appealed the Regional Director’s égmn to the FLRA General Counsel “on the
basis that the VA'’s initial desion that placed Dr. Hussain &WOL was notthe ‘same matter’
as the VA'’s subsequent decisitancontinue him in an AWOKtatus after he supplied the VA
with medical documentation on September 15, 2003,” Cofripl, although, according to the
plaintiffs’ Complaint in thisaction, the grievance apparendigl challenge both Dr. Hussain’s
placement on AWOL status as welllas continuation in that statu§ee idf 13. The plaintiffs
contend that the Regional Direc®mterpretation of the term “matter” as used in 5 U.S.C §
7121(d) is at odds with a 2007 decision of thddfal Circuit that, according to the plaintiffs,
suggests that the imposition of an employmeattustand the continuation of that status
constitute separate “mattersSee id { 22 (citingRhodes v. Merit Sys. Prot. Bd87 F.3d 1377
(Fed. Cir. 2007)).

The General Counsel upheld the Regional Director’s decision not to issue an unfair labor
practices complaint on the plaintiffs’ charde. § 22. In upholding the dcision on appeal, the
General Counsel acknowledged the plaintiffs’ argonleut found that the gintiffs’ appeal had
“established no ground for either reversing Regjional Director’s decision or remanding the
case for further investigation . . . .” Ex.télDefs.” Mem., Order Denying Appeal dated

September 9, 2009. Thereafter, AFGE filed@ion for reconsideten of the General



Counsel’s decision, which was denied as ualjnalthough AFGE objects that the motion was,
in fact, timely. Compl{{ 23-31.

F. The Instant Complaint

On June 16, 2010, the plaintiffs brought thisacalleging two counts. In Count I, the
plaintiffs allege that “[b]y refusing to consid#re plaintiffs’ motion fo reconsideration on the
pretext of an untimely filing of the motion, [tliefendants] deprived plaintiff Hussain of a
property interest in continued ermgment as restored by the arbtor’'s award” in violation of
“the rights of plaintiffs to procedural and stdrstive due process of law and equal protection of
the laws in violation of the Fifth Amendmt to the United States Constitutiond. § 352 In
Count Il, the plaintiffs allegéhat by refusing to issue a colamt, the defendants “violated
plaintiff Hussain’s procedural and substantike process rights asovided by the United
States Constitution, misapplied applicable lasted beyond their established authority, and
engaged in conduct that is arbitrary, capricioud,amabuse of discretion by operation of law.”
Id. § 37. The plaintiffs seek decktory and injunctive tef that would force the defendants to
reinstate the plaintiffs’ motion for reconsidéoa as timely; declare that the plaintiffs’
interpretation of the term “matter” as usedit).S.C. § 7121(d) isorrect and binding on the
General Counsel; and enjoin a particular attolindipe FLRA Office of General Counsel from
further participation in the plaintiffs’ cadeld., Prayer for Relief.

On October 7, 2010, the defendants moveddmigis the Complaint pursuant to Fed. R.
Civ. P. 12(b)(1) and 12(b)(6) for lack of subjetatter jurisdiction and failure to state a claim

upon which relief can be granted. Alternatiyehe defendants move for summary judgment on

% The Complaint has two paragraphs numbered 35.
* The plaintiffs’ umbrage at this particular attorney appears to have arisen from the circumstangedisgrtioe
dispute over whether the plaintiffs’ request for reconsideration was timely SieeCompl. 1 25-33.
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the grounds that there are no material factispute and judgment as a matter of law is
warranted,

The defendants’ motion is presently before the Cburt.

I. STANDARDS OF REVIEW

A. Motion to Dismiss for Lack of Subject Matter Jurisdiction

A court must dismiss a case whelacks subject matter jurisdictiorMcManus v.
District of Columbia 530 F. Supp. 2d 46, 62 (D.D.C. 2007). “Plaintiff bears the burden of
proving subject matter jurisdiction laypreponderance of the evidencé&rin. Farm Bureau v.
U.S. EPA121 F. Supp. 2d 84, 90 (D.D.C. 200&rord Lujan v. Defenders of Wildljf804
U.S. 555, 561 (1992). It is wedktablished that, in decidingr@otion to dismiss for lack of
subject matter jurisdiction, a court must consthesallegations in the Complaint liberally but
“need not accept factual inferenaawn by plaintiffs if thosenferences are not supported by
facts alleged in the complaint, nor must thourt accept plaintiffs’ legal conclusions.”
Speelman v. United State61 F. Supp. 2d 71, 73 (D.D.C. 200€3¢ alsdHohri v. United
States 782 F.2d 227, 241 (D.C. Cir. 1986gcated on other ground482 U.S. 64 (1987). The
Court must be assured that it is acting witthie scope of its jurisdictional authority and
therefore must give the plaiff§’ factual allegations closescrutiny when resolving a Rule
12(b)(1) motion than would be required for a Rule 12(b)(6) motion for failure to state a claim.
SeeMacharia v. United State834 F.3d 61, 64, 69 (D.C. Cir. 2008Yestberg v. FDIC759 F.
Supp. 2d 38, 41 (D.D.C. 201Dubois v. Wash. Mut. BanR010 U.S. Dist. LEXIS 91855, at

*5-6 (D.D.C. Sept. 2, 2010} offman v. District of Columbja&643 F. Supp. 2d 132, 135-136

® The defendants also originally asglithat the Complaint should be dismissed for insufficiency of service of
process pursuant to Rule 12(b)(5) because the plaintiffs did not serve both the U.S. Attornegigtiidhie which
the complaint is filed and the Attorney General, as requirdéedly R. Civ. P. 4(i). ppears that service on these
parties has now been completed, howeB®seECF Nos. 9, 11.

® This case was reassigned to the current presiding judge on February 22, 2011.
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(D.D.C. 2009)Grand Lodge of Fraternal Order of Police v. Ashcrd®5 F. Supp. 2d 9, 13-14
(D.D.C. 2001). In evaluating subject mattenigdiction, the Court, when necessary, may look
outside the Complaint to “urgputed facts evidenced in the record, or the complaint
supplemented by undisputed facts plus tharits resolution otlisputed facts.”Herbert v. Nat'l
Acad. of Scj.974 F.2d 192, 197 (D.C. Cir. 1992) (citiglliamson v. Tucker645 F.2d 404,

413 (5th Cir. 1981))see als®lliance for Democracy v. FEB62 F. Supp. 2d 138, 142 (D.D.C.
2005).

B. Summary Judgment

The defendants have also moved pursuaRule 12(b)(6) for dismissal for failure to
state a claim upon which relief can be granted, or, alternatively, for summary judgment pursuant
to Rule 56. If, on a motion under Rule 12(b)(6)Attars outside the pldags are presented to
and not excluded by the court, the motion ningstreated as one feummary judgment under
Rule 56.” Fed. R. Civ.P. 12(d3ee also Strong-Fischer v. Petes&4 F. Supp. 2d 19, 22 (D.D.C.
2008);Morris v. Lowe’s Home Centers, In@&No. 10-cv-3882011 WL 2417046, at *2-3
(M.D.N.C. June 13, 2011). Since matters beyiredpleadings will be considered here, the
defendant’s motion will be treateas one for summary judgment.

Pursuant to Federal Rule of Civil Redure 56, the Court will grant a motion for
summary judgment “if the movant shows that thiengo genuine dispute as to any material fact
and the movant is entitled to judgment as a mafteaw” based upon the pleadings, depositions,
and affidavits and other factual materimighe record. Fed. R. Civ. P. 56(a), (€30 v. Freeh
27 F.3d 635, 638 (D.C. Cir. 1994). The Court “needsider only the citethaterials, but it may
consider other materials in the record.” HedCiv. P. 56(c)(3). The Court must view all

inferences in a light mostyarable to the non-moving partyao, 27 F.3d at 638 (citing



Anderson v. Liberty Lobby, Inet77 U.S. 242, 250, 255 (1986)). The burden is on the moving
party to demonstrate that therears “absence of a genuine issue of material fact” in dispute.
Celotex Corp. v. Catretd 77 U.S. 317, 323 (1986).

In this case, the plaintiff dgenot appear to contest thihé defendants’ contention that
there are no material factual disputeSherefore, to the extettiat the Court has jurisdiction
over the claims in this action, judgntexs a matter of law is appropriate.

[I. DISCUSSION

For the reasons explained below, the pitigi statutory claims that the defendants
“misapplied applicable law, a&tl beyond their establishedtlaority, and engaged in conduct
that is arbitrary, capriciousnd an abuse of discretion by operation of law” must be dismissed
for lack of subject matter jurisdiction. In addition, the Court grants summary judgment for the
defendants on the plaintiffs’ constitutional claims.

A. Reviewability of Non-Constitutional Claims

The plaintiffs in this case seek judiciaVi@w of the FLRA General Counsel’s decision
not to issue a complaint. The D.C. Circuistdeclared flatly that it has no jurisdiction to
review decisions by the General Counsel oRRLdeclining to issa unfair labor practice
complaints because such decisions do not conshitikeorders of the [FLRA]” and the judicial
review provisions of the Fedsd Service Labor-Management Rsdas Statute only provide for
judicial review of “any findorder of the [FLRA].” Patent Office Profl Ass’n v. FLRA28 F.3d
751, 752 (D.C. Cir. 1997) (hereinafteROPA) (citing Turgeon 677 F.2d at 938-39%ee also

Laird v. FLRA No. 03-1015, 2003 WL 21195488, at *1 (D.C. Cir. May 19, 2003) (per curiam)

" Consistent with Local Civil Rule 7(h)(1), the defendants have provided a statemedispiited facts along with
their motion for summary judgment. The plaintiffs have not provided any counter-statementiné gesues of
fact in dispute. Accordingly, the @d “may assume that facts identified by the moving party in its statement of
material facts are admittedSeelocal Civil Rule 7(h)(1).
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(“This court lacks jurisdiction toeview a decision by the Genke@ounsel of the Federal Labor
Relations Authority not to issue an unfair labor practice complaiBrtypkens v. FLRANo. 02-
1281, 2003 WL 40485, at *1 (D.C. Cir. Jan. 3, 2008 @uriam) (same). Indeed, the D.C.
Circuit’'s pronouncements emphasizing the non-realality of decisions of the FLRA General
Counsel have been strikingly unequivoc8kee POPA128 F.3d at 753 (“Lest there be any
lingering confusion, we write to rke clear that . . . it remains the law of this circuit that a
decision of the General Counsel of FLRA nofil® a complaint is nojudicially reviewable
given that the statute provides for mwionly of decisions of the Authority.”)

The parties on both sidesthis case agree on the generan-reviewability of the
General Counsel’s decisions notigeue an unfair labor complaingeePl.’s Opp’n to Defs.’
Mot. to Dismiss or for Summ. J. (“Pls.” Mem.”) 243; Defs.” Mem. in Supp. of Mot. to Dismiss
or for Summ. J. (“Defs.” Mem."at 12-14. The plaintiffs argukpwever, that their claims are
nonetheless reviewable by tii®urt under three purported excepsdo this general rule
precluding judicial review of the General Counsel’s decisions. The plaintiffs argue that the
General Counsel’s decision is reviewable because it is a jurisdiction-disclaiming agency
decision, because it embodiesaddficial agency interpretation @& statute, or constitutes an
agency order that violates clear statutory mandates. The Court is not persuaded by these
arguments and will therefore dismiss the plainitiffsn-constitutional claims for lack of subject
matter jurisdiction.See POPA128 F.3d at 753.

1. No “Disclaimer of Jurisdiction” Exception Applies to the
Plaintiffs’ Claims Against the FLRA.

The plaintiffs argue thaslthough the General Counsetsforcement decisions are
generally non-reviewable, “if an agency’s nemforcement decision is based on the agency’s

decision that it does not have gdiction over the matter to be enforced, the jurisdictional basis
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of the non-enforcement decision is subject to jadi@view.” Pls.’ Mem. at 3. The plaintiffs
argue that the D.C. Circuit’s 1986 rulinglmernational Longshorean’s Association, AFL-CIO
v. National Mediation Boardecognized an exception tcetigeneral non-regwability of
discretionary agency decisions whereagency’s non-enforcement decision rests on a
disclaimer of jurisdiction.See id(citing Int'l Longshoreman’s Ass’ii85 F.2d 1098 (D.C. Cir.
1986) (hereinafter,ILA”)). While this exception may be aNable in other contexts, the D.C.
Circuit indicated in its ruling ifPOPAthat this exception does napply to decisions of the
General Counsel about whether to issue complaBgePOPA 128 F.3d at 753 & n.1.

In ILA, the D.C. Circuit held that federal ctaicould review otherwise non-reviewable
orders of the National Mediation Bald, an agency that coordinatakor relations in the railroad
and airline industry, if the ordens question found that the Bad lacked jurisdiction over an
application for mediationILA, 785 F.2d at 1101lLA reaffirmed a similar holding in a previous
decision involving the National Mediation Boar8eed. at 1100-1101 (citing\ir Line
Dispatchers Ass’n v. Nat'| Mediation Bd.89 F.2d 685 (D.C. Cir. 195Xert. denied342 U.S.
849 (1951)). The plaintiffs argueatthis Court should extend theA exception to decisions of
the FLRA General Counsel not to issue a clamp, if those decisions are based on the
conclusion that the General Counsel Bpkisdiction to issue a complaint.

The D.C. Circuit has indated, however, that theA exception does not apply to the
General Counsel’s decisions aboutettter to issue complaints. ROPA the plaintiff argued
for a substantially similar exception to the non-eswability of a decisiomf the FLRA General
Counsel not to issue a complair@pecifically, tke plaintiff in POPApointed to a footnote in the
Supreme Court’s decision Heckler v. Chaney70 U.S. 821 (1985), “in which the Supreme

Court noted that it did not decidéhether an agency’s discretiopalecision not to exercise its

12



enforcement authority might be subject toiesv if the decision was based either on the
agency’s conclusion that it lacked jurisdictionoor a general policy ‘so extreme as to amount to
an abdication of [the agency'statutory responsibilities.”POPA 128 F.3d at 753 (quoting
Heckler, 470 U.S. at 833 n.4). THREOPAplaintiff, citing this footnote irHeckler, argued that
the “court can review decisions of the Geh€@aunsel not to issuunfair labor practice
complaints when such decisions arersult of a misguided agency policyld. The D.C.
Circuit in POPAnNoted that the Ninth Circuit had relied on this footnote@cklerto endorse
exceptions to the general rule that disomdiry agency enforcement decisions are not
reviewable. Id. (citing Montana Air Chapter No. 29 v. FLR898 F.2d 753 (9th Cir. 1990)).
The D.C. Circuit roundly rejectethis argument in the FLRAonitext, explaining that “[b]oth

this court and the Supreme Cbhbave declared, even aftdeckler, that decisions of the General
Counsel of the National Labor Relations Boarcetiler to issue compldsare not subject to
review by this court, and we now reaffirmeteame for the General Counsel of FLRAd"

The D.C. Circuit further added: “Our reasogiis specific to the [Federal Service Labor-
Management Relations Statute], and we thus dguestion the cases in this circuit that allow
judicial review of agency nonemfcement decisions in certain other contexts. Most importantly,
we do not disturb this circuit’s egptions to the general rule, unéteckler, that 8 701(a)(2) of
the Administrative Procedure Act precludes quali review over nonenforcement decisions.”
POPA 128 F.3d at 753 n.1 (citinmter alia, ILA). Accordingly, in reaffirming the rule that
decisions of the FLRA General Counsel nosgue a complaint are nsubject to judicial

review, the D.C. Circuit gzifically noted that thé&LA exception advanced by the plaintiffs here

8 In Montana Air Chapter No. 23he Ninth Circuit relied on botHecklerand the D.C. Circuit’s ruling itLA to
hold that the court did have jurisdiction to review a decision of the FLRA General Coungelssoie a complaint.
898 F.2d at 756-57. The fact that the D.C. Circuit squarely addressed this Ninth Circuit dedis&jaced it
seriously undermines the plaintiffs’ reliancelaA here.
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remains valid in other contexts, but doesaygply to the General Counsel’s decisions.
Therefore, this Court is bound by Gircprecedent to hold that thieA exception for
jurisdiction-disclaiming agency ders does not apply to decisiarfshe General Counsel of the
FLRA regarding whether to issue complaihts.

2. The General Counsel’'s Decisin Is Not Reviewable Merely
Because It Embodied A Statutory Interpretation.

The plaintiffs’ second argument is thaistlCourt may review the General Counsel’s
decision not to issue a complaint because thisu@ipermits unreviewable agency decisions to
be reviewed where a legal challenge focusean agency’s announcent of a substantive
statutory interpretationSeePls.” Mem. at 15-16 (citingnt’l Union, United Auto., Aerospace &
Agr. Implement Workers of America v. BrogB3 F.2d 237 (D.C. Cir. 1986) (hereinaftdnt’l
Union”). This argument fares no better for the plaintiffs.

In Int’l Union, the D.C. Circuit held that “an agcy’s statutory interpretation was
presumptively reviewable even if announced in the context of a non-enforcement decision.”
Crowley Caribbean Transp., Inc. v. Per® F.3d 671, 675 (D.C. Cir. 1994) (cititrg’| Union,
783 F.2d at 245-46). Subsequent D.C. Cirauit 8upreme Court decisiohave substantially
narrowed the viability of thint’l Union exception, howeverSee idat 676 As the D.C. Circuit
explained inCrowley, the Supreme Court has “squarsdject[ed] the notion of carving
reviewable legal rulings out frometmiddle of non-revieable actions.”ld. (citing ICC v. Bhd.
of Locomotive Eng'rs482 U.S. 270 (1987))Crowleymakes clear that while “an agency’s

statement of a general enforcement policy may be reviewable for legal sufficiency where the

agency has expressed the policy as a forngallagion after the full rulemaking process or has

° Moreover, even if théLA exception were to apply to decisions of the FLRA General Counsel regarding whether to
issue complaints, it is not clear that the decision challenged by the plaintiffs in this case is the type of jurisdiction-
disclaiming order that could fall within the exception. Indeed, the defendant contendslitii&gIsuggestion

that the General Counsel made a deieation regarding the FLRA's jurisdictn is misplaced.” Defs.” Reply at 6.

The Court does not reach this isduewever, since it has concluded ttfeg exception is inapplicable.
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otherwise articulated it in some form of versal policy statement,” an individual non-
enforcement decision that does not express albgemeral enforcement policy ordinarily should
not be treated as a substantive agency statuttampretation that rebutbe presumption against
the non-reviewability of agency enforcement decisiddsat 676-77. Based on the Court’s
review of the record here, thaseno indication that the Genel@bunsel’s decision not to issue a
complaint in the plaintiffs’ case reflected thetsaf broad enforcement policy that could give
rise to judicial review undeCrowley. Further, the D.C. Circuit’s ruling iROPAsuggests that —
like thelLA exception — th€rowleyexception is also not availablethe context of the FLRA
General Counsel’s decisions abuaditether to issue complaint§ee POPA128 F.3d at 753 n.1
(explaining that the D.C. Cirdis holding about the non-reviewidity of the General Counsel’s
nonenforcement decisions is specific to thddfal Service Labor-Management Relations Statute
and does not disturb the holdingfsother cases that have idiéied areas in which judicial

review of agency nonenforcement decisions may be permitted, incluttegalia, Crowley, 37
F.3d at 674-77). Accordingly, the plaintiffannot obtain judicial review of the General
Counsel’s decision not to issue a complairgdabupon any purported sitdry interpretations
embodied in that decision.

3. The Leedom v. Kyne Exception Does Not Apply To The Plaintiffs’
Claims.

The plaintiffs state that the Regional &tor and General Counsel made “statutory
interpretation errors” in their decision notissue a complaint. Pls.” Mem. at 12. Leedom v.
Kyne 358 U.S. 184 (1958), the Supreme Court created a “narrow,” “extremely limited”
exception that confers federatigdiction even where Congressiisderstood generally to have
precluded reviewGriffith v. FLRA 842 F.2d 487, 492 (D.C. Cir. 1988). This narrow exception

may enable judicial review where an agency haarb} acted contrary to a statute, for example,
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by disregarding “a specific and unhiguous statutory directive.Griffith, 842 F.2d 487 at
493(citingUnited Food and Commercial Wers, Local 400 v. NLRE94 F.2d 276, 279 (D.C.
Cir. 1982)). “Garden-variety errors of law faict [committed by an agency] are not enough” to
invoke Leedonjurisdiction. Id.

The plaintiffs state that they do nioely solely or principally uponljeedonhas their
basis of review of the instant @% PIs.” Mem. at 2. They haveot argued iretail in their
brief thatLeedonshould apply nor have they identdi@ny clear and unabiguous statutory
provision that the General Counsels violated. To the extetitat the plaintiffs do rely on
Leedomhowever, that reliance is misplaced bec&[garden-variety errors of law or fact,”
such as those alleged by the pldiathere, are not enough to invoke theedonmexception

B. Constitutional Claims

While the plaintiffs’ non-constitutional clainmaust be dismissed for lack of subject
matter jurisdiction, the plaintiffs’ constitutionellaims are reviewable in federal couBee
Griffith, 842 F.2d at 494 (finding jucial review provisions othe FSLMRS did not preclude
plaintiff's as-applied constitutional due process challehyedccordingly, the Court turns to the
merits of the plaintiffs’ constitutional claims.

The plaintiffs contend that the arbitratog@/ard restored a constitutionally protected
property interest in continued ermgment to Dr. Hussain. Pl.’s Me at 6. The plaintiffs argue

that Dr. Hussain has been deprived of this pitydaterest by the Genal Counsel’s purportedly

9 C. Circuit authority subsequent@iffith has, in some instances, questioned the continuing vitality of some of
the premises underlying the rationale @niffith’s conclusion.See Lepre v. Dep'’t of Laba275 F.3d 59, 67 (D.C.

Cir. 2001). Griffith’s ultimate conclusion that the FSLMRS's jurisdictional provisions do not bar review of
constitutional claims has not been overruled, howederordingly, the Court considers the plaintiffs’

Constitutional claims on the merits.

1 0On July 25, 2011, approximately seven months after the completion of briefing on the defendants’ raotion, th
plaintiffs filed a motion requesting “a status conference to determine whether the parties shall provide additional
briefing on the constitutional issues in this case” and requesting oral argument. The Court finds that providing the
plaintiffs with an additional opportunity to brief the issirethis case is unwarranted. In addition, pursuant to Local
Civil Rule 7(f), the request for oral argument is denied.
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erroneous statutory interpretaticensd by the General Counsel’sléiae to accept the plaintiffs’

motion for reconsideration as timely file&eePl.’'s Mem. at 6, 15-18. According to the

plaintiffs, these alleged deprivatis infringed the plaintiffs’ riglstto procedural and substantive

due process of law in violation of th&th Amendment to the U.S. ConstitutioBee id. Compl.

19 35-37. The Court disagrees and rules that summary judgment on the plaintiffs’ constitutional
claims should be granted for the defendants.

“The first inquiry in everydue process challenge is whether the plaintiff has been
deprived of a protected interest'liberty’ or ‘property.” Onlyafter finding the deprivation of a
protected interest do we look $ee if the government’s procedarcomport with due process.”
Gen. Elec. Co. v. Jackso®10 F.3d 110, 117 (D.C. Cir. 2010) (citation omittesge also
Griffith, 842 F.2d at 495-501 (upholding district cosirejection of due picess challenge to
FLRA's disposition of plaintiff's claim becausegitiff had no protected pperty interest in an
annual within-grade pay increase). Even assunairggiendo however, that plaintiff Hussain
has a protected property interest in this casedlztdhe plaintiffs are correct that the General
Counsel’s decision not to issue a complaint tnesed upon a legal err6a mere violation of
law does not give rise @ due process claimAm. Fed’'n of Gov't Emps., AFL-CIO, Local 446
v. Nicholson475 F.3d 341, 353 (D.C. Cir. 2007).

In order to prevail on aubstantive due process claime tplaintiffs would need to
demonstrate “an act of grave unfairness,” sagha deliberate flouting of the law,” and the
plaintiffs in this action have not done slal. (quotations omitted)see also Tri Cnty. Indus., Inc.
v. District of Columbial04 F.3d 455, 459 (D.C. Cir. 199F)kins v. District of Columbigb27
F. Supp. 2d 36, 49 (D.D.C. 2007) (“The governmeintfisngement of the recognized property

interest must constitute a grave unfairnésadvertent eors, honest mistakes, agency
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confusion, even negligence in the performance of official duties, do not warrant redress.”)
(quotingSilverman v. Barry845 F.2d 1072, 1080 (D.C. Cir. 1988Any legal errors in the
General Counsel’s decision not to issue a comiptairthe plaintiffs’ unfair labor practice charge
or in the calculation of the timeliness of the ptdfs’ motion for reconsideration would not rise
to the level of substantive due pess violation. To the extent tptintiffs allege the denial of
the motion for reconsideration as untimely wasexeital or in bad faith, that allegation is not
supported by specific facts or faat allegations that would creadriable issue of fact on that
question:?> Accordingly, the Court grants summary judgment to the defendants on the
substantive due process claim.

Summary judgment is also appropriate onglantiffs’ proceduraldue process claim.
Generally, procedural due pr@se‘requires notice armpportunity for hearing appropriate to the
nature of the case.Pearson v. District of Columbj&44 F. Supp. 2d 23, 46 (D.D.C. 2009),
aff'd 377 F. App’'x 34 (D.C. Cir. 2010) (citinglathews v. Eldridge424 U.S. 319, 333 (1976)).
The plaintiffs’ allegations herénew that they availed themselvaisthe procedures specified for

requesting that the General Counsel issuendair labor practices complaint. The FLRA

12 plaintiffs currently argue thateétmotion for reconsideration was originally due on and was timely filed by
September 28, 2009. Pls." Mem. at 15. On September 14, 2009, however, plaintiffs’ counsetdjlessafor
extension of time to file their motion for reconsideration “up to and including Septembel028, &0d this request
for extension of time stated the plaifgifview, at that time, that the motidor reconsideration had a “September
21, 2009 deadline date3eeEx. | to Def.’s Mem., Charging Party’s Request for an Extension of Time, Sept. 14,
2009. This request for extension of time was dengkEX. J to Def.’'s Mem., Denial of Request for Extension of
Time. Considering that the plaintiffs previously contended that the motion for rem@isid was due on

September 21 — which, even accepting plaintiffs’ positi@ the motion was filed on September 28, would have
made their filing untimely — the plaintiffs certainly have not established that the government’s treatment of the
motion as untimely was in bad faith. Further, in any event, the FLRA'’s regulations do not provide an automatic
right to reconsideration. Rather, a decision of the @¢@ounsel will only be reconsidered upon a showing of
“extraordinary circumstances3ee5 C.F.R. § 2423.11(qg) (“After the General Counsel issues a final decision, the
Charging Party may move for reconsideration of the filezision if it can establish extraordinary circumstances in
its moving papers.”). The defendants state that, éan festablishing extraordinacircumstances, a “cursory

review of the plaintiffs’ motion for reconsideration indieathat it does nothing more than repeat the arguments
made in their appeal.” Defs.’ ReplyHd n.3. Thus, even if the motion werecepted as timely, it is apparent the
General Counsel would deny reconsideration, and that decision would not be reviewable icdede i@

discussed above.
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Regional Director considered the plaintiffs’ amflabor practice charge and issued a decision
declining to file a complaint. Compl. § 20. Tplaintiffs appealed thidecision to the General
Counsel, who upheld the decision not to file a compldohty 22. As with the plaintiffs’
substantive due process claim, even assunanggiendo that the agency made an error in
calculating the timeliness of the motion for reswleration, that wouldot suffice to state a
claim for violation of procedural due procesgee Am. Fed’'n of Gov't Emps., Local 2741 v.
District of Columbia 689 F. Supp. 2d 30, 35-36 (D.D.C. 2009) (dismissing procedural due
process claim where plaintiffs failed to “allefgets that suggest they were deprived of any
process due to them” and notitigit “[e]ven assuming the [defdant’s] actions have run awry
of [certain] statutes. . . such violationsmat amount to a constitutional violation. ‘A mere
violation of law does not givese to a due process claim.(8iting Nicholson 475 F.3d at 353).
Accordingly, the Court will grant summary judgnt for the defendants on the procedural due
process claint®

IV. CONCLUSION

For the reasons detailed abptree plaintiffs’ non-constitutisal claims are dismissed for
lack of subject matter jurisdiction and summpamggment is granted fadhe defendants on the

plaintiffs’ constitutional claims. An appropriate Order will issue.

DATED: September 1, 2011 ISIZ syt S it
BERYL A. HOWELL
United States District Judge

13 Although the plaintiffs referenced &uual Protection claim in the Complaint, they have not addressed the legal
basis for this claim in their brief, and no such legal basis is apparent. Therefore, summaepnjddgthe
defendants on this claim is also appropriate.
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